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CASES 

UPON  APPEAL  FROM  THE  DECISIONS  OF    REVISING 

BARRISTERS* 

ARGUED       AND      DBTERMINfiD 
in  TBS 

COURT    OP   COMMON    PLEAS, 


IN 


^icbaelmas  Cerm6, 


IN  THK 


THIRTEENTH  AND  FOURTEENTH  YEARS  OF  THE 

REIGN  OF  VICTORIA. 


^icftaelmast  Crrin,  1849. 


County  of  Warwick  —  Northern  Division.  1849. 

David   Capell,   Appellant,    The    Overseers  of 

Aston,  Respondents. 

^  Nov.  12. 

JJA  VID  CAPELL  claimed  to  have  his  name  inserted  A,  owned  and 

in  the  list  of  county  voters,  for  the  parish  of  Aston,  occupied 
.      ,  /.  T>.      .     ;  ^  ,1  freehold 

m  the  town  or  Birmingham^  as  follows :  —  land  in  the 

parish  of  B., 
of  more  than  the  clear  yearly  valae  of  40«.,  and  also  occupied,  as  tenant ,  a 
houie  of  more  than  the  clear  yearly  value  of  1 0/.,  in  the  parish  of  C,  at  a  dis- 
tance from  the  land, — hoth  house  and  land  heing  within  the  borough  of  2>. :— - 
Held,  that  A,  was  entitled  to  be  registered  for  the  county,  in  respect  of  the  land^ 
and  also  for  the  borough,  in  respect  of  the  house  ;  for,  that,  in  order  to  give 
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MICHAELMAS  TERM, 


1849. 

Capell, 
App., 

The 

Overseers  of 

Aston, 

Resp. 


Christian  Name 
and  Surname 
of  each  Voter, 
at  full  length. 

Place  of  Abode. 

>      Nature  of 
Qualification. 

Street,  &c.,  where 
Property  situate,  dec. 

Capell,  David 

46.  Perthore  Street, 
Birmingham. 

Freehold 
building  land. 

Wtiton  Street,  near 

Bloomtbury  Street, 

Duddeston  Manor, 

in  the  Liberty  of 

the  NecheUa. 

.  It  was  proved  tliat  David  Capell  owned  and  occupied 
freehold  land  in  the  parish  of  Astouj  of  more  than  the 
dear  yearly  value  of  40^.,  and  also  occupied,  as  tenant^ 
a  house,  of  more  than  the  clear  yearly  value  of  10/,,  in 
the  parish  of  Birmingham^  at  a  distance  from  the  land : 
both  the  house  and  the  land  were  within  the  limits  of 
the  borough  of  Birmingham, 

It  was  objected,  that,  under  the  statute  2  W,  4,  e.  45. 
ss.  24.  27.,  David  Capell  was  not  entitled  to  vote  for 
the  county,  in  respect  of  his  land,  as  the  house  and  the 
land  were  to  be  taken  together  as  forming  a  borough 
qualification. 

The  revising  barrister  held  the  objection  good,  and 
disallowed  the  claim. 

The  cases  of  twelve  other  persons  whose  claims  to 
vote  rested  on  grounds  precisely  similar  to  the  above, 
were  consolidated  with  the  principal  case. 


Keancy  for  the  appellant.  The  question  in  this  case 
turns  upon  the  24th  section  of  the  reform  act,  2  W,  4. 
c.  45.,  which  enacts,  "  that,  notwithstanding  anything 
thereinbefore  contained,  no  person  shall  be  entitled  to 

effect  to  all  the  words  of  the  24th  section  of  the  2  W,  4.  c.  45.,  as  expounded 
by  the  27th  section,  it  was  necessary  to  read  it  as  applicable  to  the  tenant  or 
owner  distrihutively,  and  to  construe  the  words  '^  occupied  by  him  therewith  as 
owner/'  as  importing  an  ownership  as  well  of  the  house  as  of  the  land  to  be 
united  with  it  —  in  harmony  with  the  provision  by  which  tenanted  land,  to  be 
united  with  a  tenanted  house,  must  be  occupied  uncier  the  same  landlord.  [See 
the  next  case.] 
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YOte  in  the  election  of  a  knight  or  knights  of  the  shire 
to  serve  in  any  future  parliament  in  respect  of  his  estate 
or  interest  as  a  freeholder  in  any  house,  warehouse, 
counting-house,  shop,  or  other  building  occupied  by 
Idmself,  or  in  any  land  occupied  by  himself  together 
with  any  house,  warehouse,  counting-house,  shop,  or 
other  building,  such  house,  warehouse,  counting-house, 
shop,  Or  other  building  being,  either  separately,  or  jointly 
with  the  land  so  occupied  therewith,  of  such  value  as 
would,   according  to  the  provisions  thereinafter  con* 
tamed,  confer  on  him  the  right  of  voting  for  any  city 
or  borough,  whether  he  shall  or  shall  not  have  actually 
acquired  the  right  to  vote  for  such  city  or  borough  in 
respect  thereof."     The  facts  stated  by  the  revising  bar- 
rister do  not  bring  the  case  within  that  provision:  the 
land  is  at  a  distance  from  the  house,  and  in  a  different 
parish,  and  cannot  in  any  sense  be  said  to  be  '^  occupied 
therewith."     \_JVilde,  C.  J.    You  would  contend  that  a 
house  on  one  side  of  a  highway,  and  a  garden  on  the 
other  side,  could  not  be  occupied  together?]     A  public 
road  could  be  no  obstacle  to  a  joint  holding :  but,  could 
the  Duke  of  Devonshire  be  said,  in  the  sense  here  meant, 
to  occupy  his  mansion  in  Piccadilly  "together  with" 
Chatsworth  f  or  the  Duke  of  Northumberland  to  occupy 
Sion  House  "  together  with"  Northumberland  House? 

The  27th  enacts,  "  that,  in  every  city  or  borough 
which  shall  return  a  member  or  members  to  serve  in 
any  future  parliament,  every  male  person  of  full  age, 
and  not  subject  to  any  legal  incapacity,  who  shall  occupy 
within  such  city  or  borough,  or  within  any  place  shar- 
ing in  the  election  for  such  city  or  borough,  as  oumer 
or  tenant,  any  house,  warehouse,  counting-house,  shop, 
or  other  building,  being,  either  separately,  or  jointly 
with  any  land  within  such  city,  borough,  or  place,  occu- 
pied therewith  by  him  as  owner,  or  occupied  therewith 
by  him  as  tenant  under  the  same  landlord,  of  the  clear 
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1849.        yearly  value  of  not  less  than  10/.,  shall,  if  duly  re^s- 
'  tered  according  to  the  provisions  hereinafter  contained, 

Capell,      y^  entitled  to  vote  in  the  election  of  a  member  or  mem- 
r.,,  bers  to  serve  in  any  future  parliament  for  such  city  or 

Oveneert  of  borough*''  To  bring  the  case  within  that  section,  the 
Aston,  party  must  be  the  occupier  of  both  house  and  land,  as 
owner,  or  he  must  be  the  occupier  of  both  as  tenant 
under  the  same  landlord.  K  he  be  the  owner  of  the  one 
and  tenant  of  the  other,  neither  the  words  nor  the  spirit 
of  the  act  are  satisfied.  l^Maule,  J.  That  argument 
rather  founds  itself  upon  inference  than  upon  the  very 
words  of  the  statute.]  This  is  the  view  which  seems 
to  have  been  taken  by  Urle,  J.,  in  Dewhurst^  app., 
Fielden,  resp.  (a),  where  that  learned  judge  says(&): 
**  The  27th  section  requires  that  one  building  of  a  certain 
value  shall  be  occupied,  in  order  to  obtain  the  franchise, 
or  land  may  be  joined  to  the  building:  but,  if  the  land 
is  occupied  by  the  party  as  tenant,  it  must  be  held 
under  the  same  landlord."  A  singleness  of  possession 
and  title,  seems  always  to  have  been  required.  The 
principle  is  recognised  in  Powell,  app..  Price,  resp.  (c) 
There,  A.  occupied  a  shop,  which,  together  with  a 
house  and  other  premises,  also  occupied  by  him,  con- 
stituted a  sufficient  qualification  in  point  of  value, 
neither  being  sufficient  alone.  The  shop  was  separated 
from  the  rest  of  the  premises  by  a  yard,  in  the  exclusive 
occupation  of  A,,  but  there  was  no  complete  curtilage  or 
fence  surrounding  the  whole,  the  yard  being  approached 
by  a  passage  at  the  side  of  the  shop,  open  to  the  street, 
which  was  also  the  property  of  A.,  but  used  by  the 
tenant  of  the  adjoining  house  in  common  with  him :  it 
was  held,  that  the  shop  could  not  be  joined  with  the 


(a)  7  M.  Si  G.  182.,  8  Scott,  (b)  8  Scott,  AT.  R,  1013. 

N.R.  1013.,  1  Lutw.  Reg.  Cos.         (c)  Ant^,  Vol.  IV.  p.  105. 
274.  1  Lutw.  Reg.  Cas.  5S6. 
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rest  of  tlie  premises,  so  as  to  constitute  one  entire  qua- 
lification under  b.  27. 

MeUoTy  for  the  respondent.     The  object  of  the  24th 
section  was,  to  prevent  persons  having  borough  qua- 
lifications, from  voting  for  the  county  in  respect  of  the 
same  qualification ;  taking  away,  in  such  cases,  the  right 
to  vote  acquircMl  under  the  8  //•  6.  c.  7«     This  is  plain, 
&om  the  25th  section,  which  enacts,  ^^  that,  notwithstand- 
ing anything  hereinbefore  contained,  no  person  shall 
be  entitled  to  vote  in  the  election  of  a  knight  or  knights 
of  the  shire  to  serve  in  any  future  parliament,  in  res]ject 
of  his  estate  or  interest  as  a  copyholder  or  customary 
tenant,  or  tenant  in  andent  demesne,  holding  by  copy 
of  court-roll,  or  as  such  lessee  or  assigneis,  or  as  such 
tenant  and  occupier  as  aforesaid,  in  any  house,  ware- 
bonse,  counting-house,  shop,  or  other  building,  or  in 
any  land  occupied  together  with  a  house,  warehouse, 
connting-house,  shop,   or  other  building,  such  house, 
warehouse,  counting-house,  shop,  or  other  building  being, 
either  separately,  or  jointly  with  the  land  so  occupied 
therewith,  of  such  value  as  would,  according  to  the  pro- 
visions hereinafter  contained,  confer  on  him  or  on  any 
other  person  the  right  of  voting  for  any  city  or  borough, 
whether  he  or  any  other  person  shall  or  shall  not  have 
actually  acquired  the  right  to  vote  for  such  city  or 
borough  in  respect  thereof."     This  clause  disfranchises 
copyholders  in  boroughs,  not  confining  it  to  the  csise 
of  owner  and  occupier  being  one  and  the  same  person* 
Beading  the  24th  section  with  the  27th,  which  is  in- 
corporated in   it  by  reference,  it  is  obvious  that  the 
word  **  therewith  *'  means,  with  reference,  not  to  spaccy 
but  to  time.     [  V.  JVilliamSy  J.   The  word  "  therewith  " 
is  not  used  in  the  corresponding  clause  (s.  1 1.)  of  the 
Sa^ch  reform  act,  2&3  fV.4.c.  65.]      The  only  con- 
dition is,  that  the  land  and  the  house  shall  be  locally 
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1849.        Bitaate  within    the   same    borough.      The  dictum    of 
"""^        Tindaly  C.  J.,  in  Dewhursty  app.,  Fielden,  resp.,  —  that 
Capbll^       the  amount  of  qualification  may  be  made  up  by  the 
The  conjunction  of  land  occupied  with  a  house^  &c,  only 

Oyeneen  of  where  the  value  of  the  house  alone  would  not  suffice  to 
"^^^  give  a  qualification^ — is  extrajudicial  and  uncalled  for. 
The  value  is  wholly  immaterial^  if  the  land  be  occupied 
together  with  the  house.  A  person  who  is  tenant  of  a 
house  and  oumer  of  land,  is  clearly  within  this  section. 
The  test  is^  that  the  voter  shall  be  a  person  of  such 
credit  as  to  be  able  to  occupy  a  lOZ.  house.  The  object 
of  the  legislature  will  be  as  well  secured  by  the  voter's 
being  tenant  of  a  house^  and  owner  of  land,  being 
together  occupied  by  him,  and  of  the  required  value. 
The  dictum  of  Erie,  J.,  in  Dewhursty  app.,  Fielden,  resp., 
was  wide  of  the  question  in  judgment.  But  for  the  re- 
striction imposed  by  this  section,  the  qualification  might 
have  been  made  up  of  two  plots  of  ground  held  under 
different  landlords.  A  qualification  cannot  be  gained 
by  the  addition  of  any  land  that  is  held  under  a  dif- 
ferent landlord :  but  there  is  no  difficulty  in  the  owner 
of  a  house  joining  two  or  more  pieces  of  land,  provided 
he  holds  them  as  tenant  under  the  same  landlord. 

Keane^  in  reply.  The  real  question  here,  is,  whether 
a  man  shall  be  allowed  to  vote  for  the  county,  and  also 
for  the  borough,  in  respect  of  the  same  qualification. 
The  reading  of  the  24th  section,  by  the  respondent, 
altogether  overlooks  the  words  "together  with"  and 
<^  therewith : "  and  the  same  difficulty  arises  upon  the 
27th  section. 

Wilde,  C.  J.  We  will  hear  the  argument  on  the 
next  case,  before  we  pronounce  any  opinion. 
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BuBTON,  Appellant;  The  Overseers  of  Aston, 

Kespondents. 

JOHN  BURTON  claimed  to  have  his  name  in- 
serted in  the  list  of  county  voters  for  the  parish  of 
AxUm,  in  the  town  of  Birmingham^  as  follows :  — 


Cbriitian  Name 
■ad  SttrnMBe  of 
each  Voter  at 
fall  length. 


Burtoi,  John, 


Place  of  Abo^ 


34.  Court  Lower 
Brearly  Street, 
Birmingham, 


Nature  of 
QualificatioD. 


Freehold  build- 
ing land. 


Street,   &c.,    where 
Property  situate,  ftc. 


BlootMbury  Street, 
in  the  Liberty  of 
Nechella,  in  the 
Parish  of  Aston, 
in  the  Borough 
of  Birmingham. 


It  was  proved  that  John  Burton  owned  and  occupied 
fredbold  land^  in  the  parish  of  Aston^  of  more  than  the 
clear  yearly  value  of  405.^  and  also  occupied,  as  tenant^ 
a  house,  of  less  than  the  clear  yearly  value  of  10/.,  in 
the  parish  of  Birmingham^  at  a  distance  from  the  land. 
Both  the  house  and  the  laud  were  within  the  limits  of 
the  borough  of  Birmingham^  and,  taken  together,  were 
of  sufficient  value  to  form  a  borough  qualification. 

It  was  objected,  that,  under  the  statute  2  W.  4.  c.  45. 
«.  24.  27.,  John  Burton  was  not  entitled  to  vote  for 
the  county  in  respect  of  his  land,  as  the  house  and  land 
were  to  be  taken  together,  as  forming  a  borough  qualifi- 
cation. 

The  revising  barrister  held  the  objection  good,  and 
disallowed  the  claim. 

The  case  of  Thomas  M^hitniore,  whose  claim  to  vote 
rested  on  grounds  precisely  similar  to  the  above,  was 
consolidated  with  the  principal  case. 


Nov.  12. 

A.  owned  and 
occupied  free- 
hold land  in 
the  parish  of 

B.  of  more 
than  the 
clear  yearly 
value  of  40s,, 
and  also  occu- 
pied, as 
tenanty  a 
house  of  less 
than  the  clear 
yearly  value 
of  1 0^,  in  the 
parish  of  C, 
at  a  distance 
from  the 
land,  —  both 
house  and 
land  being 
within  the 
borough  of 
D.J  and,  if 
added  toge- 
ther, being 
of  value  suf- 
ficient to 
form  a  bo- 
rough quali- 
fication :  — 
Held,  that  A. 
was  entitled 
to  be  regis- 
tered for  the 
county,  in 
respect  of  the 
land,  but  not 
for  the 
borough. 
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1849.  Keane,  for  the  appell^mt.     The  only  distinction  be- 

tween  the  former  case  and  this,  is,  that  here  the  house 

BoBToy,  jg  Qf  jggg  ^jj^jj  ^ijQ  qIq^^  yearly  value  of  10/.  In  addition 

Th  '  ^  what  has  been  already  urged,  it  will  only  be  ncces- 

Overseen  of  sary  to  invite  attention  to  two  other  sections  of  the 

Aston,  2  IF.  4.  c.  45.,  viz.  the  30th  and  the  68th.     The  30th 


Resp* 


section  enacts,  **  that,  in  every  city  or  borough  which 
shall  return  a  member  or  members  to  serve  in  any 
future  parliament,  and  in  every  place  sharing  in  the 
election  for  such  city  or  borough,  it  shall  be  lawful  for 
any  person  occupying  any  house,  warehouse,  counting- 
house,  shop,  or  other  building,  either  separately,  or 
jointly  with  any  land  occupied  therewith  by  him  as 
owner,  or  occupied  therewith  by  him  as  tenant  under  the 
tame  landlord,  in  any  parish  or  township  in  which  there 
shall  be  a  rate  for  the  relief  of  the  poor,  to  claim  to  be 
rated  to  the  relief  of  the  poor  in  respect  of  such 
premises,  whether  the  landlord  shall  or  shall  not  be 
liable  to  be  rated  to  the  relief  of  the  poor  in  respect 
thereof;  and,  U{X)n  such  occupier  so  claiming,  and 
actually  paying  or  tendering  the  full  amount  of  the 
rate  or  rates,  if  any,  then  due  in  respect  of  such 
premises,  the  overseers  of  the  parish  or  township  in 
which  such  premises  are  situate,  are  hereby  required  to 
put  the  name  of  such  occupier  upon  the  rate  for  the 
time  being ;  and,  in  case  such  overseer  shall  neglect  or 
refuse  so  to  do,  such  occupier  shall  nevertheless,  for  the 
purposes  of  this  act,  be  deemed  to  have  been  rated  to 
the  relief  of  the  poor,  in  respect  of  such  premises,  from 
the  period  at  which  the  rate  shall  have  been  made  in 
respect  of  which  he  shall  have  so  claimed  to  be  rated  as 
aforesaid."  Ko  provision  is  here  made  for  the  con- 
tingency of  the  two  properties  being  situate  in  different 
parishes.  The  words  are  in  the  singular  number 
throughout,  —  a  circumstance  that  is  much  relied  on  by 
THndal,  C.  J.,  in  Dewhurst,  app.,  Fielden,  resp.     [  V. 
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WUUams^  J.  Suppose^  —  which  is  not  infrequent,  -— 
the  honse  is  partly  in  one  parish  and  partly  in  another  ?] 
In  that  case,  the  rating  would  be  in  one  parish  onlj. 
[Mauk,  J.  The  natural  meaning  of  the  30th  section 
certainly  seems  to  be,  that  the  party  must  occupy  both 
house  and  land  as  owner,  or  as  tenant  under  the  same 
landlord.]  That  view  is  very  much  confirmed  by  the 
68th  section,  which  provides  for  the  erection  of  poUii^g 
booths,  and  enacts,  that  the  returning  officer  ''shall 
cause  to  be  affixed  on  the  most  conspicuous  part  of  each 
of  the  said  booths  the  names  of  the  several  parishes, 
districts,  and  parts,  for  which  such  booth  is  respectively 
allotted ;  and  that  no  person  shall  be  admitted  to  vote 
at  any  such  election,  except  at  the  booth  allotted  for 
the  parish,  district,  or  part  wherein  the  property  may 
be  situate  in  respect  of  which  he  claims  to  vote,  or,  in 
case  he  does  not  claim  to  vote  in  respect  of  property, 
then  wherein  his  place  of  abode,  as  described  in  the 
r^;i8ter,  may  be."  If  the  voter's  qualification  consists 
of  property  in  one  parish,  and  a  tenancy  in  another, 
there  would  be  a  difficulty  in  ascertaining  where  bis 
vote  is  to  be  polled. 


1849. 

Burton, 
App., 

The 

Oveneers  of 

Aston, 

Besp* 


MelloTy  for  the  respondents.  There  is  nothing  in  the 
last  objection :  the  party  does  not  vote  in  respect  of  the 
kndy  which  is  the  accessory  only,  but  for  the  house, 
which  is  the  principal  qualification:  he  votes  in  the 
parish  where  the  house  is  situate.  [Wilde,  C.  J.  How, 
in  the  case  put,  of  a  house  situate  partly  in  one  parish 
and  partly  in  another  ?]»  In  that  case,  he  may  vote  in 
either  parish.  The  30th  section  does  not  very  much  aid 
the  construction  of  the  24th  and  27  sections.  [Mauley  J. 
The  words  ^*  under  the  same  landlord  ^  seem  to  be  an 
exposition  of  the  words  "occupied  therewith."  In 
your  way  of  reading  the  clause,  the  word  **  therewith  ** 
may  be  rejected  altogether.]     The  word  is  satisfied  by 
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1849.        Baying  that  the  premises  must  have  been  occupied 

together  during  the  period  required  by  s.  27.  to  confer 

BuRTOK,      ^  yjgi^^  to  be  on  the  regbter. 

The 
Overseen  of        Keane,  was  heard  in  reply. 

Aston, 
Resp. 


Cur.  adv.  vulU 


Nov.  30. 


Wilde,  C.  J.,  now  delivered  the  opinion  of  the 
court.  These  were  appeals  from  the  decision  of  the 
revising  barrister  for  the  northern  division  of  the 
county  of  Warwick,  whereby  he  disallowed  the  claims 
of  the  appellants  to  be  placed  on  the  register  as  voters 
for  the  county,  in  respect  of  freehold  land  occupied  by 
themselves  within  the  borough  of  Birmingham,  of  more 
than  the  yearly  value  of  40«.  In  each  case,  the  appel- 
lant occupied  a  house,  as  tenant,  within  the  borough,  and 
also  occupied  his  own  freehold  land  within  the  borough, 
but  situate  at  a  distance  from  the  house,  and  in  a 
different  parish ;  the  house,  in  each  case,  being  in  the 
parish  o{  Birmingham,  and  the  land  in  the  parish  of 
Aston.  The  cases  differ  only  in  this  circumstance,  that, 
in  the  case  of  Capell,  the  house  of  which  he  is  tenant, 
is  of  the  annual  value  of  10/,,  and,  therefore,  confers  the 
borough  qualification  without  the  land  in  question ;  in 
that  of  Burton,  the  value  of  the  house  is,  alone,  less 
than  10/.,  but,  with  the  addition  of  the  value  of  the 
land,  amounts  to  that  sum.  Although  this  difference 
would  create  an  inconvenient  result  in  the  former  case, 
which  does  not  arise  in  the  latter,  if  the  decision  of  the 
revising  barrister  be  correct,  it  appears  to  us  that  both 
depend  on  the  same  question  of  construction,  and  must 
be  governed  by  the  same  principle.  As  in  these  cases 
the  ownership  of  the  land  confers  a  right  to  vote  for  the 
county,  unless  taken  away  by  2  W.  4.  c.  45.,  the  ques- 
tion turns  on  the  construction  to  be  given  to  the  24th 
section  of  that  act,  as  connected  with  and  expounded  by 
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the  27th ;  the  object  of  the  first  bemg  to  prevent  land 
lying  within  a  parliamentary  borough  from  conferring  a 
double  franchise  for  the  borough  and  the  county,  and 
the  last  defining  the  conditions  of  the  borough  fran- 
duse. 

The  object  of  the  24th  section  is,  to  exclude  freehold 
estate  occupied  by  the  owner  within  the  borough, 
which,  by  reason  of  its  occupation,  may  confer  the 
borough  franchise,  from  also  conferring  a  vote  for  the 
ooonty  within  which  it  is  situate.  It  enacts  '^  that  no 
person  shall  be  entitled  to  vote  in  the  election  of  a 
knight  of  the  shire  to  serve  in  parliament  in  respect  of 
his  estate  or  interest  as  a  freeholder  in  any  house,  ware- 
hoiue,  counting-house,  shop,  or  other  building,  oc- 
cupied by  himself,  or  in  any  land  occupied  by  himself 
together  with  any  house,  &c.,  such  house,  &c.,  being, 
dther  separately,  or  jointly  with  the  land  so  occupied 
therewith,  of  such  value  as  would,  according  to  the 
provisions  hereinafter  contained,  confer  on  him  the  right 
of  voting  for  any  borough,  whether  he  shall  or  shall 
not  have  actually  acquired  the  right  to  vote  for  such 
borough  in  respect  thereof." 

On  reading  this  section  alone,  there  seems  nothing  to 
indicate  that  the  legislature  contemplated  other  than  a 
freehold  interest,  either  in  the  house  or  building  which 
is  the  principal  and  essential  part  of  the  borough  fmn- 
chise,  or .  in  the  land  which  may  be  added  to  it  as 
accessory :  but  the  words  "  together  with  "  in  the  first 
part  of  the  clause,  and  the  word  "  therewith "  in  the 
Litter  part,  seem  to  import  either  a  local  contiguity  or 
a  similarity  of  tenure.  This  section,  however,  by 
reference,  incorporates  the  provisions  of  the  27th  sec- 
tion, which  defines  the  conditions  of  the  borough  fran- 
chise, and  miist  be  explained  by  it.  That  section 
confers  the  franchise  on  every  person  "  who  shall 
occupy  within  any  borough,  as  owner  or  tenant,  any 


1849. 

Burton, 
App^ 

The 

Overseers  of 

Aston, 

Besp. 
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1849. 

Burton^ 

App., 

The 
Overseers  of 

ASTOK, 

Resp* 


house^  warehouse,  counting-hoaBe,  shop,  or  other  build- 
ingy  being,  either  separately,  or  jointly  with  any  land 
within  such  borough,  occupied  therewith  by  him  as 
owner,  or  occupied  therewith  by  him  as  tenant  under 
the  same  landlord,  of  the  clear  yearly  value  of  not  less 
than  lOZ. 

The  question  on  this  section  is,  whether  land  occu- 
pied by  a  party  as  owner  within  a  borough,  can  be 
united  with  a  house,  &c.,  occupied  by  him  as  tenant, 
although  not  in  any  manner  connected  with  it.  And  it 
appears  to  us,  that,  in  order  to  give  effect  to  all  the 
words  of  the  section,  it  is  necessary  to  read  the  clause 
as  applicable  to  the  tenant  or  owner  distributively,  and 
to  construe  the  words  **  occupied  by  him  therewith  as 
owner,"  as  importing  an  ownership  as  well  of  the  house 
as  of  the  land  to  be  united  with  it,  in  harmony  with 
the  provision  by  which  tenanted  land,  to  be  united  with 
a  tenanted  house,  must  be  occupied  under  the  same 
landlord.  In  this  point  of  view,  to  enable  a  party  to 
acquire  the  borough  franchise,  by  adding  the  value  of 
land  to  that  of  a  house  or  building  in  itself  insufficient, 
both  properties  must  be  occupied  as  owner  or  as  tenant 
under  the  same  landlord. 

Upon  the  whole,  therefore,  we  think  that  the  land  in 
these  cases  was  not  capable  of  being  applied  to  the 
purposes  of  the  borough  franchise  under  the  27th 
section ;  and,  consequently,  is  not  excluded,  under  the 
24th,  from  conferring  the  county  franchise  on  the  free- 
holder. 

The  result  is,  that,  the  appeal  in  both  cases  must  be 
allowed,  and  the  names  of  the  appellants,  and  of  those 
other  persons  whose  cases  are  dependant  upon  the  de- 
/)ision,  must  be  restored  to  the  register. 

Decisions  reversed. 


Costs  refused. 
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Keane,  for  the  appellants^  asked  for  costs.     He  sub-        1849. 
mitted,  that,  although  the  respondents  were  the  over-        — — 
seers,  they  were  volunteers  in  the  attempt  to  sustain      Bunxow, 
the  decision  of  the  revising  barrister :  and  he  cited  The         j,^^ 
Queen  v.  The  Justices  of  Cumberland  (a),  where  it  was    Overseers  of 
held  that  a  party  who  succeeds  at  the  sessions  upon  an      ,  Aston^ 
objection  which  turns  out  to  be  ill  founded,  and  resists 
an  application  for  a  mandamus  to  correct  the  error,  by 
shewing  cause  agidnst  it,  is  within  the  general  rule  for 
the  payment  of  the  costs  by  the  unsuccessful  party ; 
subject  to  exceptions  which  the  court  may  make  in  par- 
ticular cases,  in  the  exercise  of  their  general  jurisdiction 
over  the  costs. 

Wilde,  C.  J.  (after  consulting  with  the  other  judges). 
It  does  not  appear  to  the  court  that  this  is  a  case  in 
whidi  the  respondents  ought  to  pay  costs. 

Kule  accordingly. 


Borough  of  Newport,  Isle  of  Wight. 
White,  Appellant  j  Pbing,  Respondent.  jvot^  12. 

T^HIS  case  being  called  on,  and  no  counsel  appearing  wiierc  the 
on  behalf  of  the  appellant,  respondent 

appears,  but 
the  appellant 
A*  M.  Skinner,  for  the  respondent,  prayed  the  judg-  does  not, — 

ment  of  the  court,  and  his  costs ;  citing  Bage,  app.,  **^®  ^"J"^  "^^^^ 

Pakins,  resp.  (b),  and  Crocker,  app..    The  Overseers  of  decision  with 

Lambeth,  resp.  (c)  casts. 


Per  curiam, 


Decision  affirmed,  with  costs. 


(a)  5  D.SfL.  430.  (c)  7  M.    S^    G.    156,    n., 

(6)  7  3f.  Sf  G.  156.,  8  ScMt^  a  Scott,  N.  R.  QHti.,    1  Lutw. 

N,  H.  983.^  1  Lutw.  Reg.  Cas.  Reg.  Can.  255,  n. 

255. 
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1849. 


Nov.  12. 


Borough  of  KlDDERBilNSTEB. 

Powell,  Appellant ;  Caswell,  Respondent. 


The  only         HPHIS  case  being  called  on,  and  no  counsel  appearing 

notice  that  on  behalf  of  the  respondent, 

need  be  served 
upon  the  re- 
spondent, is  Keatinffy  for  the  appellant,  upon  an  affidavit  that  the 

the  ten  days'    appellant  had,  on  the  24th  of  Octobevy  given  the  re- 
notice  re-  _  .^,..  .-ii  i 

quired  by  the    spondent  notice  01  his  intention  duly  to  prosecute  the 

62nd  section  appeal,  pursuant  to  the  62nd  section  of  the  6  &  7  Vict 

7  Vet      18  ^'  ^®''  P'^y®^  *^*^  *^^  decision  of  the  revising  barrister 

of  the  appel*  might  be  reversed, 
lants'  inten- 
tion duly  to  — 
prosecute  the         ^^  cunam, 

appeal.  Decision  reversed. 

Where  the 
decision  of 

the  revising  WilleSy  on  a  subsequent  day,  moved  that  the  case 

barrister  has     might  be  restored  to  the  paper,  for  argument,  on  the 

b^en  reversed 

the  respond- '  ground  that  no  notice  had  been  given,  either  to  the 

ent  not  ap-       respondent,  or  to  his  attorney,  or  to  the  agent,  that 

pearmg,  ^^  appeal  had  been  set  down.     He  admitted  that  due 

the  court  will  .,,, 

not  allow  the    notice  had  been  given  of  the  appellant's  intention  duly 

matter  to  be     to  prosecute  the  appeal.     [fVildey  C.  J.     That  is  all 

that  is  required.]      The  manner  of  proceeding  upon 

Nov.  26.      these  appeals  is,  by  s.  62.,   to  be  "  according  to  the 

ordinary  rules  and  practice  of  the  court  with  respect 

to  special  cases,  so  far  as  the  same  may  be  applicable, 

and  not  inconsistent  with  the  provisions  of  this  act." 

The    rule   of   court  (a)    which    dispenses    with    the 

^     (o)  Hilary,  4  JT.  4.  r.  C 


IS  VICTORIA. 

concilium,    requires  that  notice  shall  be  given  to  the 

opposite    fSLTtj,   of  the    setting  down   of   demurrers, 

special  cases,    and   special  verdicts.      At  all  events, 

the  case  should  not  have  been  disposed  of  without 

a  hearing:    Cooper,  app.,   Harris,  resp.  (a)     And,   if 

the  court  had  heard  the  appellant's  case,  it  is  quite 

impossible  that  they  could  have  reversed  the  decision 

of  the  revising  barrister.      \^Maule,  J.      It  must  be 

assumed  that  the  court  read  the  case,  and  thought  it 

clear  that  the  decision  of  the  revising  barrister   was 

wrong.     Talfourd,  J.     The  only  question  in  the  case 

was,  whether  the  residence  of  the  objector  was  properly 

giyen :  it  was  admitted  that  the  objection  was  a  valid 

one]    The  court  may,  in  its  discretion,  direct  the  case 

now  to  be  argued. 

Wilde,  C.  J.  The  ten  days'  notice  required  by 
s.  62.  having  been  given,  all  was  done  that  the  practice 
of  the  court  requires.  That  notice  is  given  in  substitu- 
tion of  the  notice  provided  for  by  the  rule  oi  Hilary 
term  4  W,  4.  Strong  grounds  should  be  laid  before  the 
court,  to  induce  them  to  allow  a  case  to  be  re-heard. 

The  rest  of  the  court  concurring, 

Willes  took  nothing. 
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Powell, 
App., 

Caswbll, 
Resp. 


(a)  Austin'%  case,  7  M.S^G.  97.,  8  Scott,  JNT.  R.  921.,  1  LiUw. 
Reg.  Coi.  207. 
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1850. 


^icbaelmas  Ccrm,  1850. 


Noo.  12. 

A.,  possessed 
of  a  freehold 
estate  of  the 
yearly  value 
of  5Ly  mort- 
gaged it  for 
100/. :  the 


County  of  Surrey  —  Eastern  Division. 

John  Lee,  Appellant ;  John  Henry  Hutchinson, 

Respondent. 

J  OHN  LEE  objected  to  the  name  of  John  Henry 
Hutchinson  being  retained  on  the  list  of  voters  for 
the  parish  of  Croydon^  in  the  eastern  division  of  the 
county  of  Surrey. 

The  respondent  was  registered  in  respect  of  freehold 
deed  was  de-    land,  the  value  of  which  was  5/.  a  year ;  and  he  was 

dared  to  be  a  jjj  possession  of  the  estate.     The  property  was  mort- 

secunty  for  x     *.       ^ 

the  principal    g^^d,  to  secure  the  re-payment  of  100/.  lent  to  the 

sam  only ;       respondent ;  but  the  mortgage  did  not  extend  to  the 
Vt  __i-  ^T^^  interest  on  the  loan. 

The  mortgage  was  dated  in  September^  1846.;  and 
recited  that  the  respondent  was  indebted  to  the  mort- 
gagee in  100/.  for  money  some  time  previously  lent,  but 
that  all  interest  on  the  same  had  been  paid  up  to  the 
date  of  the  mortgage.  The  proviso  for  redemption  was, 
on  payment  of  the  principal  money  only,  in  September^ 
. ,  1848 ;  and  the  respondent's  covenant  was  for  payment 
upon  the  100/.  ef  100/.  sterling,  in  September^  1848.  The  power  of  sale 
at  5 per  cent,:  became  absolute  on  default  in  payment  of  the  principal 
had  not  an    '  money  in  September,  1848 ;  and  the  sole  trust  as  to  the 

interest  in 

land  *'  to  the  value  of  40^.  by  the  year  at  the  least  above  all  charges,"  within  the 

8  H,  6.  c.  7*,  tnd  therefore  was  not  entitled  to  be  registered  for  the  county. 


of  sale  was 
for  payment 
of  that  sum 
only,  at  a  day 
long  past : 
but  it  was 
found  as  a 
fact  that  f  n- 
terest  had 
been  regu- 
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proceeds  of  the  sale,  was,  to  retain  the  principal  money        1850. 
only,  and  to  pay  the  balance  to  the  respondent.  — — 

In  every  respect,  the  mortgage  was  made  a  security         ^^^^ 
for  the  principal  money  only :  but  it  was  admitted  that    Hutchinmk 
the  respondent  had  regularly  paid  interest  on  the  loan,         Resp. 
at  the  rate  of  51.  per  centy  from  the  date  of  the  mortgage. 
The  appellant  contended  that  the  respondent's  name 
ought  to  be  expunged,  because  he  had  not  40£.  a  year 
from  the  land,  clear  of  all  charges,  after  payment  of 
interest  on  the  loan. 

The  respondent  urged  that  the  interest  was  not 
charged  upon  the  land,  but  was  merely  a  personal 
liabiUty ;  and  that,  therefore,  his  income  derived  from 
the  estate  was  not  subject  to  the  payment  of  it 

The  revising  barrister  held,  that  there  was  no  charge 
upon  the  land,  operating  in  reduction  of  the  annual 
value  to  the  respondent,  so  as  to  affect  his  right  to  be 
registered ;  and  that,  as  the  mortgagee  had  not  taken 
possession,  the  respondent  was  entitled  to  remdn  on  the 
register :  and  he  retained  his  name  accordingly. 

If  the  court  were  of  opinion  that  the  respondent  had 
not  a  freehold  estate  of  the  annual  value  of  405.  clear 
of  all  charges,  his  name  was  to  be  expunged  from  the 
list. 

ComeTy  for  the  appellant.  This  case  is  virtually  de- 
cided by  the  decision  of  this  court  in  Coplandy  app., 
Bartletty  re8p.(a),  where  it  was  held  that  a  mortgagor 
in  possession  is  not,  under  the  6  &  7  Vict  c.  18.  s.  74., 
entitled  to  be  registered  as  a  voter,  unless  his  estate  in 
the  land  is  of  the  value  of  40^.  per  annum  beyond  the 
interest  payable  upon  the  mortgage.  Wilde y  C.  J., 
there  says :  **  The  question  is,  whether  the  appellant  is 
possessed  of  a  freehold  interest  in  land,  to  the  value  of 

(a)  AnU,  Vol.  VI.  p.  18.,  2  Lutw.  Reg.  Cat.  102. 
VOL.  YIII. — C.  B.  C 
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1850.        40*.  by  the  year  at  the  least,  above  all  charges,  within 

the  meaning  of  the  statute  8  H.  6.  c.  7.     That  statute 

^^>  has,  upon  various  occasions,  received  the  construction 
Hutchinson^  of  a  competent  tribunal.  The  word  *  charges  *  has  for 
J^P*  a  very  considerable  period  been  understood  to  mean 
and  include  interest  payable  in  respect  of  a  mortgage. 
If  a  man  receives  40^.  with  one  hand,  and  with  the 
other  has  to  pay  30^.  as  a  charge  upon  the  land,  can 
he  be  said  to  possess  an  interest  in  land  to  the  value 
of  40^.  beyond  all  charges?  The  payment  in  such 
case  would  clearly  be  a  charge  upon  his  estate,  in  the 
sense  of  so  diminishing  the  amount  of  his  interest 
therein,  as  to  remove  him  from  the  position  of  one 
whom  the  legislature  has  thought  fit  to  intrust  with 
the  privilege  of  voting.  The  statute  28  G.  3.  c.  36., 
did  not  profess  to  vary  the  right  of  voting,  but  only  to 
assist  in  carrying  out  the  provisions  of  the  8  H.  6. 
c.  7.,  by  compelling  a  party  who  claimed  to  vote  in 
the  election  of  a  knight  of  the  shire,  to  make  a  decla- 
ration that  he  had  *  an  estate  of  the  clear  yearly  value 
of  40^.  over  and  above  the  interest  of  any  money 
secured  by  mortgage  upon  the  said  estate,'  &c.,— 
giving  a  more  distinct  definition  of  the  word  *  charges  * 
in  the  statute  of  8  H,  6.  c.  7."  The  only  difierence 
between  that  case  and  the  present,  is,  that  here  the 
mortgage  is  expressed  to  be  made  to  secure  the  principal 
sum  of  100/.  only.  But  the  case  finds  that  "  the 
respondent  had  regularly  paid  interest  on  the  loan,  at 
the  rate  of  5/.  per  cent  per  annuniy  from  the  date  of 
the  mortgage."  The  day  of  payment  was  past;  and 
there  was  an  absolute  power  of  sale.  The  100/.  is 
clearly  a  sum  *^  secured  by  mortgage,"  within  the  terms 
of  the  statute  28  G.  3.  c.  36.  The  case  shews  that 
the  sum  thus  charged  upon  the  land  absorbed  its  entire 
value.  [  K  PFiUiams^  J.  What  do  you  say  was  the 
annual  charge  upon  the  land  ?]     The  sum  which  the 
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revising  barrister  finds  to  have  been  regularly  paid  from        1850. 
the  date  of  the  mortgage.  

ByleSy  Seijt.,  for  the  respondent.     The  decision  of  Hutchinson, 
the  revising  barrister  was  perfectly  correct.     The  /?ro-        Re«p. 
perty  is  not   charged  with  the  payment  of  interest, 
though  it  may  be  that  the  mortgagor  is  personally  liable 
for  interest  on  the  money  borrowed.     [Jervis,  C.  J. 
There  is  no  doubt  about  that.     The  question  is,  what  is 
the  value  of  the  party's  estate  after  payment  of  the  100/. 
charged  upon  it.     Mauley  J.    Can  we  infer  necessarily 
fiom  the  facts  found,  that  the  voter  has  an  interest  in 
the  land  to  the  extent  of  40^.  a-year  ?]     Upon  whom 
does  the  onus  probandi  lie  ?     [Jervts,  C.  J.    The  27th 
flection  of  the  2  fV.  4.  c.  45.  requires  the  claimant  to 
shew  that  he  is  entitled  to  vote.    If  the  burthen  lay  on 
the  respondent,  to  shew  that  he   possessed  an  interest 
in  land  "  to  the  value  of  40^.  by  the  year  at  the  least, 
above  all  charges,"  has  he,  upon  the  statement  sub- 
mitted to  us,  substantiated  his  right  to  be  put  upon 
the  register?]     If  the  burthen  of  proof  lay  upon  the 
respondent,  it  is]  submitted  that  the  revising  barrister 
has  determined  the  fact  affirmatively ;  for,  he  finds  that 
"  there  was  no  charge  upon  the  land  operating  in  re- 
duction of  the  annual  value  to  the  respondent,  so  as  to 
affect  his  right  to  be  registered."     [itfaw/e,  J.    That  is 
not  correct.      The  revising  barrister  holds,  in  effect, 
that,  to  whatever  extent  the  land  is  burthened,  unless 
it  be  an  annual  charge,  there  is  no  charge  operating  to 
reduce  the  value.]     If  there  be  no  annual  charge,  it  is 
no  objection,   though  the   land  be   mortgaged   to  an 
amount  exceeding  its  value.     \^Maule,  J.    Can  a  man 
be  mi  to  have  an  estate  of  the  clear  yearly  value  of 
405.,  when  he  has  mortgaged  it  for  its  value,  or  more  ?] 
He  has  here  the  freehold ;  and  it  is  found  to  be  worth 
51  a  year.      \^Maule,  J.    Having  the  land,   means, 

C  2 
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1850.        having  an  interest  in  it,  legal  or  equitable.     To  entitle 
"^—       him  to  vote,  the  party  must  have  an  interest  in  land  of 
~*'         the  clear  yearly  value  of  40^.]     The  whole  question 
Hutchinson,  depends  upon  the  8  H.  6.  c.  7.  and  the  28  G.  3.  c.  36. 
^"P*        8,  6.,  which  imposes  the  freeholder's  oath.     The  case  of 
Copland,  app., .  Bartletty  resp.,  proceeded  mainly  upon 
the  latter  statute.     The  respondent  here  has,  within 
the  terms  of  that  statute,  "  an  estate  of  the  clear  yearly 
value  of  40*.,  over  and  above  the  interest  of  any  money 
secured  by  raortgjige  upon  the  said  estate,  and  also  over 
and  above  all  rents  and  out-goings  payable  out  of  or  in 
respect  of  the  estate,  other  than  parliamentary,  public,  or 
parochial  taxes."     Then,  the  74th  section  of  the  6  &  7 
Vict  c,  18.  enacts  that  no  mortgagee  of  any  lands  or 
tenements,  shall  have  any  vote  in  the  election  of  a  knight 
or  knights  of  the  shire,  or  in  the  election  of  a  member 
or  members  to  serve  in  any  future  parliament  for  any 
city  or  borough  in  which  freeholders  now  have  a  right 
to  vote,  for  or  by  reason  of  any  mortgage  estate  therein, 
unless  he  be  in  the  (\ptual  possession  or  receipt  of  the 
rents  and  profits  thereof;    but  that  the  mortgagor  in 
actual  possession,  or  in  receipt  of  the  rents  and  profits 
thereof,  shall  and  may  vote  for  the  same,  notwithstand- 
ing such  mortgage,"  &c.     But  it  is  submitted  that  the 
ontis  of  shewing  the  want  of  qualification  is  cast  upon 
the  appellant.     The  revising  barrister  finds  that  the 
respondent  is  in  possession  of  an  estate  worth  5/.  a  year. 
It  was  for  the  other  side  to  cut  down  the  value,  by  shew- 
ing that  some  annual  payment  is  chiirgcd  upon  it. 

Comer,  in  reply.  The  case  does  not  shew  that  there 
is  an  interest  to  the  value  of  40*.  a  year  remaining  in 
the  mortgagor:  it  shews  that  interest  at  the  rate  of 
5  per  cent,  has  been  paid,  and  that  that  was  the  whole 
value  of  the  estate.  [Jervis,  C.  J.  The  question  re- 
served for  the  court  is  simply  this,  —  whether  the 
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1850.  cipal  were  secured  by  the  mortgage,  the  payment  of 
— — •  interest  would  go  in  reduction  of  the  value  of  the 
J*^"*  estate,  and  the  party  would  not  be  entitled  to  vote. 
HuTOHiNgoN,  How,  then,  are  we  to  ascertain  the  value  of  the  charge  ? 
^^«?*  Although  not  a  charge  by  the  deed,  we  are  justified,  by 
what  appears  in  the  case,  in  coming  to  the  conclusion 
that  there  has  been  some  agreement  between  the  parties, 
that,  if  the  mortgagor  will  pay  interest  on  the  100/.  at 
the  rate  of  5/.  per  cent  per  annum,  he  shall  remain  in 
undisturbed  possession.  Does  not  that  satisfy  the 
8  jET.  6.  c.  7.  ?  It  falls  within  the  express  terms  of  the 
oath  prescribed  to  the  voter  by  the  28  G.  3.  c.  36.,  viz, 
that  he  has  ''an  estate  of  the  clear  yearly  value  of  40s., 
over  and  above  the  interest  of  any  money  secured  by 
mortgage  upon  the  said  estate."  What  estate  has  the 
party  here  over  and  above  the  interest  of  the  lOOL 
secured  by  the  mortgage  ?  The  land  is  mortgaged  for 
100/. ;  the  mortgagor,  by  a  parol  agreement,  has  engaged 
to  pay  5L  per  cent  interest  thereon ;  and  5L  per  annum 
is  found  to  be  the  extreme  value  of  the  land.  The  real 
interest,  therefore,  which  the  voter  has,  is  nothing. 
Consequently,  I  am  of  opinion  that  the  respondent  has 
failed  to  shew  himself  entitled  to  be  registered,  and 
that  the  decision  must  be  reversed. 

Maule,  J.  I  am  of  the  same  opinion.  In  dealing 
with  these  cases,  we  are  not  to  treat  them  with  the  same 
strictness  which  we  should  apply  to  pleadings  coming 
before  us  upon  special  demurrer ;  but  must  give  them  a 
fair  and  reasonable  construction.  Applying  that  prin- 
ciple to  what  is  found  in  this  case  as  to  the  payment 
of  interest,  I  think  we  shall  find  no  difficulty  in  coming 
to  a  right  conclusion.  It  appears  that  the  voter  is  pos- 
sessed of  an  estate  of  the  yearly  value  of  6L ;  and  that 
he  borrows  a  sum  of  100/.,  to  secure  which  he  mort- 
gages his  estate,  the  mortgage  deed  reciting  that  all  in- 
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terest  had  been  paid  up  to  the  date  of  the  mortgage,  (a)        1850. 
The  deed  is  not  made  as  a  security  for  the  future  accru-        — 
log  interest :  but  the  case  finds  that  the  mortgagor  has         ^^'^ 
in  fact  paid  interest  at  5L  per  cent,  upon  the  sum  bor-   Hutchinson, 
rowed,  down  to  the  present  time ;  and  the  day  of  pay-        ^^P- 
ment  of  the  principal  sum  is  long  past.     Under  these 
drcumstances,  I  think  we  are  justified  in  inferring  that 
there  was  a  contract  between  the  parties^  though  not 
expressed  in  the  mortgage  deed,  for  the  payment  of  51. 
per  cent  interest.     And  I  think  that  the  interest  so 
^reed  to  be  paid  is  a  charge  upon  the  land,  within  the 
meaning  of  the  statutes.     The  28  G.  3.  c.  36.  may  be 
considered  as  a  legislative  exposition  of  the  former  sta- 
tutes upon  the  subject,  adding  another  condition  to  the 
right  of  voting,  viz.  that  the  voter  shall  take  a  certain 
oath — that  he  has  '^  an  estate  of  the  clear  yearly  value 
of  405.,  over  and  above  the  interest  of  any  money 
flecured  by  mortgage  upon  the  said  estate."     The  true 
sense  of  that  oath,  as  it  seems  to  me,  is  this  —  that  the 
Toter  has  an  interest  in  the  land  to  the  extent  of  40s. 
ft  year,  after  payment  of  all  interest  of  any  money 
secured  by  mortgage  upon  the  estate.     It  seems  to  me 
to  be  perfectly  clear  that  the  substantive  to  which  the 
participle  "secured"  refers,  is  "money,"  and  not  "in- 
terest."    That  seems  to  me  to  be  the  literal  construc- 
tion of  the  words  used  by  the  legislature.     If  that 
literal  construction  led  to  any  inconvenience  or  incon- 
ristency,  we  should  have  to  seek  for  some  different 
mode  of  reading  the  statute :  but  it  seems  to  me  exactly 
to  coincide  with  the  spirit  and  intention  of  the  legisla- 
ture.    The  spirit  of  the  act  is,  that  voters  shall  have 

(fl)  HvtBre,  whether  it  is  not  the   interest  up   to  September, 

implied  in  this  recital,  that  in-  1848,  might  be   recovered  in 

terest  at  the  same  rate  as  had  debt   or    covenant,  and  subse- 

been  paid  before,  should  con-  quent  interest  as  damages  for 

tinue  to  be  payable  from  the  the  detention, 
date  of  the  mortgage.     If  so, 

C  4 
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1850.        a  certain  description  of  property,  and  shall  be  of  a 
— —        certain  power  of  expenditure.     If  you  hold  that  a  man 
^^"'         possessing  property  that  would  entitle  him  to  vote,  may 
Hutchinson   contract  for  a  loan  of  money,  for  which  he  is  to  pay 
,  Resp,         interest  to  the  full  value  of  the  land,  and  still  retain  his 
right  to  vote,  because  the  instrument  by  which  the  money 
borrowed  is  secured  makes  the  principal  sum  only  a 
direct  charge  upon  the  land,  you  violate  the  whole 
spirit  of  the  legislation  upon  this  subject.     Here,  the 
voter  is  dependent  upon  the  will  of  his  creditor,  who 
has  power  to  turn  him  out  of  possession  at  any  moment, 
if  the  interest  is  unpaid.     I  think  that  both  the  letter 
and  the  spirit  of  the  statutes  shew  that  a  person  so  cir- 
cumstanced is  not  a  person  who  is  in  a  situation  to 
expend  405.  by  the  year,  out  of  "  free  land  or  tene- 
ment," and  therefore  not  entitled  to  vote. 

V.  Williams,  J.  I  do  not  regret  that  this  ingenious 
scheme  invented  for  the  purpose  of  evading  the  statutes, 
should  fail.  The  different  statutes  that  have  since  passed 
upon  the  subject,  preclude  us  from  taking  the  strict 
lawyer-like  view  of  the  word  "  charge  "  in  the  SH,6.c.7.y 
and  compel  us  to  adopt  the  popular  meaning.  The  in- 
terest of  a  mortgage  debt  being  in  this  sense  a  charge 
upon  the  estate,  I  think  it  is  not  the  less  a  charge  because 
not  in  terms  charged  upon  the  land  by  the  mortgage 
deed.  In  each  case  the  value  of  the  land  to  the  party 
is  reduced  by  the  payment  of  interest  upon  the  mortgage 
debt.     The  decision  of  the  barrister  is  clearly  wrong. 

Talfourd,  J.  I  am  of  the  same  opinion.  It  is 
clear  that  this  person  retains  possession  of  the  land  only 
so  long  as  he  pays  the  full  value  of  the^estate  in  the 
shape  of  interest* 

Decision  reversed. 

END   OF   THE   REGISTRATION  CASES. 
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The  judges  who  usually  sat  in  banco  during  these 
sittings,  were  — 

COLTMAN,  J.  CrESSWELL,  J. 

l^lAULEy  J.  V.  Williams,  J. 


Maria  Pilgrim,  Charles  Henry  Pilgrim,  John 
BuNCE  Pilgrim,  Charles  Pilgrim,  and  Thomas 
Penrose,  Clerk,  v.  The  Southampton  and 
Dorchester  Railway  Company,  (a) 


June  12. 


COVENANT.     The  declaration  stated,  that,  there-  a  cause 
tofore,  to  wit,  on  the  27th  of  June,  1846,  by  an  having  been 


26  TRINITY  VACATION, 

1849.  p^  ^uid  the  plaintifft^  therein  described  as  trustees 

—  and  executors  appointed  by  the  last  will  and  testament 

Pilgrim  ^f  Charles  Pilffrimy  deceased,  of  the  other  part,  —  pro- 

The  South-  ^^^y  —  ^^^^  reciting,  amongst   other  things,  that,  by 

AMPTON  and  deed-poll  in  writing  under  the  hands  and  seals  of  the 

Rail^y^Co    ®*^^  parties  to  the  said  indenture  of  the  second  part, 

bearing  even   date  with  the  said  indenture,  the  said 
parties  to  the  said  indenture  of  the  second  part,   as 
such   executors  as  aforesaid,  did  assign  unto  the  said 
company,  their  successors  and  assigns,  certain  parcels 
of  land  situate  in  the  parish  of  All  Souls^  in  the  town 
of   Southamptoriy  to  hold  to   the  said  company,  their 
successors  and  assigns,  for  all  the  residue  then  unex- 
pired of  the  term  of  50  years  granted  therein  by  in- 
denture bearing  date  the  29th  of  September y  1807,  and 
made  between  W.  Fitzhugh  of  the  one  part,  and  Maria 
D.  Grosvenor  of  the  other  part,  —  the  defendants,  for 
themselves,  their  successors  and  assigns,  did  covenant, 
promise,  and  agree,  with  and  to  the  plaintiffs,  and  with 
each    and  every   of  them,   and   their    respective    ex- 
ecutors, administrators,  and  assigns,  that  they  the  said 
company,  their  successors  and  assigns,  should  and  would, 
at  their  own  expense,  make  and  construct  a  tunnel, 
for  the  purpose  of  the  said  railway;  through  or  under 
such  part  of  the  said  lands  as  lay  eastward  of  the  point 
marked  A  A.  on  the  plan  indorsed  on  the  said  inden- 
ture ;  and  also  that  the  said  tunnel,  or  such  part  thereof 
as  should  pass  or  be  made  under  such  part  of  the  said 

exercised  a  proper  discretion  in  disallowing  copies  of  this  correspondence,  as 
part  of  the  briefs,  in  taxing  the  costs  of  the  cause. 

Costs  of  preparing  plans,  for  the  better  elucidating  of  the  case  before  the  court 
and  jury,  may  be  allowed,  at  the  discretion  of  the  master. 

The  master  Is  the  sole  judge  of  the  proper  number  of  witnesses  to  be  allowed 
in  support  of  the  same  matters. 

Upon  the  taxation  of  the  defendants'  costs  of  issues  upon  which  he  has  suc- 
ceeded, an  affidavit  that  the  witnesses  whose  expenses  he  claims  were  called  or- 
cituively  to  support  those  issues,  is  not  indispensable,  provided  the  master  is  satis- 
fied of  the  fact  by  other  means. 
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lands  as  should  be  used  as  a  lawn  or  shrubbery,  should        1849. 

be  made  in  such  manner  as  to  occasion  as  little  dls-        — 

torbances  of  the  trees  or  shrubs  planted  or  growing      ^^^^^ 

thereon  as  practicable,  and  in  case  any  damage  should    The  South- 

happen  to  the  said  trees  or  shrubs,  or  the  said  lawn,    ampton  and 

through  the  making  or  constructing  of  the  said  tunnel,  Sl^'vwl^^. 

the  same  should  be  made  good  and  repaired  by  the  said 

eompany,  and  be  placed  in  all  respects  in  the  same 

state  and  condition  as  the  same  were  previously  to  such 

damage  having  taken  place;  and  also  that  they,  the 

fltid  company,  their  successors  or  assigns,  should  and 

would,  as  soon  as  practicable  after  the  formation  of  the 

ttid  tunnel,  cover  in  the  same  with  good  earth  mould, 

to  the  then  present  level  of  the  said  land,  and  so  as  to 

make  the  same  even  with  the  surface  of  the  adjoining 

land,  except  in  such  places  where  the  upper  part  of  the 

said  tunnel  should  be  above  the  then  present  level  of  the 

said  land,  in  which  places  the  same  should  be  in  like 

manner  covered  to  the  depth  of  at  least  two  feet,  and 

should  in  all  respects  be  sloped  or  formed  to  the  satis* 

faction  of  the  said  parties  thereto  of  the  second  part, 

their  executors,  administrators,  or  assigns,  or  of  their 

sarveyor ;  and  also  that  they,  the  said  company,  their 

successors  or  assigns,  would,  upon  the  request   of  the 

said  parties  thereto  of  the  second  part,  their  executors 

or  administrators,  but  at  the  expense  in  all  things  of 

the  ssud  company,  their  successors  or  assigns,  make, 

execute,  and  deliver  unto  the   said  parties  thereto  of 

the  second   part,    their   executors,  administrators,   or 

asfflgns,   a  good,  valid,  and  effectual  lease  in  the  law 

of  such  part  of  the  said  piece  of  land  through  or  under 

which  the  said  tunnel  should  be  so  made,  including  all 

the  land  conveyed  by  the  said  deed-poll  eastward  of 

aad  from  the  point  marked  A  A  in  the  said  plan,  for 

all  the  residue  which  should  be  then  unexpired  of  the 
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1849.       fiJiid  term  of  fifty  years  (except  the  last  day  thereof), 

at  and  under  the  yearly  rent  of  6rf.,  which  said  lease 

should  contain  all  usual  or  necessary  covenants,  clauses. 

The  South-    &nd    stipulations,  —  as    by  the    said  indenture,    &c. : 

AMPTON  and    That  they,  the  plaintiffs,  had  performed  and  observed 

Railway  Co.  *^^  things  in  the  said  indenture  contained  on  their  part 

to  be  observed  and  performed :  Yet  that  the  defendants 
First  breach,    broke  their  said  covenant,  in  this,  to  wit,  that,  although 

a  reasonable  time  for  the  making  and  constructing  of 
the  said  tunnel,  had  elapsed  before  the  commencement  of 
this  suit,  yet  the  defendants  did  not  nor  would  make  or 
construct  a  tunnel  for  the  purpose  of  the  said  railway 
through  or  under  such  part  of  the  said  lands  as  lay 
eastward  of  the  point  marked  A  A  on  the  said  plan, 
but,  on  the  contrary  thereof,  after  the  making  of  the 
said  indenture,  to  wit,  on  the  30th  of  June^  1846,  and 
on  divers  days  between  that  day  and  the  commence- 
ment of  the  suit,  made  and  constructed,  instead  of 
such  tunnel  as  aforesaid,  a  cutting  of  great  length, 
depth,  and  width,  to  wit,  of  the  length  of  1000  feet, 
of  the  depth  of  thirty  feet,  and  of  the  width  of  forty 
feet,  through  a  large  part  of  the  said  portion  of  land 
lying  eastward  of  the  said  point,  for  the  purpose  of  the 
said  railway ;  and  that,  by  reason  and  in  consequence 
thereof,  a  great  quantity  of  the  earth  and  soil  of  certain 
closes  of  the  plaintiffs,  lying  and  being  respectively  on 
each  side  of  the  said  land,  was  cut  and  dug  and  carried 
away,  a  great  quantity  of  the  surface  of  the  said  closes 
respectively  was  removed  and  destroyed,  and  divers 
trees,  shrubs,  and  underwood  of  the  plaintiff  then 
growing  and  being  upon  the  said  surface  so  removed 
and  destroyed,  to  wit,  one  hundred  trees,  three  thousand 
shrubs,  one  rood  of  underwood,  and  ten  roods  of  turf, 
of  great  value,  to  wit,  of  the  value  of  200/.,  were  cut 
down,  prostrated,    felled,  rooted  up,   destroyed,   and 
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carried  away:  That  the  defendants  further  broke  their        1849. 
oovenant,  in  this,  to  wit,  that,  although  the  said  com-        -_ 
pany  did,  after  the  making  of  the  said  indenture,  in       PiI'ORim 
part  performance  of  their  said  covenant  in  that  behalf,    jy^^  South- 
make  and  construct  a  tunnel,  to  wit,  of  the  length  of    ahpton  and 
one  hundred  feet  and  of  the  breadth  of  fifty  feet,  under  ^^^^^^^"1 
a  certain  portion  of  that  part  of  the  said  lands  so  as 
aforesaid  assigned  and  conveyed  to  the  said  company,  P^*^^"!^ 
which  lay  eastward  of  the  said  point  marked  A  A ;  and, 
although  the  said  last-mentioned  portion  of  the  said 
lands,  before  and  at  the  time  of  making  the  said  inden- 
ture, and  from  thence  continually  to  and  at  the  time 
of  the  commencing  of  the  making  of  the  said  tunnel, 
was  used  as  a  lawn  or  shrubbery,  and  there  were  then 
planted  and  growing  thereon  divers  trees  and  shrubs, 
to  wit,  two  hundred  trees  and  five  hundred  shrubs,  of 
great  value,  to  wit,  of  the  value  of  500/.,  yet  that  the 
said  tunnel  so  made  as  aforesaid,  was  not,  nor  was  any 
part  thereof,  made  in  such  manner  as  to  occasion  as 
little  disturbance  of  the  said  trees  and  shrubs  as  prac- 
ticable, but  that,  on  the  contrary  thereof,  the  said  com- 
pany, after  the  making  of  the  said  indenture,  to  wit,  on 
the  30th  of  June,  1846,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  this 
suit,  made  and  constructed  the  said  tunnel  in  so  careless, 
unskilful,  and  improper  a  manner,  and  conducted  them- 
selves so  improperly  in  that  behalf,  that,  by  and  through 
the  mere  negligence  and  improper  behaviour  of  the 
defendants  in  that  behalf,  divers,  to  wit,  one  hundred 
trees  and  one  thousand  shrubs  of  the  plaintiffs,  then 
growing  and  being  on  the  ssdd  portion  of  land  through 
and  under  which  the  said  tunnel  so  passed  as  aforesaid, 
and  of  great  value,  to  wit,  of  the  value  of  100/.,  were 
wholly  destroyed,  and  divers,  to  wit,  one  hundred  other 
trees  and  one  thousand  other  shrubs  of  the  plaintiiis 


30  TRINITY  VACATION, 

1849.        then  growing  and  being  in  and  upon  the  said  portion  of 

the  said  lands,  and  of  great  value,  to  wit,  of  the  value 

PiLORiM      q£  iQQj^  ^^j.^  greatly  injured  and  damaged:  That  the 

The  South-   defendants  further  broke  their  covenant,  in  this,  to  wit, 
AMPTON  and    that,  although,  after  the  making  of  the  said  indenture, 

RAILWAY  Co.  ^  ^^*^  ^^  *^®  ^^y*  *^°^  y^^^  ^^*  aforesaid,  great  dami^e, 

to  wit,  to  the  amount  of  200/.,  happened  and  was  done 

Third  breach,  ^o  the  said  last- mentioned  trees  and  shrubs  and  lawn,  in 

and  through  the  making  and  constructing  of  the  said 
tunnel,  yet  that  the  same  was  not,  nor  was  any  part 
thereof,  made  good  or  repaired  by  the  defendants,  nor 
were  the  said  trees,  shrubs,  and  lawn  placed  in  all 
respects,  or  in  any  respect,  in  the  same  state  or  condition 
as  the  same  were  in  previously  to  such  damage  having 
taken  place,  although  a  reasonable  time  for  making  good 
and  repairing  the  said  damage,  and  reinstating  the  said 
trees,  shrubs,  and  lawn,  had  elapsed  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  day  and  year  last 

Fourth  aforesdd:    That  the  defendants  further   broke  their 

^^^  •  covenant,  in  this,  to  wit,  that,  although  the  upper  part 

of  the  said  tunnel  so  made  and  constructed  by  the  said 
company  as  last  aforesaid  in  and  under  the  portion  of 
the  said  lands  in  divers  parts  of  the  said  tunnel,  at  the 
time  of  making  the  said  indenture,  and  of  commencing 
the  said  tunnel,  was  not  above  the  level  of  the  said 
lands,  and  was  below  the  surface  of  the  adjoining  lands, 
and  although  a  reasonable  time  for  covering  in  the  said 
tunnel  had  elapsed,  and  it  was  practicable  for  the  said 
company  to  have  covered  in  the  same  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  yet  that  the  defendants  did  not  nor  would, 
at  any  time  before  the  commencement  of  this  suit,  cover 
in  the  said  tunnel  with  good  earth  mould,  to  the  level 
of  the  said  land  at  the  time  of  making  the  said  inden- 
ture, and  so  as  to  make  the  same  even  with  the  surface 
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of  the  adjoining  land  in  the  said  parts  aforesaid,  but        1849. 

wholly  neglected  and  reAised  so  to  do;  and  although        

the  upper  part  of  the  said  tunnel,  in  other  parts  thereof,  P'-'^' 
at  the  several  times  last  aforesaid,  was  above  the  level  The  South- 
of  the  said  land,  and  although  such  reasonable  time  as  ampton  and 
aforesaid  had  elapsed,  and  it  was  practicable  to  cover  r^j^^^y  Co. 
in  the  said  last-mentioned  parts  before  the  commence^ 
ment  of  the  suit,  to  wit,  on  the  day  and  year  last  afore- 
said, yet  the  defendants  did  not  nor  would  then,  or  at 
any  other  time,  cover  in  the  said  tunnel,  at  the  said  last- 
mentioned  parts,  or  any  of  them,  with  good  earth  mould, 
to  the  depth  of  at  least  two  feet,  and  did  not  nor  would 
slope  or  form  the  same  to  the  reasonable  satisfaction  of 
the  plaintiffs,  or  of  their  surveyor,  but  then  wholly 
neglected  and  refused  so  to  do :  And  that  the  defend-  Fifth  breach, 
ants  further  broke  their  covenant,  in  this,  to  wit,  that, 
although  the  defendants,  after  the  making  of  the  said  ' 
indenture,  and  before  the  commencement  of  the  suit, 
made  and  constructed  such  tunnel  as  aforesaid,  in, 
through,  and  under  part  of  the  said  lands  lying  eastward 
of  the  said  point  marked  A  A ;  and  although  the  plaintiffs 
were,  at  all  times  before  the  commencement  of  the  suit, 
ready  and  willing  to  accept  from  the  defendants  a  good, 
valid,  and  effectual  lease  of  such  part  of  the  said  piece 
of  land  through  or  under  which  the  said  tunnel  was  so 
made  as  aforesaid,  including  all  the  land  conveyed  by 
the  said  before-recited  deed-poll,  eastward  of  and  from 
the  said  point  marked  A  A,  for  the  said  residue  of  the 
ssdd  term,  except  the  last  day  thereof,  in  the  terms  so 
as  aforesaid  covenanted  and  agreed, — whereof  the  de- 
fendants then  and  always  had  notice ;  and  although  a 
reasonable  time  after  the  making  of  the  said  tunnel  had 
elapsed  before  the  commencement  of  the  suit,  to  wit, 
on  the  day  and  year  last  aforesaid ;  and  although  more 
than  the  last  day  of  the  said  term  was  still  unexpired ; 
yet  the  defendants  did  not  nor  would  make,  execute, 
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1849.        or  deliver  unto   the  plaintiffs   such  good,   valid,  and 

effectual  lease  in  the  law,  of  such  part  of  the  said  piece 

of  land  through  or  under  which  the  said  tunnel  had 

The  South-    been  made,  including  all  the  land  conveyed  by  the  said 

AMPTo.v  and    deed-poll,  eastward  of  and  from  the  point  marked  A  A 

Railway  Co.  ^^  ^^^  ^^^  plan,  for  all  the  residue  then  unexpired  of 

the  said  term  of  fifty  years,  except  the  last  day  thereof, 
on  the  terms  aforesaid,  but  then  wholly  neglected  and 
refused,  and  still  did  wholly  neglect  and  refuse  so  to  do: 
to  the  damage  of  the  plaintiffs  of  1000/.,  &c. 

The  defendants  pleaded, — first,  to  the  whole  declara- 
tion, non  est  factum. 
Second  plea.         Secondly, — to  the  first  breach, —that  the  defendants, 

—to  the  first    ^^^  ^.j^^  makinff  of  the  said  indenture  in  the  declara- 
breach.  .  .  *^  .     .  ,         .        .       , 

tion  mentioned,  and  within  a  reasonable  time  m  that 

behalf,  and  before  the  commencement  of  the  suit,  to 

wit,   on   the   30th  of  June,  1846,  did,   at  their  own 

expense,  make  and  construct  a  tunnel,  for  the  purpose 

of  the  said  railway,  through  and  under  such  part  of  the 

said  lands  as  lay  eastward  of  the  point  marked  A  A  on 

the  said  plan  in  the  said  indenture  mentioned,  according 

to  the  terms  of  the  said  indenture  and  the  said  covenant 

of  the  defendants  in  that  behalf;  concluding  to  the 

country. 

Third  plea, —       Thirdly, — to  the  same  breach, — that  they  the  de- 

to  the  first       fendants,  did  not  make  or  construct,  instead  of  such 
breach. 

tunnel  as  aforesaid,  a  cutting  of  great  length  and  width, 

as  in  the  declaration  in  that  behalf  mentioned,  through 

a  part  of  the  said  portion  of  land  lying  eastward  of  the 

said  point,  for  the  purpose  of  the  said  railway,  in  manner 

and  form  as  the  plaintiffs  had  in  their  said  declaration 

in  that  behalf  alleged ;  concluding  to  the  country. 

Fourth  plea.         Fourthly,  —  to  the  second  breach,  —  that  the  said 

^^  !^®     ,     tunnel  in  the  declaration  in  that  behalf  mentioned,  was 
second  breach. 

made  in  such  manner  as  to  occasion  as  little  disturbance 

0 

of  the  said  trees  and  shrubs  there  planted  and  growing. 
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as  practicable,  according  to  the  terms  of  the  said  in-        1849. 

denture  and  the  said  covenant  of  the  defendants  in  that        

behalf;  and  that  the  defendants  made  and  constructed       Pii^ain 
the  said  tunnel  in  a  careful,  skilful,  and  proper  manner,    7),^  South- 
and  without  any  negligence  or  improper  behaviour  in    ampton  and 
that  behalf;  concluding  to  the  country.  Rau^^a^Co 

Fifthly, — to  the  third  breach, — that  the  said  trees  p.^,    ,     _ 
and  shrubs  and  lawn  therein  in  that  behalf  mentioned,  to  the  third 
were  not,  nor  were  any  of  them,  damaged  or  injured  in  breach, 
and  through  the  making  and  constructing  of  the  said 
tannel,  in  manner  and  form,  &c. ;  concluding  to  the 
country. 

Sixthly, — to  the  same  breach, — that  the  damage  so  Sixth  plea, — 
done  to  the  said  trees,  shrubs,  and  lawn,  in  and  through  ^^  ^  e  third 
the  making  and  constructing  of  the  said  tunnel,  as  in 
the  declaration  in  that  behalf  mentioned,  was,  after  the 
making  and  constructing  of  the  said  tunnel,  and  within 
a  reasonable  time  in  that  behalf,  and  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  made  good  and  repaired  by  the  defendants, 
and  the  said  trees  and  shrubs  and  lawn  were  placed  in 
all  respects  in  the  same  state  and  condition  as  the  same 
were  previously  to  such  damage  having  taken  place; 
concluding  to  the  country. 

Seventhly,  —  to  the  fourth  breach,  —  that,  after  the   Seventh  plea, 

makin£C  of  the  said  indenture,  and  within  a  reasonable  7"  ^®,  ,       , 
,  fourth  breach. 

tmie  in  that  behalf,  and  before  the  commencement  of 
the  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  the 
defendants  did  cover  in  the  said  tunnel  where  the  same 
was  not  above  the  level  of  the  said  lands,  and  was  below 
the  level  of  the  adjoining  lands,  with  good  earth  mould, 
to  the  level  of  the  said  land  at  the  time  of  the  making 
of  the  said  indenture,  and  so  as  to  make  the  same  even 
with  the  surface  of  the  adjoining  land,  in  the  parts  in 
that  behalf  aforesaid ;  and,  where  the  said  tunnel  was 
above  the  level  of  the  said  land,  they  the  defendants  did 
VOL.  Tin.  —  c.  B.  D 
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1849.  also  then  cover  in  the  said  tunnel  at  the  said  last-men- 

— ^  tioned  parts  with  good  earth  mouldy  to  the  depth  of  at 

PiLORui  Yeaat  two  feet,  and  did  then  slope  and  form  the  same  to 

The  South-  the  reasonable  satbfaction  of  the  plaintiffs  and  their 

AHPTON  and  aurveyor,  according  to  the  terms  of  the  tuxd  indenture. 

Railway  Co.  *^^  ^^^  ^^  covenant  of  the  defendants  in  that  behalf; 

concluding  to  the  country. 
Eighth  plea.         Eighthly  —  to  the  fifth  breach,  —  that,  although  the 
—  to  the         defendants  were  always  after  the  making  of  the  said 

indenture  ready  and  willing  to  make  and  execute  and 
deliver  to  the  plaintifis  a  good,  valid,  and  effectual  lease 
in  the  law  of  such  part  of  the  said  piece  of  land  through 
or  under  which  the  said  tunnel  was  so  made  as  afore- 
said, including  all  the  land  conveyed  by  the  said  deed- 
poll,  eastward  of  and'  irom  the  said  point  marked  A  A, 
for  the  residue  of  the  said  term,  except  the  last  day 
thereof,  according  to  the  terms  of  the  said  indenture 
and  the  said  covenant  of  the  defendants  in  tliat  behalf, 
whereof  the  plaintiffs  continudly  had  notice,  yet  that 
the  defendants  were  not,  at  any  time  before  the  com- 
mencement of  this  suit,  requested  by  the  plaintiffs,  or 
any  of  them,  to  make,  execute,  or  deliver  to  the  plaintiffs 
such  good,  valid,  and  effectual  lease  as  aforesaid,  accord- 
ing to  the  terms  of  the  said  indenture ;  verification. 
Ninth  plea,—  Ninthly,  —  to  the  same  breach,  —  that,  although  the 
to  the  fifth       defendants  were  always,  after  the  making  of  the  said 

indenture,  ready  and  willing  to  make  and  execute  and 
deliver  to  the  plaintiffs,  a  good,  valid,  and  effectual  lease 
in  the  law,  of  such  part  of  the  said  piece  of  land  through 
or  under  whidi  the  said  tunnel  had  been  made,  includ- 
ing all  the  land  conveyed  by  the  said  deed-poll,  eastward 
of  and  from  the  said  point  marked  A  A,  for  the  said 
residue  of  the  said  term,  except  the  last  day  thereof, 
according  to  the  terms  of  the  said  indenture  and  the 
said  covenant  of  the  defendants  in  that  behalf,  whereof 
the  plaintiffs  continually  had  notice,  yet  that  the  plain- 
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t]&  were  not  at  any  time  ready  and  willing  to  accept        1849. 

the  aaane,  in  manner  and  form  as  the  plaintiffs  had  in       

that  behalf  all^ed>  bnt,  on  the  contrary  thereof,  the       P'i^»"« 
[JaintiffH  refused  continually  to  accept  the  8ame>  and    xhe  South- 
Undered  and  prevented  the  defendants  from  making    ampton  and 
and  executing  and  delivering  the  said  lease ;  concluding  RjJJ^J^J^C^ 
to  the  country. 

Tenthly, — to  the  first  four  breaches^ — that,  after  the  Tenth  plea, — 
«kbg  of  the  said  indentture.  and  after  the  committing  fjl^;^ 
ot  the  said  several  alleged  breaches  of  covenant,  and 
before  the  commencement  of  this  suit,  to  wit,  on  the 
Ist  of  July,  1846,  they  the  defendants  paid  to  the 
phmtiflb^  and  the  plainti&  then  accepted  and  received 
of  and  firom  the  defendants,  a  lai^e  sum  of  money,  to 
wit,  500L,  in*full  satisfaction  and  discharge  of  the  same 
alleged  breaches  of  covenant,  and  of  all  damages  in 
respect  thereof;  verification. 

The  plaintiffs  joined  issue  on  the  first,  second,  third.  Replications, 
fourth,  fifth,  sixth,  and  seventh  pleas,  and  traversed  the 
tenth  plea,  and  entered  a  nolle  prosequi  as  to  the  fifth 
breach.     The  defendants  joined  issue  upon  the  traverse 
to  the  tenth  plea. 

He  cause  was  tried  before  Coleridge^  J.,  at  the  Win- 
chester summer  assizes,  1848,  when  a  verdict  was  found 
for  the  plidntiffe,  with  one  farthing  damages,  on  the  first, 
fifth,  sixth,  seventh,  and  tenth  issues,  and  for  the  de- 
fendants on  the  second,  third,  and  fourth  issues. 

Upon  taxing  the  costs  of  the  plaintiffs  upon  the  issues  Taxation  of 
found  for  them,  the  master  disallowed  the  following        ^  ""^  ^ 

^  COSlS* 

Items:  — 

The  cause  had  been  taken  down  for  trial  at  the  spring  Briefs, 
aasifles,  1848,  and  was  made  a  remanet.     In  the  interim, 
considerable   correspondence   took   place  between   the 
attorneys  for  the  parties  respecting  this  and  another 
action  then  pending  between  the  company  and  one  of 
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the  present  plamtifFd,  with  a  view  to  a  settlement  of 
all  the  matters  in  difference,  by  reference  or  otherwise. 
An  order  to  admit  these  letters  was  obtained  by  the 
plaintiffs;  and  an  order  was  likewise  obtained  by  the 
defendants  to  admit  the  correspondence,  and  also  a  long 
affidavit  made  by  one  of  the  plaintiffs  upon  an  applica- 
tion for  an  injunction  to  restrain  the  company  from 
building  a  station  on  part  of  the  land  in  question.  The 
plaintiife'  attorneys  caused  copies  of  these  several  docu- 
ments to  be  made  for  counsel,  amounting  together  to 
thirty-four  brief  sheets,  —  which,  with  the  additional 
fee  thereon,  the  master  declined  to  allow. 

At  the  trial,  three  plans  were  produced  by  the  plain- 
tiffs, and  used  by  the  court  and  jury, — one  shewing  the 
state  of  the  premises  in  question  before  the  works  were 
commenced  by  the  company, — the  second,  their  state 
during  the  progress  of  the  works, — and  the  third,  their 
condition  when  the  works  were  completed.  The  costs 
of  these  plans,  as  well  as  those  of  the  attendance  (to 
prove  their  accuracy)  of  the  surveyor  who  had  prepared 
them, — about  twenty  guineas  in  the  whole, — the  master 
disallowed. 

The  master  also  allowed  the  expenses  of  one  only  of 
two  witnesses  named  Stannard  and  Burt^  both  in  the 
employ  of  the  company,  who  were  both  called  to  prove 
the  same  facts  in  support  of  the  seventh  issue. 

Upon  the  taxation  of  the  defendants'  costs  of  the 
issues  found  for  them,  they  claimed  a  sum  of  100/.  9«.  3i, 
for  payments  to  seven  witnesses,  viz.  Moorsom,  Clegg, 
Beattyy  and  Curtis,  civil  engineers,  Connor  and  Stein" 
hausier,  surveyors,  and  Waltouy  surveyor  of  railway- 
works.  With  regard  to  these  witnesses,  the  affidavit 
of  increase  stated  that  "  all  the  said  witnesses  were, 
in  the  judgment  and  belief  of  the  deponent,  material 
and  necessary  for  the  defendants."  On  the  part  of  the 
plaintiffi,  it  was  objected  that  this  was  insufficient,  and 
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that  the  a£5davlt  ought  to  have  alleged  expressly  that        1849. 

the  witnesses  were  material  and  necessary  exclusively       

in  respect  of  the  issues  found  for  the  defendants,  and      ^i^onm 
that  they  did  not  attend  to  give  evidence,  nor  did  they    xhe  South- 
give  any  evidence,  in  respect  of  the  issues  found  for  the    ampton  and 
plamtiflfe.     Two  of  these,  viz.  Curtis  and  Steinhausier,  iJ^^"^"*^^^^^^ 
were  not  called,  (a)     The  master,  having  looked  at  the 
pleadings,  and  at  the  evidence  that  was  given  by  such 
of  these  witnesses  as  were  called,  allowed  the  whole ; 
observing  that  the  issues  on  which  the  plaintiffs  had 
Buo^eeded,  were  immaterial  issues,  and  that  the  defend- 
ants had  substantially  succeeded  in  the  cause,  —  the 
phdDtif&  having  obtained  a  verdict  for  a  farthing  merely 
upon  a  point  of  law. 

Greenwaody  in  Trinity  term  last,  on  behalf  of  tlie 
plaintiffs,  moved  that  the  master  might  be  directed  to 
review  his  taxation.  The  affidavit  upon  which  he 
moved,  in  addition  to  the  facts  above  set  forth,  stated 
that  four  of  the  witnesses  allowed  in  the  defendants' 
costs,  gave  material  evidence  for  the  defendants  at  the 
trial  on  some  of  the  issues  that  were  found  for  the  plain- 
tiffs, and  particularly  on  the  seventh.  1.  He  submitted.  Briefs. 
.  that,  under  the  circumstances,  it  was  essential  that  the 
j)Liintiffs'  counsel  should  have  copies  of  the  correspon- 
dence and  affidavit,  and  therefore  that  they  ought  to 
have  been  allowed  as  part  of  the  briefs,  —  especially  as 
the  defendants'  attorneys  had  made  tliem,  and  par- 
ticularly the  affidavit,  material,  by  getting  an  order  to 
admit.  The  plaintiffs'  attorneys  would  hardly  have 
exercised  a   sound  discretion  if  they  had  omitted  to 


(a)   Vide  Bagnall  v.  Under^  der,  7   Taunt.  337.,    1  */.  B. 

wood,    11  Price,    510.;  Han-  3ioore,  76,  (A\  C,  not   S.  P,, 

horn  V.  Thomas^  3  J.  P.  Smith,  7  Taunt.  272.),  Holt,  N.  P.  C. 

S6l.;Adafnsony.No€l,QChitt.  4 1 6.;    Morison    v.    Harmer, 

Rep,  200. ;  Benton  v.  Schnei-  5  Scott,  410. 
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furnish  them.  \MauUy  J.  The  correspondence  and 
affidavit  may  have  been  very  proper  to  submit  to  counsel, 
though  not  material  to  the  cause.  Whether  or  not  it 
was  proper  to  allow  the  expense  of  these  copies,  was 
purely  a  question  for  the  discretion  of  the  master.  Sup- 
pose the  plaintifis  had  been  called  on  to  admit  the 
company's  deed,  would  it  have  been  requisite  to  brief 
it  all?]   That  clearly  would  be  a  case  of  excess. 

2.  The  plans  clearly  ought  to  have  been  allowed. 
They  were  most  material,  and  almost  indispensable  to 
enable  the  court  and  jury  to  understand  the  merits  of 
the  case.  Grenerally  speaking,  no  doubt,  surveys  and 
experiments  that  are  preparatory  to  the  action,  or  made 
with  a  view  to  qualify  the  witnesses  to  give  their 
evidence  at  the  trial,  are  not  allowed :  but  it  is  other- 
wise with  respect  to  plans,  which,  in  many  cases,  most 
materially  assist  the  court,  and  save  the  expense  of 
numerous  witnesses.  \Maule  J.  I  own  I  think  the 
master  may  have  been  somewhat  over  strict  in  disallow- 
ing for  the  plans,  which  one  naturally  looks  for  in  many 
cases.] 

3.  The  expenses  of  several  of  the  plaintiffs'  witnesses, 
who  were  called  to  prove  the  issues  on  which  the  plain- 
tiffs succeeded,  were  disallowed,  because  the  master 
thought  they  were  called  only  to  prove  damage,  and 
the  plaintiffs  recovered  nominal  damages  only.  That 
clearly  was  no  ground  for  their  disallowance. 

4.  As  to  the  evidence  of  Stannard  and  Burt^  seeing 
that  they  were  servants  of  the  company,  it  certiinly 
was  not  unreasonable  to  call  both  of  them,  though  they 
proved  the  same  facts.  The  plaintiffs'  attorneys  would 
hardly  have  been  justified  in  relying  upon  one  of  them 
only. 

5.  With  respect  to  the  defendants'  costs,  the  affi- 
davit of  increase  was  insufficient ;  it  should  have  alleged 
positively  that    the  witnesses    whose    expenses  were 
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chimed,  were  called  exclusively  to  support  the  issues  on        1849. 

whidi  the  defendants  snoceeded  at  the  trial :  Crawther       

V.  EhoelL  (a)    A  reference  to  the  notes  will  shew  that      P'i'OR w 

tiidr  eyidenoe  was  not  so  limited.  The  South- 

amp  ton  and 

Wilde,  C.  J-  The  correspondence  as  to  the  pro-  ^^^^^q^ 
posed  reference,  and  the  affidavit  in  Chancery,  clearly 
were  not  material  to  the  merits  of  the  cause,  though  it 
may  have  been  prudent  to  put  counsel  in  possession  of 
them.  It  is  exceedingly  difficult  to  draw  the  line  in 
sach  cases;  and,  if  the  master  had  allowed  that  part  of 
the  briefs,  I  should  not  have  felt  disposed  to  quarrel 
with  his  determination.  The  result  of  the  complaint  in 
this  respect,  is,  that  the  master  has  not  allowed  a  suf- 
ficient length  of  brief.  .That  is  a  matter  which  is  so 
exdnsively  within  the  discretion  of  the  master,  that  the 
court  will  not  interfere  without  some  very  special 
reasons,  (b)  And  we  are  of  opinion  that  none  have 
been  shewn,  to  take  this  case  out  of  the  ordinary 
rule.  The  rule  ought  not,  I  think,  to  be  granted  as  to 
that :  but,  upon  the  other  points,  it  may  go. 

Barstaw  now  shewed  cause.  It  was  for  the  master  Plans, 
to  determine  whether  or  not  the  plans  ought  to  be 
allowed.  The  courts  have  equally  declined  to  interfere, 
where  he  has  allowed  and  where  he  has  disallowed 
expenses  falling  within  that  class :  May  v.  Selby  (c) : 
Ormerod  v.  Thompson,  {d)  A  plaintiff  must  not  cast 
upon  his  opponent  the  expense  of  putting  a  man  in  the 
situation  of  acquiring  knowledge  to  make  him  a  witness 
in  the  cause.  Besides,  the  master  was  of  opinion  that 
the  plans  were  as  useful  in   support  of  the  issues  on 


(a)  4  3f.  <^  r.  71.  (c)  4  M.  Si  G.  U2.,  4  Scott, 

(6)   rtde   Sharp  v.    Ashby,  N.  R.  727. 

12 M.  ^  r.  732.  (rf)  \6M.SiW.  S60. 
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which  the  plaintiffs  failed^  as  in  support  of  those  upon 
which  they  succeeded:  they  therefore  fell  within  the 
ordinary  rule.  [The  master  (Mr.  Ray)  intimated  that 
that  was  in  fact  the  ground  upon  which  he  had  pro- 
ceeded: and  he  stated,  that,  in  another  case,  between 
the  same  parties,  arising  out  of  the  same  matter,  he 
had  allowed  the  expense  of  plans.] 

No  precise  form  of  affidavit  is  requisite  before  the 
master.  He  generally  looks  at  the  briefs,  to  see  what 
were  the  issues,  and  what  the  evidence  applicable  to 
each,  and  regulates  his  discretion  accordingly. 

The  rule  as  to  the  disallowance  of  witnesses  whose 
evidence  is  applicable  as  well  to  issues  upon  which  the 
party  fails  as  upon  those  on  which  he  succeeds.  Is  not 
disputed.  The  master,  in  taxing  the  defendants'  costs, 
was  satisfied  that  all  the  witnesses  whom  he  allowed 
were  substantially  called  only  in  support  of  the  issues 
u{)on  which  the  defendants  succeeded.  There  is  no 
ground  to  find  fault  with  the  manner  in  which  he  has 
applied  the  principle. 


Plans. 


Witnesses. 


Greenwood^  in  support  of  his  rule.  In  Holmes  \. 
Holmes  (a),  it  was  distinctly  held  that  the  allowance  of 
preparing  plans,  even  where  the  cause  does  not  proceed 
to  trial,  is  for  the  discretion  of  the  master.  The  cases  of 
preliminary  experiments  stand  altogether  upon  a  dif- 
ferent footing,  {b)  It  would  have  been  Impossible  to 
try  a  cause  of  this  description  in  a  satisfactory  manner 
without  the  aid  of  plans. 

2.  The  master  disallowed  the  costs  of  several  wit- 
nesses who  were  called  in  support  of  Issues  upon  which 
the  plaintiffs  succeeded,  —  on  the  ground  that  they 


(a)  2  Bingh.  75.,    9  J-  B. 
Moore,  158. 

(6)    Vide  Severn  v,    Olive, 


3  B.Sf  B.  72.,  6  J.  B.  Moorey 
235.  ;  Bayley  v.  Beaumont, 
UJ.B.  Moore,  497. 
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were  called  merely  to  speak  to  damage.  That  clearlj 
was  not  a  ground  upon  which  the  master  could  legiti- 
mately proceed. 

3.  The  master  has  not  exercised  a  sound  discretion 
in  refusing  to  allow  the  costs  of  both  the  witnesses 
Stannard  and  Burt,  —  for  the  reasons  already  urged. 

4.  The  affidavit  of  increase  ought  distinctly  to  shew    ^ «, ,    .     ^ 

,  ,  .       ,  Affidavit  of 

that  the  witnesses  whose   expenses  s^re  claimed,  were  increase. 

called  exclusively  in  support  of  issues  upon  which  tlie 

party  calling   them  has  been   successful  (a),  so  as  to 

bring  them   within  the  rule  in   Lardner  v.  Dick  (J), 

Crowther  v.  JElwell  (c),  and  Freeman  v.  Rosher.  (d) 


1849. 

PlLORlU 

V, 

iThe  South- 
AUPTON  and 
Dorchester 

Railway  Co. 


WiLDEy  C.  J.  This  rule  was  obtained  on  four 
several  grounds,  —  first,  that,  in  taxing  the  plaintiffs' 
costs,  the  master  improperly  disallowed  the  expense  of 
plans,  —  secondly,  that  several  witnesses  called  for  the 
plaintiff  were  disallowed,  on  the  ground  that  they  were 
called  to  prove  damage,  whereas  the  damages  were 
assessed  at  a  farthing  only,  —  thirdly,  that  the  master 
allowed  only  one  of  two  witnesses  (both  being  servants 
of  the  company)  who  were  called  to  speak  to  the  same 
facts,  —  fourthly,  that,  in  taxing  the  defendants'  costs 
of  the  issues  found  for  them,  the  master  allowed  several 


(a)  The  rule  is  thus  stated 
in  Dax's  Practice  of  the  Mas- 
ters' Office,  p.  273.:  — '*  \VTiere 
witnesses  are  claimed  on  im- 
material issues,  tlic  master  re- 
quires an  affidavit  of  increase, 
suting  clearly  and  positively 
that  such  witnesses  were  ma- 
terial and  necessary  for  the 
plaintiff  or  defendant^  as  the 
ciK  may  be,  upon  the  par- 
ticular issues  found  for  him, 
and  that  they  did  not  attend  in 
respect  of  any  of  the  issues 
found  against  him.     For  the 


party  who  is  entitled  to  the 
general  costs  of  the  cause,  the 
affidavit  of  increase  need  only 
extend  to  the  fact  that  the  wit- 
nesses were  material  and  ne- 
cessary upon  the  issues  found 
for  him."  For  a  form  of  affi- 
davit applicable  to  such  cases, 
see  Ilichardss  Costs,  Appendix. 
(6)  2C,S^M,  389.,  2  DowL 
P,  C.  333.  {per  nonu  Larndcr 
V.  Dick,) 

((/)  IS  Law  Journ.,   Q,  B., 
N.  S.  105. 
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1849.  witnesses  whose  evidence  it  is  suggested  was  equally 

applicable  to  issues  found  for  the  plaintifis  as  to  issues 

Pilgrim  found  for  the  defendants,  and  that  the  usual  affidavit. 

The  South-  that  the  witnesses  were  called  exclusively  to  support  the 

AMPTON  and    issues  upon  which  the  defendants  succeeded,  was  not 
Dorchester  -,       j 

Railway  Co.   Produced. 

p^^  1.  It  was  contended  that  plans  are  generally  useful 

to  aid  the  jury  in  coming  to  a  right  conclusion,  and  are 
not  to  be  looked  upon  in  the  same  light  as  surveys  or 
experiments  made  by  scientific  persons  in  order  to 
qualify  themselves  to  give  evidence.  And  I  am  inclined 
to  think  that  argument  correct.  But,  at  the  same  time, 
it  must  depend  upon  the  circumstances  of  the  particular 
case,  whether  plans  should  or  should  not  be  allowed. 
The  court  is  always  disposed  to  attend  very  much  to 
what  passes  before  the  master,  who  has  generally  the 
best  means  of  coming  to  a  satisfactory  conclusion  upon 
that  which  is  merely  a  matter  of  discretion.  Here,  the 
master  has  carefully  looked  into  the  matter;  and  he 
reports  to  us  that  he  was  of  opinion,  that,  although  the 
plans  might  have  been  convenient  as  to  other  parts  of 
the  case,  yet  they  were  so  decidedly  useful  upon  the 
issues  on  which  the  plaintiffs  failed,  that  they  fell  within 
the  general  rule  which  has  been  adverted  to,  and  ought 
not  to  be  allowed.     I  think  he  was  right. 

Witnesses.  2.  With  respect  to  the  second  objection,  if  the  ground 

of  the  disallowance  of  these  witnesses,  was,  that  they 
were  called  to  speak  to  damages,  I  own  I  should  have 
thought  that  the  matter  was  fit  to  be  reconsidered. 
But  that  appears  not  to  have  been  so.  A  plaintiff  is 
not  justified  in  burthening  a  case  with  an  unneces- 
sary number  of  witnesses.  There  is  no  reason  why  he 
should  be  allowed  to  disregard  the  expense  to  be  thrown 
upon  his  opponent.  The  master  has  allowed  what  he 
thought  a  sufficient  number  of  witnesses.  The  number 
of  witnesses  to  be  allowed,  is  obviously  one  of  the  fittest 
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matters  to  be  left  to  the  master's  discretion^  —  a  matter  1849. 

on  which  he  is  peculiarly  called  upon  to  exercise  a  ■■ 

cautious  judgment.    I  cannot  see  that  the  master  has  Pi^^rim 

here  exercised  an  unsound  discretion  in  that  respect.  The  South- 

3.  With  regard  to  the  witnesses  Stannard  and  Burtt  ampton  and 
it  18  said,  that,  they  being  servants  of  the  company,  it  R^j^^^y  q^ 
would  not  have  been  safe  for  the  plaintiffs  to  rely  upon 

one  of  them  only.  If  the  master  had  had  any  grounds 
laid  before  him  to  shew  that  it  was  reasonable  to  call 
them  both  to  prove  the  same  facts,  he  would  un- 
doubtedly have  allowed  the  expenses  of  both.  No  such 
ground  having  been  laid  before  him,  I  think  he  very 
properly  declined  to  allow  more  than  one. 

4.  As  to  the  last  ground  of  objection,  —  it  is  un-  Affidavit  of 
doubtedly  true  that  an  affidavit  such  as  is  suggested  by  increase. 
Mr.  Greenwood^  has  usually  been  produced  before  the 

master.  But  it  is  for  the  master  to  say  whether  or  not 
snch  an  affidavit  is  necessary.  Upon  the  present  oc- 
casion, the  master  seems  to  have  thought  that  he  had 
ample  means  to  regulate  his  judgment,  without  such 
affidavit.  But,  with  respect  to  the  witnesses  whose 
allowance  is  objected  to,  my  brother  Cresswett,  who  has 
gone  over  the  judge's  notes,  is  of  opinion  that  two  of 
them,  viz.  Beatty  and  Connor,  were  called  as  well  upon 
issues  that  were  found  for  the  plaintiffs  as  upon  those 
that  were  found  for  the  defendants.  The  expenses  of 
these  two  witnesses,  therefore,  viz.  14L  6s.  and  6/.  IOj?., 
ought  not  to  have  been  allowed. 

Upon  the  whole,  therefore,  I  am  of  opinion  that  all 
the  objections  fail,  except  that  portion  of  the  last  one 
which  relates  to  the  evidence  given  by  Beatty  and 

Ccamor ;  and  that  the  allocatur  should  be  amended  in 

this  respect. 

The  rest  of  the  court  concurring. 

Rule  absolute  accordingly. 
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June  8. 


count  {a)  was  abandoned  at  the  trial. 
The  second  count  stated,  that,  theretofore,  and  at  the 
time  of  making  the  agreement  thereinafter  mentioned, 
the  plaintiff  had  been  for  the  space  of  six  calendar 
months,  and  then  was,  in  the  siervice  of  the  defendant, 
as  clerk,  and  as  such  clerk  had  conducted,  and  was  then 
conducting,  the  defendant's  business  of  a  custom-house 
and  shipping  agent,  at  Southampton;  that,  thereupon, 
afterwards,  to  wit,  on  the  29th  of  3farck,  1847,  in  con- 
sideration that  the  pldntifl^  at  the  request  of  the  de- 

(a)   Hde  ant^,  Vol.  V.  p.  486. 


Pnmd  facie,      \  SSUMPSIT,  on  a  contract  of  hiring.      The  first 
the  construc- 
tion of  written 
documents 
is  for  the 
judge :  but, 
where  it  is 
shewn  by 
extrinsic  ' 

evidence  that 
the  terms  are 
ambiguous, 
evidence  is 
admissible 
to  explain 
the  ambi- 
guity ;  and 
then  it  is  for 
the  jury  to 
say  in  which  sense  the  ambiguous  expressions  were  used. 

A,  was  engaged  by  -B.,  as  clerk,  under  a  contract  of  hiring  for  two  years,  to  con- 
duct the  business  of  a  shipping  agent  at  Southampton,  In  the  course  of  such 
employ,  it  was  the  duty  of  A.  to  pay  freight,  dock-dues,  &c.,  to  meet  which  B, 
remitted  the  necessary  funds.  A,  wrote  to  B,  for  a  remittance  of  140/.,  inclos- 
ing an  account  of  the  purposes  for  which  it  was  required, — one  of  them  being 
the  payment  of  SO/,  for  salary  due  to  himself.  Ten  days  afterwards,  B,  sent  A. 
100/.  inclosed  in  a  letter  directing  him  to  apply  the  money  for  '^  business  pur- 
poses." A,  having  appropriated  30/.  of  the  money  in  satisfaction  of  his  salary, 
B*  discharged  him. 

In  assumpsit  by  A,  against  B,  for  breach  of  the  contract  of  hiring,  B,  pleaded 
a  plea  justifying  the  discharge  of  A,^  on  tl^e  ground  of  his  having  wrongfully 
and  improperly  misappropriated  the  money  remitted,  and  wrongfully  and  im- 
properly disobeyed  P.'s  orders  to  apply  the  money  to  "  business  purposes."  The 
judge  left  it  to  the  jury  to  say  whether  the  plaintiff  had  been  guilty  of  any 
wrongful  and  improper  misappropriation  of  the  moneys  intrusted  to  him  by  the 
defendant,  or  of  any  wrongful  or  improper  disobedience  of  orders  :  —  Held,  that 
this  was  a  proper  direction  ;  and  that  the  judge  was  not  bound  to  tell  the  jury 
that  it  was  not  necessary,  to  justify  the  dismissal  of  tlie  plaintiff,  that  he  should 
have  been  guilty  of  any  moral  delinquency. 

Held  also,  that,  in  awarding  a  sum  equal  to  twelve  months'  salary,  the  plaintiff 
having  been  discharged  after  about  one  quarter's  service,—- the  jury  had  not 
given  excessive  damages. 
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neglected  and  refused  to  retain  or  employ  the  plaintiff 
in  his  said  service ;  and  that,  by  means  thereof,  he,  the 
plaintiff,  had  lost  and  had  been  deprived  of  all  the 
salary,  profits,  and  advantages  which  he  otherwise 
might  and  would  have  derived  and  acquired  from  being 
continued  in  the  said  service  of  the  defendant  for  the 
said  term  of  two  years;  and  the  plaintiff  had  been 
and  was,  by  means  of  the  premises,  still  wholly  unem- 
ployed. 

The  declaration  also  contained  a  count  for  wages, 
commission,  &c,  and  a  count  upon  an  account  stated. 

The  defendant  pleaded  non  assumpsit  to  the  whole 
declaration,  and  several  pleas  to  the  first  count.     To 
the  second  count,  he  pleaded  (sixthly),  that  the  plaintiff 
was  not  ready  and  willing  to  continue  in  the  defend- 
ant's service ;  and  (seventhly),  that,  after  the  making  of 
the  promise  in  the  second  count  mentioned,  and  after 
the  expiration  of  the  said  space  of  six  calendar  months, 
he,  the  defendant,  did  take  and  retain  the  plaintiff  in 
his  service  and  employment,  as  clerk,  as  in  that  count 
alleged ;  that,  whilst  the  plaintiff  was  in  such  service 
and  employ  of  the  defendant,  and  before  the  discharge 
of  the  plaintiff  from  the  service  and  employ  of  him,  the 
defendant,  as  in  the  second  count  mentioned,  to  wit, 
on  &C.,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  when  the  plaintiff  was  so  dis- 
charged  as  in  the  second  count  alleged,  the  plaintiff,  in 
the  course  of  his  said  service  and  employment  as  such 
derk  of  the  defendant,  wrongfully,  improperly,   and 
wilfully  made  divers  wrongful  and  improper  payments 
with  moneys  of  the  defendant,  and  the  plaintiff  then 
also  appropriated  to  his  own  use  divers  sums  of  money 
belonging  to  the  defendant,  amounting  to  a  large  sum, 
to  wit,  to  the  sum  of  1007.,  which  said  several  sums  of 
money  were  received  by  the  plaintiff  from  the  defendant 
for  and  on  account  of  the  defendant,  and  which  several 
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at  a  salary  of  60lj  —  and  the  second  being  that  stated 
in  the  second  count ;  that,  in  pursuance  of  that  agree- 
ment, on  the  28th  of  September^  1846,  he  proceeded 
to  Southampton,  where  he  hired  and  furnished  a  house, 
and  continued  to  conduct  the  defendant's  agency  busi- 
ness down  to  the  montli  of  Aufftisty  1847,  when  he  was 
dismissed,  as  hereinafter  mentioned  ;  that  his  duty  prin- 
cipally was,  the  clearing  of  the  baggage  of  steam-boat 
passengers,  the  payment  of  freight,  dock-dues,  porterage, 
and  the  like ;  that,  during  the  period  of  his  service,  he 
was  at  times  very  inadequately  supplied  by  the  defend- 
ant with  the  funds  necessary  to  conduct  that  description 
of  business;  and  that,  in  May,  1847,  there  was  a 
balance  of  51. 12s.  6d.  due  to  him  in  respect  of  salary 
for  the  half  year  ending  on  the  28th  of  March,  pre- 
ceding. 

Several  letters  which  had  passed  between  the  parties 
were  put  in :  of  these,  the  most  material  were  the  fol- 
lowing :  — 


(( 


June  5.184,7, 
plaintiff  to 
defendant. 


Southampton,  June  5.  1847. 
**Dcar  Sir,— I  regret  you  should  be  annoyed  at  my 
retaining  cash,  at  the  end  of  May,  due  to  me  for  salary 
in  March  last.  I  have  diflSculty  in  procuring  money 
from  you  to  meet  the  demands  of  the  business ;  and, 
with  larger  funds,  I  could  seek  for  more  agency.  I 
trust  you  will  endeavour  to  keep  me  better  supplied. 

"  Yours,  &c. 

"  Thomas  Smith.'' 

**  London,  June  7.  1847. 
Defendant's  ''Dear  Sir,  —  In  reply  to  your's  of  the  5th,  I  must 

re^\y,  June  7.   state  that  it  is  my  wish  that  all  transactions  shall  be 

conducted  without  misunderstanding  on  either  side.  I 
therefore  expect  you  to  apply  all  moneys  remitted  by 
me,  to  the  purposes  for  which  they  are  remitted. 

"  Yours,  &c 

"Henry  Thompson'' 
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Reply, 
August  7< 


August  S, 
plaintiff  to 
defendant. 


Reply, 
August  9> 


count,  for  balance  of  salary  due  to  me  on  the  24th  of 

July  last.     The  other  matters  shall  be  duly  attended 

to.     Yours,  &c. 

"  Thomas  Smith.'' 

^^  Londoriy  August  7.  1847. 
"  Sir,— I  am  much  surprised  at  the  receipt  of  your 
letter  this  morning,  finding  that  you  have  placed  30/. 
to  your  own  account,  out  of  the  100/.  sent  down  speci- 
fically ybr  business  purposes,  I  beg,  therefore,  you  will 
immediately  replace  it,  and  expend  it  as  originally 
ordered  by  me,  for  business  purposes^  and  shall  expect 
to  hear  that  such  is  the  case  by  Tuesday  morning. 

"Yours,  &c. 

^^  Henry  Thompson^ 

**  Southampton^  August  8.  1847. 

"Dear  Sir, — I  beg  to  state  that  I  consider  I  have 

complied  with  your  order  as  to  the  application  of  the 

100/.  sent  me  for  business  purposes;    particularly  as 

my  salary  has  been  due  some  time,  and  surely  must 

come  under  the  head  of  'business  purposes.'     With 

every  respect,  yours,  &c. 

"  Thomas  Smith."" 

"  London,  August  9. 1847. 
"  Sir,  —  As  you  have  not  complied  with  my  orders, 
I  have  not  any  further  occasion  for  your  services,  and 
will  send  some  person   down  to   take  charge  of  my 
office,  &c.,  immediately.     Yours,  &c. 

"  Henry  Thompson'' 

It  also  appeared,  that,  upon  the  plaintiff's  father-in- 
law  calling  on  the  defendant,  and  asking  him  why  he 
had  dismissed  the  plaintiff  from  his  employ,  he  assigned 
as  his  reason  the  misappropriation  of  the  30/.  towards 
payment  of  his  salary,  out  of  the  100/.  remitted  on  the 
5th  of  August,  expressly  for  business  purposes. 
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"  business  purposes : "  and  it  was  for  the  jury  to  say 
whether  the  plaintiff  was  not  justified  in  thinking  that 
he  was  obeying  that  direction  when  he  appropriated  a 
portion  of  it  in  discharge  of  salary.  [Wilder  C.  J.  It 
must  be  borne  in  mind  that  there  had  previously  been 
a  complaint  of  a  similar  appropriation.]  The  whole 
matter  was  before  the  jury.  [Maulcy  J.  Did  it  appear 
that  the  employer  had  sustained  any  injury  or  incon- 
venience from  the  plaintiff^s  mode  of  dealing  with  the 
money  ?  Was  anything  left  unpaid  in  consequence, 
that  was  pressing  ?]  There  was  no  evidence  that  there 
was.  The  matter  was  properly  submitted  to  the  jury  : 
and  there  is  no  pretence  for  quarelling  with  the  way 
in  which  they  have  dealt  with  it.  \^Cresswelly  J.  It 
was  for  the  jury  to  say  whether  or  not  there  was  a 
wilful  misappropriation  of  the  money ;  and  for  the 
judge  to  say  whether  such  a  misappropriation,  when 
proved,  would  justify  the  plaintiff's  discharge.] 


Murphy^  Scijt.,  tmA.  Pitt  Taylor^  in  support  of  the 
rule.  The  principle  of  law  which  governs  cases  of  this 
description,  is  well  laid  down  by  Parke^  B.,  in  Callo  v. 
Brouncker  (a),  where  that  learned  judge  ruled,  that,  to 
justify  a  master  in  dismissing  a  yearly  servant  before 
the  expiration  of  the  year,  there  must  be,  on  the  part 
of  the  servant,  either  moral  misconduct,  pecuniary  or 
otherwise,  wilful  disobedience,  or  habitual  neglect. 
That  doctrine  is  confirmed  by  Turner  v.  Mason,  (i) 
That  was  an  action  of  assumpsit  for  the  wrongful  dis- 
missal of  a  domestic  servant,  without  a  month's  notice, 
or  payment  of  a  month's  wages.  The  defendant  pleaded, 
that  the  plaintiff  requested  him  to  give  her  leave  to 
absent  herself  from  his  service  during  the  night,  that  he 
refused  such  leave,  and  forbade  her  from  so  absenting 
herself,   and  that,   against  his  will,  she  nevertheless 

(«)  4  C.  Si  P.  518.  (6)  14  M.  3^  W.  112. 
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Fearon  (a),  that  the  wilful  disobedience  of  any  lawful 
order  of  the  master  is  a  good  cause  of  discharge.    Here, 
the  plea  discloses  a  perfectly  lawful  order,  viz.  that  the 
plaintiff  should  not  absent  herself  from  the  aeryice 
during  a  night,  and  the  plaintiff's  disobedience  thereto. 
Then  the  question  is,  whether  the  replication  disdofies 
sufficient    ground   of  excuse    for    such   disobedience. 
Primd  fcLcie^  the  master  is  to  regulate  the  times  when 
his  servant  is  to  go  out  from  and  return  to  his  house. 
Even  if  the  replication  shewed  that  he  had  notice  of  the 
cause  of  her  request  to  absent  herself,  I  do  not  think  h 
would  be  sufficient  to  justify  her  in  disobedience  to  Us 
order:   there   is  not   any  imperative   obligation   on  a 
daughter  to  visit  her  mother  under  such  circumstances, 
although  it  may  be  unkind  and   uncharitable   not  to 
permit  her."     And  Alderson,  B.,  said :    ^*  The  plea  is  a 
good  answer  to  the  action,  because  it  shews  the  dis- 
charge of  the   plaintiff  to   have  been   for  wilAiI  dis* 
obedience  of  the  defendant's  order  to  stay  in  his  house 
all  night.     Then,  is  the  replication  a  good  answer  to 
the  plea  ?     It  is  informal,  because  it  does  not  shew  that 
the  mother  was  likely  to  die  that  night,  or  that  it  was 
necessary  to  go  that  night  to  see  her,  or  to  stay  all 
night.    But,  if  this  were  otherwise,  these  circumstances 
would  amount  only  to  a  mere  moral  duty,  and  do  not 
shew  any  legal  right.     We  are   to  decide  according 
to  the  legal  obligations  of  parties.     Where  is  the  de- 
cision founded  upon  mere  moral  obligation,  to  stop? 
What  degree  of  sickness,  what  nearness  of  relationship, 
is  to  be  sufficient  ?     It  is  the  safest  way,  therefore,  to 
adhere  to  the  legal  obligations  arising  out  of  the  con- 
tract between  the  parties."     Here,  the  learned  judge,  in 
effect,  told  the  jury  that  the  language  of  the  seventh  plea 
required  the  defendant  to  make  out  that  the  act  com* 


(a)  9  Ad.  Sc  E.  548.,  IP.SfD.  SgS. 
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,  plained  of,  was  an  act  of  moral  turpitude.  That  clearly 
was  wrong:  he  should  have  told  them,  in  accordance 
with  the  aathoriticB  above  cited,  that  the  mere  dis* 
obedience  of  a  lawful  order  was  a  justification  for  the 
diBmisBal,  [Matde,  J.  I  do  not  so  clearly  see  that 
the  judge  ought  to  have  done  as  suggested.  You 
idmit,  that,  to  justify  his .  dismissal,  it  was  necessary 
to  shew  that  the  plaintiff  intended  to  disobey  a  lawful 
eommand  of  his  master.]  The  learned  judge  should 
bave  told  the  jury,  that,  to  sustain  the  plea,  it  was  not 
necessary  that  the  conduct  of  the  plaintiff  should  have 
been  morally  wrong :  and  he  altogether  omitted  to  call 
the  attention  of  the  jury  to  that  part  of  the  plea  which 
charged  wilful  disobedience  of  orders.  What  did  the 
juiyanderstand  by  "  wrongful  and  improper?"  In  their 
minds,  it  could  refer  to  no  other  than  moral  delinquency. 
The  summing  up  mixes  up  two  matters  which  were  in 
their  nature  essentially  distinct,  —  the  one,  a  wrongful 
misappropriation  of  the  money, — the  other,  a  wilful 
disobedience  of  orders :  the  former,  being  a  moral  of- 
fence, amounting  to  embezzlement;  the  latter,  though 
equally  a  ground  for  dismissal,  scarcely  amounting  to  a 
breach  of  morality :  Spain  v.  Amoft.  It  was  the  duty  of 
the  judge  to  take  upon  himself  the  construction  of  the 
correspondence,  and  to  say  what  was  meant  and  under- 
stood by  the  parties  by  the  words  "  for  business  pur- 
poses." He  ought  not  to  have  left  that  to  the  jury.  The 
rule  upon  this  subject  is  thus  laid  down  by  Parke,  B., 
'ui  Neibon  v.  Harford  (a):  "The  construction  of  all 
written  instruments  belongs  to  the  court  alone,  whose 
duty  it  is  to  construe  all  such  instruments,  as  soon  as 
the  true  meaning  of  the  words  in  which  they  are 
couched,  and  the*  surrounding  circumstances,  if  any, 
have  been  ascertained  as  facts  by  the  jury :  and  it  is 
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courts  either  absolutely,  if  there  be  no  words  to  be 

Smith  construed  as  words  of  art,  or  phrases  used  in  commerce, 
Thompson*  ^^^  ^^  surrounding  circumstances  to  be  ascertained;  or 
conditionally,  when  those  words  or  circumstances  are 
necessarily  referred  to  them.  Unless  this  were  so, 
there  would  be  no  certainty  in  the  law ;  for,  a  miscon- 
struction by  the  court  is  the  proper  subject,  by  means 
of  a  bill  of  exceptions,  of  redress  in  a  court  of  error ; 
but  a  misconstruction  by  the  jury  cannot  be  set  right  at 
all  effectually/' 

It  was  further  contended  that  the  damages  were 
excessive,  and  that  the  verdict  was  not  warranted  by 
the  evidence. 

Wilde,  C.  J.  This  is  a  rule  by  which  the  de- 
fendant seeks  to  set  aside  the  verdict  found  for  the 
plaintiff,  and  to  have  a  new  trial,  —  first,  on  the  ground 
of  misdirection,  —  secondly,  that  the  verdict  was  agidnst 
the  evidence,  —  thirdly,  that  the  damages  were  exces- 
sive,  and  were  estimated  upon  an  erroneous  principle. 

1.  The  misdirection  is  charged  in  two  respects ;  first, 
that  the  learned  judge  improperly  left  to  the  jury  the 
construction  of  certain  letters,  whereas  he  ought  him- 
self to  have  interpreted  them,  and  told  the  jury  their 
effect ;  secondly,  that  he  presented  the  wrong  question 
to  the  jury  upon  the  issue  raised  on  the  seventh  plea. 
It  does  not  appear  to  me  that  the  present  case  is  at  all 
affected  by  the  authorities  which  have  been  referred  to. 
There  is  no  question  here  whether  a  servant  may  with 
impunity  disobey  the  lawful  orders  of  his  master  :  the 
question  is  simply  one  of  fact,  whether  the  plaintiff  did, 
in  the  terms  of  the  seventh  plea,  wilfully  disobey  his 
employer's  lawful  orders.  The  plea  in  substance  charges 
the  plaintiff  with  having,  in  disobedience  of  his  em- 
ployer's orders,  wrongfully  and  improperly  misappro- 
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priated  in  discharge  of  salary  alleged  to  be  due  to  him* 
fielG  moneys  which  had  been  specifically  remitted  to 
him  for  other  purposss.  In  the  course  of  the  cause,  it 
had  been  contended  on  the  part  of  the  plaintiff  that  the 
evidence  did  not  sustain  the  plea,  for  that  the  reason- 
able construction  of  the  plaintiff's  orders  warranted 
the  appropriation  of  the  money  that  was  made  by  the 
pkuntiff.  On  the  other  hand,  it  was  insisted,  for  the 
defendant,  that  the  directions  given  to  the  plaintiff  with 
regard  to  the  application  of  the  remittance,  were  so 
plain  and  distinct,  that  a  departure  from  them  must  of 
necessity  amount  to  wilful  disobedience.  Such  were 
the  views  presented  by  the  counsel  on  the  one  side  aud 
on  the  other ;  each  urging  that  which  he  conceived  best 
calculated  to  advance  the  interests  of  his  client.  Now, 
undoubtedly,  there  may  be  cases  where  it  is  the  duty 
of  the  judge  to  present  the  points  to  the  jury  under  an 
aspect  different  from  that  assumed  by  the  counsel :  but, 
ordinarily,  I  apprehend  he  does  right  in  putting  the 
case  as  the  parties  themselves  have  put  it.  Here,  the 
learned  judge  did  so.  He  told  the  jury  to  look  at  the 
letter  of  the  5th  of  August^  and  to  say  whether,  regard 
being  had  to  all  the  circumstances,  and  the  nature  of 
the  dealings  between  the  parties,  the  *' business  pur- 
poses "  to  which  the  plaintiff  was  directed  to  apply  the 
loo/.,  were  necessarily  such  as  to  exclude  the  salary 
due  to  the  plaintiff.  It  is  clear  that  the  letter  itself 
would  not  enable  any  one  to  determine  that.  Nobody 
would  doubt  that  such  an  expression  would  warrant  the 
application  of  the  money  to  the  payment  of  any  charge 
on  the  business.  In  ascertaining  the  net  profits  of  a 
business,  the  salary  of  a  clerk  necessarily  forms  an  item 
in  the  sum  deducted  as  expenses  of  the  business.  It  is 
the  defendant,  therefore,  who  in  this  case  requires  you 
to  look  dehors  the  letter,  for  the  purpose  of  ascertaining 
the  trae  meaning  of  his  directions :  he  insists,  that,  as 
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between  himself  and  the  plaintiff^  and  with  reference  to 
the  course  of  dealing  between  them,  the  words  "  for 
business  purposes  ^  have  a  more  limited  and  restricted 
meanings  and  were  meant  to  exclude  salary.  The  case 
is,  therefore,  taken  out  of  the  ordinary  rule,  that  the 
construction  of  written  documents  is  for  the  court,  and 
not  for  the  jury.  The  question  was,  what  was  the 
plaintiff  warranted  in  understanding  to  be  the  meaning 
of  that  letter :  and,  how  was  that  to  be  determined,  but 
by  looking  at  the  letter,  in  connection  with  all  the 
surrounding  circumstances  ?  The  learned  judge,  in 
effect,  left  it  to  the  jury  to  say  whether  the  construction 
put  upon  the  letter  by  the  plaintiff,  was  justified  by  its 
language ;  or  whether,  as  the  defendant  contended,  the 
language  was  so  plain  and  unambiguous  that  the  plain* 
tiff  must  be  taken  to  have  been  guilty  of  a  wilful  dis- 
obedience of  orders.  P  apprehend  that  was  the  proper 
question  to  leave  to  the  jury.  It  has  been  urged  that 
the  learned  judge  erred  in  leaving  it  to  the  jury  to  say, 
whether  the  application  of  the  funds  intrusted  to  the 
plaintiff  was  wrongful  and  improper,  in  such  a  way  as 
to  induce  the  jury  to  suppose,  that,  to  support  the  plea, 
there  must  of  necessity  be  some  moral  delinquency  In 
the  plaintiff.  I  do  not,  however,  so  understand  the 
direction.  Taking  the  whole  of  it  together,  and  con- 
struing it  in  a  fair  spirit,  coupled  with  the  arguments 
that  had  been  urged  by  counsel  before  the  jury,  they 
could  not  possibly  have  been  misled  by  it.  It  is  to  be 
observed  that  there  is  no  plea  alleging  simply  a  dis- 
obedience of  lawful  orders :  the  charge  is  of  a  wrongful 
and  improper  disobedience  of  orders :  the  question  left 
to  the  jury,  was,  whether  the  disobedience  was  wrong- 
ful, in  the  sense  of  being  intentional.  For  these 
reasons,  I  think  the  first  ground  of  the  motion  fails. 

2.  The  next  ground  is,  that  the  verdict  was  against 
evidence.     In  answer  to  this,  it  is  enough  to  say  that 
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there  was  evidence  on  both  sides,  that  the  whole  was 
fiurly  submitted  to  the  jury,  and  that  the  learned  judge 
does  not  report  to  us  that  he  was  dissatisfied  with  the 
Terdict;  and,  although  I  am  free  to  confess  that  I 
akould  have  come  to  a  different  conclusion  had  I  been 
upon  the  jury,  I  cannot  say  that  the  verdict  is  so 
eatirely  wrong  as  to  justify  me  in  saying  that  the 
matter  ought  to  undergo  another  investigation. 

3.  With  respect  to  the  amount  of  damages,  I  cannot 
discover  any  erroneous  computation  of  figures.  It 
vas  for  the  jury  to  say  what  amount  of  compensation 
the  plaintiff  was  entitled  to  for  the  defendant's  breach 
of  contract.  Upon  this  point  also  I  am  of  opinion  that 
the  defendant  has  failed  to  establish  any  ground  for 
making  the  rule  absolute. 
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Maule,  J.  I  also  think  this  rule  should  be  dis- 
charged. The  alleged  misdirection  is  two-fold.  In 
the  first  place,  it  is  said  that  the  judge  improperly  left 
to  the  jury  the  construction  of  a  written  document,  viz., 
a  letter  addressed  by  the  defendant  to  the  plaintiff,  his 
clerk,  whereby  he  directed  him  to  apply  a  sum  of  1007. 
remitted  to  him  therein  "for  business  purposes."  I 
agree,  that,  generally  speaking,  the  construction  of  a 
written  contract  is  for  the  court :  but,  when  it  is  shewn 
by  extrinsic  evidence,  that  the  terms  of  the  contract 
are  ambiguous,  evidence  is  admissible  to  explain  the 
ambiguity,  and  to  shew  what  the  parties  really  meant. 
That  is  one  of  Lord  BacorHs  maxims.  Where  there 
is  an  election  between  two  meanings,  it  is  properly  a 
question  for  the  jury.  So,  if  a  man  devise  land  to  his 
"  cousin  John^^  and  it  appears  that  he  has  two  cousins 
named  John,  extrinsic  evidence  is  admissible  to  shew  to 
which  of  them  he  meant  the  land  to  go.  If  the  letter 
of  the  5th  of  August  is  to  be  construed  by  what  ap- 
pears within  the  four  corners  of  it,  the  direction  to 
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apply  the  money  remitted  to  "business  purposes," 
clearly  would  not  exclude  the  application  of  a  portion 
of  it  to  the  payment  of  the  clerk's  salary.  But  I  agree 
that  it  was  competent  to  the  defendant  to  shew  by  ex- 
trinsic evidence,  what  orders  had  been  previously  given. 
I  think  the  defendant  was  quite  right  in  saying  that 
"business  purposes"  might  bear  a  restricted  sense, 
and  mean  business  purposes  exclusive  of  clerk's  salary. 
That  duplicity  of  sense  is  the  very  foundation  of  the 
defendant's  view  of  the  case.  The  ambiguity,  being 
introduced  by  extrinsic  evidence,  may  be  explained  by 
evidence.  The  letter  of  the  5th  of  August  was  in 
answer  to  two  very  pressing  applications  for  money, 
one  of  them  describing  the  purposes  for  which  it  was 
required, — amongst  others,  the  identical  sum  in  ques- 
tion, 30/.,  for  salary  due  to  the  plaintiff:  and  I  am 
very  far  from  saying  that  the  plaintiff  was  wrong  in 
concluding  that  he  might  fairly  apply  a  portion  of  the 
remittance  in  discharge  of  his  own  claim.  The  general 
replication  de  injurid,  puts  in  issue  each  of  the  several 
matters  that  are  materially  alleged  in  the  seventh  plea. 
The  only  material  matter  in  the  plea,  that  has  been 
relied  on  as  a  defence  to  the  action,  is,  that  the 
plaintiff,  in  the  course  of  his  service  and  employment 
as  such  clerk  of  the  defendant,  wrongfully,  improperly, 
and  wilfully  made  divers  wrongful  and  improper  pay- 
ments with  moneys  of  the  defendant,  and  then  also 
appropriated  to  his  own  use  divers  sums  of  money 
belonging  to  the  defendant,  amounting  to  a  large  sum, 
to  wit,  100/.,  wliich  said  several  sums  of  money  were 
received  by  the  plaintiff  from  the  defendant  for  and  on 
account  of  the  defendant,  and  which  several  sums  of 
money  the  defendant  then  ordered  the  plaintiff  to  use 
in  the  carrying  on  of  the  business  of  the  defendant,  but 
which  said  moneys  the  plaintiff  neglected  and  refused 
to  use  in  manner  and  for  the  purpose  above  mentioned, 
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and  wrongfully  and  improperly  misappropriated  in  dis- 
charge of  salary  or  wages  alleged  to  be  due  from  the 
defendant  to  him   the  plaintiff.     Suppose,   instead  of 
that  being  put  in  issue  by  de  iryuridy  the  allegation  had 
been  traversed  in  terms,  there  can  be  no  doubt  that  it 
would  have  been  the  duty  of  the  judge  to  leave  the 
usue  in  those  very  terms  to  the  jury.     It  was  neces- 
sary to  leave  it  to  the  jury  to  say  whether  the  conduct 
of  the  plaintiff  had  been  wrongful  and  improper ;  and 
it  was  necessary  also  to  explain  to  them  the  sense  in 
which  those  expressions  were  used:  and  I  think  the 
jury  might  most  correctly  and  properly  come  to  the 
conclusion  that  they  involved  a  charge  of  something 
more  than  mere  disobedience  of  orders.     On  the  part 
of  the  defendant,  it  had  been  insisted  the  plaintiff's 
appropriation  of  the  money  was  wrongful  and  improper, 
inaamuch  as  it  was  a  wilful  disobedience  of  the  injunc- 
tions given  to  him  by  the  letter.     The  plaintiff,  on  the 
other  hand,  contended  that  the  direction  in  the  letter 
was  not  such  that  he  was  bound  to  understand  it  in 
the  sense  insisted  on  by  the  defendant,  viz.  as  excluding 
the  application  of  any  portion  of  the  money  in  dis- 
charge of  his  own  salary.    The  wrong  and  impropriety, 
therefore,  were  left  to  the  jury  precisely  in  the  sense 
in  which  they  were  understood  by  the  parties :  and  it 
seems  to  me  that  the  proper  instruction  was  given  to 
them,  to  guide  them  to  a  proper  consideration  and  a 
right  conclusion  of  the  true  question  at  issue.     I  there- 
fore think  the  first  and  main  ground  upon  which  this 
rule  was  obtained,  is  answered. 

2.  As  to  the  verdict  being  against  evidence,  I  feel 
CYen  more  difficulty  than  the  lord  chief  justice  feels; 
for,  I  am  unable  to  see  that  the  conclusion  the  jury 
came  to  was  wrong. 

3.  I  also  think  there  is  no  ground  for  saying  that 
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the  damages  were  miscomputed.     It  must  be  borne  in 
mind  that  embezzlement  was  imputed  to  the  plaintiff. 

Cbesswell,  J.     I  also  am  of  opinion  that  the  rule 
in  this  case  should  be  discharged.     It  appears  to  me 
that  the  learned  judge  did  not>  as  it  is  suggested  he  did^ 
leave  to  the  jury  the  construction  of  the  letter  of  the 
5th  otAuffUMty  treating  it  as  a  written  instrument.  There 
was  a  latent  ambiguity  in  the  letter^  which  was  shewn 
by  extrinsic  evidence,  and  which  it  was  therefore  com- 
petent to  explain  by   evidence.     The  learned  judge 
appears  to  have  left  it  to  the  jury  to  say  what  was  the 
sense  in  which  the  parties  had  used  the  expression  ^'for 
business  purposes,"  in  that  letter, — pointing  their  atten- 
tion to  the  arguments  that  had  been  urged  on  the  one 
side  and  on  the  other.     The  defendant's  counsel  had 
insisted  that  the  plaintiff  was  bound  to  understand  the 
expression  as  excluding  the  application  of  any  portion 
of  the  remittance  to  the  payment  of  arrears  of  salary : 
the  plaintiff's  counsel,  on  the  other  hand,  insisted  that 
payment  of  salary  was  fairly  and  legitimately  a  business 
purpose.     My  brother  Murphy,  when  he  moved  for  the 
rule,  seems  to  have  understood  the  learned  judge  to 
have  told  the  jury,  that,  to  satisfy  the  words  "  wrong- 
ftilly,  improperly,  and  wilfully,"  it  was  necessary  that 
the  plaintiff  should  have  been  guilty  of  an  act  of  moral 
turpitude ;  whereas,  he  insisted,  the  dismissal  was  jus- 
tified, if  the  plaintiff  had  been  guilty  of  any  wilful  dis- 
obedience of  a  lawful  order.     Now,  the  word  "wilful" 
does  not  occur  in  that  part  of  the  seventh  plea ;  neither 
does  it  in  the  note  of  my  brother  Williams  of  the  way 
in  which  he  left  the  question :  and  I  have  looked  through 
the  short-hand  notes  of  the  summing  up,  and  I  do  not 
find  the  word  used  even  there.     The  plea  states  that 
the  plaintiff  refused  to  obey  an  order  of  the  defendant 
to  the  plaintiff  to  dispose  of  certain  moneys  given  by 


12  VICTORIA. 

him  to  the  plaintiff  for  and  on  account  of  the  business 
of  the  defendant,  but  which  moneys  the  plaintiff  wrong- 
folly  and  improperly  misappropriated  in  discharge  of  sa- 
lary allied  to  be  due  to  the  plaintiff.  The  substance 
of  the  issue  was,  whether  the  plaintiff  wilfully  disobeyed 
oiders  in  that  respect  The  words  must  be  taken  to 
liAYe  been  used  in  the  same  sense  in  the  summing  up 

)s  m  the   plea.     I  therefore  think  the  direction  was 

right 
Upon  the  other  points,  I  concur  with  the  lord  chief 

justice  and  my  brother  Maule. 
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V.  Williams,  J.,  concurred. 


Bule  discharged. 


Lloyd  v.  Habbis. 


June  11. 


TN  this  case  a  verdict  was  taken  for  the  plaintiff,  by  To  constitute 

consent,  damages  500/.,  subject  to  the  award  of  a  *  P^'pP^'^ 

barrister,  to  whom  were  referred  the  cause  and  all  mat-  award,  a  copy 

ters  in  difference  between  the  parties ;  and  the  order  con-  J^"^'  ^  *^^'' 

livered  to  the 
tained  a  direction  "  that  the  contract  of  purchase  between  party,  and  the 

the  parties  be  completed  forthwith,  and  the  purchase-  original  must, 

money  be  brought  into  court  to  abide  the  event  of  the  f.^  ^  ^  ^^^ 
,       ,  .  time,  be 

arbitration;"  the  costs  of  the  cause  to  abide  the  event  shewn  to  him. 
of  the  award,  and  the  costs  of  the    reference  to  be  in       Where  the 

the  arbitrator's  discretion.  personally  de- 

On  the  10th  of  June,  1848,  the  following  order  was  livered  to  the 

made  by  Coltman,  J. :   "  Upon  hearing  the  attorneys  S^gf^f "J^/ 

tober,  and  a 
demand  of  performance  made  on  the  23rd,  the  original  being  then  for  the  first 
time  shewn  :  —  Held,  tliat  this  was  not  such  a  service  as  to  form  the  foundation 
either  of  an  attachment  or  of  a  rule  under  tlie  1  &  2  Vict.  r.  110.  *.  1 8.  (a), 

(a)  As  to  rules  under  this  statute,  vide  poff,  74  (n). 
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or  agents  for  the  plaintiff,  and  the  defendant  in  person, 
and  by  consent,  I  do  order,  that,  notwithstanding  the 
terms  in  the  order  of  nisi  prius  of  the  29th  of  February^ 
1848,  that  the  contract  of  purchase  between  the  parties 
be  completed  forthwith,  and  the  purchase- money  be 
brought  into  court  to  abide  the  event  of  this  arbitration, 
the  arbitrator  shall  have  power  and  authority  to  direct 
what  shall  and  ought  to  be  done  by  either  party  as  to 
carrying  out  the  said  contract  of  purchase  of  leasehold 
property  at  Hayes^  referred  to  in  the  said  original  order, 
and  as  to  the  purchase-money  for  the  same  being  brought 
into  court,  either  wholly  or  in  part ;  and  the  arbitrator 
shall  have  power,  in  every  respect,  to  award  and  direct 
what  shall  be  done  between  the  parties,  relating  to  the 
matters  referred  to  him,  except  that  the  costs  of  the 
cause  shall  abide  the  event,  as  provided  for  in  the  said 
original  order." 

The  arbitrator  made  his  award  on  the  30th  of  &/?- 
tember^  1848.  After  reciting  the  order  of  nisi  prius, 
and  the  order  of  ColtmaUy  J.,  of  the  10th  of  June,  1848, 
the  award  proceeded  as  follows:  — "  And  whereas  a 
certain  other  action  was  commenced  on  the  8th  of  Ja^ 
nuary  now  last  past,  in  the  said  court  of  Common  Pleas, 
in  which  the  said  H.  G.  HaiTis  was  the  plaintiff,  and 
the  said  John  Lloyd  wns  the  defendant,  and  certain  issues 
were,  on  or  about  the  8th  of  February  now  last  past, 
joined  therein  between  the  said  parties:  And  whereas 
a  certain  agreement  was  entered  into  on  the  15  th  of 
October,  1847,  between  the  said  John  Lloyd  of  the  one 
part,  and  the  said  H.  G.  Harris  of  the  other  part,  in 
the  words  following,  that  is  to  say  —  *The  ssad  John 
Lloyd  agrees  to  purchase  at  the  price  to  be  fixed  as 
hereinafter  mentioned,  and  the  said  H.  G.  Harris  to  sell 
to  him  (subject  to  the  mortgage  of  700/.  now  charged 
thereon  in  favour  of  P.  C.  J.  Sinith),  all  those  two  lease- 
hold messuages  or  dwelling-houses,  situate  at  Hayes, 
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in  the  county  ot  Middlesex^  and  known  as  Alpha  Villas;  1849. 
and  also  that  piece  of  leasehold  meadow  land  adjoining  — — 
the  said  two  messuages,  containing  three  acres  and  three  Lloyd 
quarters,  or  thereabouts ;  and  it  is  agreed  that  the  said  Harris. 
premises  shall  be  forthwith  valued  by  a  competent 
surveyor,  to  be  fixed  upon  by  the  said  parties,  and  that 
his  valuation  shall  be  the  price  (subject  to  reduction 
by  the  amount  of  the  said  mortgage)  to  be  paid  and 
received  by  the  said  parties  respectively,  as  the  purchase- 
money  of  the  said  premises;  the  said  purchase  to  be 
completed  with  all  convenient  speed  after  such  valuation ; 
and  the  said  H.  G.  Harris  is  to  take,  in  ])art  payment 
of  the  said  purchase-money,  warrants  for  three  pipes  of 
port  wine,  and  for  seven  butts  of  sherry,  clear  of  all 
charges  (duty  excepted),  at  prices  to  be  respectively 
fixed  by  a  competent  wine-broker  to  be  selected  by  the 
said  parties ;  the  expense  of  both  the  said  valuations  to 
be  borne  by  the  said  pailies  equally,  and  the  expenses 
of  the  perfecting  of  Mr.  flarm's  title,  and  of  this  agree- 
ment, and  conveyance,  to  be  borne  by  the  said  parties 
in  the  following  proportions — two  thirds  to  be  paid  by 
the  said  John  Lloyd,  and  the  remaining  one  third  by 
the  said  H.  G.  Harris : '  And  whereas  the  said  premises 
were  valued  by  a  competent  surveyor,  in  pursuance  of 
the  said  agreement,  at  the  sum  of  1575/. :  And  whereas 
the  said  parties  have,  in  the  course  of  the  said  arbitra- 
tion before  me,  dispensed  with  the  stipulation  that  part 
of  the  said  purchase-money  should  consist  of  certain 
wine-warrants,  and  have  agreed,  in  consideration  thereof, 
that  the  value  of  the  said  premises  should  be  considered 
and  taken  to  be  1527/.,  instead  of  the  above-mentioned 
Bum  of  1575/. :  And  whereas  a  certain  other  agreement 
was  also  entered  into  on  the  said  15th  of  October,  1847, 
between  the  said  John  Lloyd,  of  the  one  part,  and  the 
said  H,  G.  Harris,  of  the  other  part,  by  which  agi'ee- 
nient,  &c  &c. :  And  whereas,  by  indenture  bearing  date 
VOL.  vui.  —  c.  B.  p 
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785/.  to  be 


the  27th  of  September^  1845,  a  term  of  twenty-one  years 
was  granted  by  one  Thomas  Pitts  to  the  said  H.  O. 
Harris^  in  certain  premises  situate  at  Chiswick,  in  the 
county  of  Middlesex ;  and  whereas  the  said  indenture 
was  deposited  by  the  said  H,  G.  Harris  with  the  said 
John  Lloydy  some  time  in  the  year  1847,  as  a  collateral 
security  for  a  certain  loan  of  money ;  and  whereas  the 
said  indenture  cannot  now  be  found,  and  it  is  uncer^ 
tain  whether  the  same  is  wholly  lost  or  not:  And 
whereas  there  are  certain  other  matters  in  difference 
between  the  said  parties,  which  were  brought  under 
my  consideration,  but  which  it  is  not  necessary  to 
particularise :  Now,  I,  the  said  arbitrator,  &c,  do  make 
and  publish  this  my  award  in  writing  of  and  con- 
cerning the  premises,  that  is  to  say,  I  do  award  and 
direct,  with  respect  to  the  first-mentioned  actiop,  in 
which  the  said  John  Lloyd  was  plaintiff,  and  the  said 
H.  G.  Harris  defendant,  that  the  verdict  entered  for 
the  plaintiff,  damages  500/.,  be  set  aside,  and  that, 
instead  thereof,  a  verdict  be  entered  for  the  plaintiff 
upon  the  issues  raised  by  the  first,  second,  thirds  fourth, 
sixth,  seventh,  tenth,  eleventh,  and  thirteenth  pleas, 
and  so  much  of  the  twelfth  plea  (non  assumpsit)  as 
is  pleaded  to  the  fourth  count  of  the  declaration  in 
the  said  cause,  and  for  the  defendant  on  the  issues 
raised  by  the  fifth,  eighth,  ninth,  and  fourteenth  pleas, 
and  so  much  of  the  twelfth  plea  as  is  pleaded  to  the 
fifth  and  sixth  counts  of  the  declaration :  With  respect 
to  the  action  secondly  above  mentioned,  in  which  the 
said  H.  G.  Harris  was  plaintiff,  and  the  said  John 
Lloyd  was  defendant,  I  do  find  and  award  for  the 
plaintiff  on  the  issues  raised  by  the  first  and  second 
pleas,  and  for  the  defendant  on  the  issue  raised  by  the 
third  plea ;  and  I  do  award  and  direct  that  each  party 
shall  bear  and  sustain  his  own  costs  of  and  concerning 
the  said  action :  With  respect  to  the  agreement  of  the 
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15!^/.  1 5s.  to 
be  paid  by 
Lloyd  to 
Harris  on 
the  titinl  of 
January, 

1849. 


CosU  of  the 
award  to  be 
^aidby  Lloyd, 


the  said  original  indenture,  in  which  case  he  is  to 
deliver  such  fresh  or  duplicate  indenture  to  the  said 
H.  G.  Harrisy  and  the  said  H.  G.  Harris  shall  receive 
the  same  in  substitution  for  the  one  now  supposed  to 
be  lost^  and,  on  so  receiving  such  fresh  or  duplicate  in- 
denture, the  said  H.  G.  Harris  shall  not  be  entitled  to 
receive  the  said  sum  of  360/.,  or  any  part  thereof;  and 
I  do  award  and  direct  that  all  expenses  whatsoever  in 
any  manner  relating  to  the  obtaining :  and  executing  of 
such  fresh  or  duplicate  indenture,  shall  be  borne  and 
defrayed  by  the  said  John  Lloyd  alone :  And,  with 
respect  to  the  said  second  agreement  of  the  15th  of 
October y  1847,  relating  to  the  cairying  on  of  the  wine 
trade,  and  with  respect  to  all  other  matters  in  dif- 
ference between  the  said  parties,  of  every  kind  soever, 
save  and  except  those  hereinbefore  specified,  I  do 
award  and  direct  that  the  said  John  Lloyd  shall  pay  to 
the  said  H  G.  Harris^  on  the  said  23rd  oi  January ^  1849, 
the  sum  of  152Z.  15^.:  And  I  do  award  and  direct, — save 
and  except  as  hereinbefore  awarded  and  directed, — that 
each  party  shall  bear  and  sustain  his  own  costs  of  the 
said  reference,  but  that  the  costs  of  this  my  award 
shall  be  wholly  borne  and  sustained  by  the  said  John 
Lloyd :  And  I  do  finally  award  and  direct,  that,  after 
payment  of  the  several  sums  hereinbefore  directed  to  be 
paid,  and  the  costs  aforesaid,  each  of  the  said  parties,  if 
required  so  to  do,  shall,  at  the  costs  and  charges  of  the 
other  of  them,  execute  to  the  other  of  them,  a  release 
of  the  matters  so  referred  to  me  as  aforesaid.  In  wit- 
ness," &c. 

Lloyd  was  personally  served  with  a  copy  of  the 
award  on  the  21st  of  October ^  1848,  the  original  not 
being  at  that  time  shewn  to  him ;  and,  on  the  23rd,  the 
785Z.,  and  77Z.  I65.  6rf.  the  costs  of  the  award,  were 
personally  demanded  of  him  by  Harris,  and  notice 
given  to  him  that  Harris  was  ready  to  execute  a  con- 
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when  the  two  last-mentioned  sums  were  demanded, 
there  was  no  due  service  of  the  award.]  At  the  time 
the  512/.  ISs.  was  demanded,  Lloyd  had  been  duly 
served  with  the  award  and  rule  of  court.  It  is  not 
necessary,  in  order  to  obtain  a  rule  under  this  statute, 
that  the  party  to  whom  the  money  is  directed  to  be 
piud,  should  be  strictly  in  a  position  to  move  for  an 
attachment.  [WUde^  C.  J.  It  certainly  seems  odd 
to  say  that  you  shall  have  all  the  difficulties  in  the 
way  of  obtaining  a  remedy  against  the  goods,  which 
you  had  when  the  remedy  was  sought  against  the  per- 
son of  the  debtor.] 

A  rule  nisi  having  been  granted  as  to  the  360/.  and 
152/.  15«.  only. 


Byles,  Serjt,  now  shewed  cause.  Since  the  case  of 
Jones  V.  Williams  (a),  no  doubt,  the  courts  will  make 
rules  for  the  payment  of  money  under  an  award,  to 
enable  the  party  to  avail  himself  of  the  18th  section  of 
the  1  &  2  Vict  c,  110.,  where  the  award  is  for  the 
payment  of  a  specific  sum  absolutely  and  uncondition- 
ally, and  the  party  has  been  duly  served  with  the 
award  and  rule  of  court.  But  the  statute  does  not  apply 
where,  as  here,  the  court  would  have  to  try  upon  affi- 
davit the  performance  or  non-performance  of  an  alter- 
native condition :  nor  is  there  any  authority  for  severing 
an  award  in  the  manner  here  proposed.  What  would 
be  the  party's  remedy  for  the  rest  ?  an  attachment  ?  or 
an  action  on  the  award?  To  entitle  himself  to  a  rule 
under  this  act,  it  has  repeatedly  been  held,  that  the 
party  to  whom  the  money  is  directed  to  be  paid,  must 
be  as  regular  in  all  respects  as  if  he  were  mo^ng  for 
an  attachment :  Nsale  y.  Postlethwaite  (A) ;  Abrahams  y. 


(a)  11  A(k  ^'E.  175.,  4  P.  (b)  1  Q.  B.  243.,   4  jP.  ^ 

D.  217.  D.fiiS. 
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Taunton  (a);  WiUon  v.  Foster  (b) ;  Hawkins  v.  Benton,  (c) 
The  party  called  upon  to  pay,  should  be  served  with  a 
0Dp7  of  the  award,  the  original  being  at  the  same  time 
shewn  to  him,  when  the  money  is  demanded  of  him: 
The  King  v.  The  Inhabitants  of  Alnwick  (d) ;  Pearson 
V.  Arehbold.  (e)  That  was  not  done  here.  [CAan- 
nett,  Serjt.  He  had  been  previously  served  with  a 
eop7  of  the  award.  Maule,  J.  That  is  like  serving  a 
man  with  a  copy  of  a  writ  on  one  day,  and  offering  to 
shew  him  the  ori^al  upon  a  subsequent  day.] 


1849. 

Llotd 
Harbib. 


Channelly  Serjt.,  in  support  of  his  rule.     The  doc*- 
trine  of  the  court  of  Queen's  Bench  in  Jones  v.  WiU 
Hams  has  since  been  followed  in  numerous  cases.     In 
Doe  V.  Amey{(j\  Lord  Abinger^  C.  B.,  says  (A):   "The 
rale  laid  down  by  Lord  Denman  in  Jones  v.  Williams 
is  a  sound  one ;  the  practice  in  this  respect  depends  on 
the  general  jurisdiction  of  the  court,  and  the  form  in 
which  the  court  shall  order   obedience,  must  depend 
npon  its  di^retion.      Formerly,  the  practice  was,  to 
order  the  party  to  perform  the  award :  in  that  case,  the 
snm  of  money  to  be  paid  was  not  mentioned  in  the 
rale,  and,  consequently,  according  to   the  decision  of 
the  court  of  Queen's  Bench,  in  which  I  entirely  con- 
cur, was  not  a  rule  or  order  upon  which  execution 
could  issue,  within  the  meaning  of  the  act;  but  the 
substance  is  the  same,  for,  if  the  court  could  order  a 
party  to  perform  an  award  which  directed  him  to  pay 
a  certain  sum,  it  could,  in  a  more  direct  way,  order  him 
to  pay  that  sum."     And  the  courts  have  repeatedly 
decided,  that  the  formalities  required  on  moving  for  an 


(a)  1  D.S^L.S^O. 
(6)  ^M.S^G.U9',^ Scott, 
^.  A  936*.,  ID.S^L.  496. 
(c)  ZD.S^L.  465. 
(rf)  SB.S^Ald,  184. 


(c)   UM.6iW.  108.  477. 
{g)  8  M.  6^  W.  565.,  1  DowU 
N,  S,  23. 
(h)  1  Dowl  X,  S,  US, 
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attachment  may,  under  some  circumstances,  be  dis- 
pensed with :  Richards  v.  Patterson  (a) ;  Jordan  v. 
Bermck  (Jb) ;  Doe  d.  Moody  v.  Squire  (c) ;  Hawkins  v. 
Benton,  (d)  In  J9otf  d.  Moody  v.  Squire,  Wightman,  J., 
says :  ^'  An  attachment  is  in  the  nature  of  a  penalty 
against  a  man  for  not  obeying  that  which  is,  in  effect, 
the  order  of  the  court :  this  rule,  however,  is  not  of  the 
same  character.  By  this  rule,  it  is  only  sought  to  give 
the  award  the  value  and  effect  of  a  judgment.  It  may 
be  that  an  attachment  will  in  future  be  unnecessary 
for  practical  purposes.  I  think  enough  is  done  in  ob- 
taining this  rule,  without  going  through  the  forms 
which  were  necessary  in  cases  of  attachment."  In 
Wilson  V.  Foster,  the  main  objection  was,  to  the  pro- 
posed mode  of  service  of  the  rule,  viz,  by  sticking  it  up 
in  the  office.  [^Cresswell,  J.  In  Bower,  in  re(e),  it 
was  held  that  personal  knowledge  of  an  award  and  rule 
of  court,  makes  the  party  liable  to  an  attachment  for 
not  performing  the  award,  although  he  has  not  been 
personally  served.]  In  Abrahams  v.  Taunton,  there 
was  no  evidence  that  the  award  had  come  to  the  party's 
knowledge.  \Maule,  J.  The  service  of  the  copy  and 
exhibiting  of  the  original,  must  be  contemporaneous.  A 
man  upon  whom  a  copy  is  served  is  not  bound  to  keep 
it  in  his  pocket  until  the  original  is  shewn  to  him.]  It 
is  enough  if  he  has  substantial  information  as  to  what 
is  required  of  him. 


Wilde,  C.  J.  It  is  highly  inexpedient  that  any 
uncertainty  should  exist  as  to  the  practice  upon  ap- 
plications of  this  sort :  at  the  same  time,  it  is  not  easy 
to  lay  down  any  general  rule.     Without,  therefore. 


(a)  8  3f.  «St  JT.  313.,  1  DowL 
JV.  S.  52. 

(6)  9  M.^W.  3.,  1  DowL 
N.  S.  271. 


(c)  2  Dowl.  N.  S.  327. 

(d)  2  Dowl.  *  L.  465. 
(c)  l-B.iJ^C.264. 
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aying  how  far  these  rules  are  to  be  considered  ana-        1849. 

logous  to  motions  for  attachment,  it  is  enough  to  say        

tkt  there  has  been  a  clear  and  recognised  niode  of  ser-  Liorn 
vice  of  an  award,  in  order  to  bring  the  party  into  con-  Harris. 
tempt  for  not  performing  it,  and  which  is  only  to  be 
departed  from  under  very  special  circumstances,  viz. 
by  personally  delivering  to  him  a  copy  of  the  award, 
and  at  the  same  time  shewing  him  the  original.  Here, 
a  copy  was  served  at  the  time  when  a  demand  was 
made  in  respect  of  a  subject-matter  totally  different  from 
that  to  which  this  rules  relates.  It  seems  to  me  that 
the  award  has  not  been  well  served,  and  that  there  is 
an  entire  absence  of  circumstances  which  might  dis- 
pense with  regular  service.  The  rule,  therefore,  cannot 
be  made  absolute. 

CoLTMAN,  J.  I  am  of  the  same  opinion.  It  is 
essential  that  there  should  be  an  intelligible  and  well- 
understood  rule  upon  this  subject :  and  there  undoubt- 
edlj  is  a  well-established  rule ;  and  that  is,  that,  in  the 
absence  of  special  circumstances  to  dispense  with  it, 
there  must  be  a  personal  service  of  the  award,  by  deli- 
Tering  a  copy  and  shewing  the  original  at  the  same 
time.  That  course  has  not  been  adopted  here,  and 
there  are  no  special  circumstances  to  justify  a  depar- 
ture from  it. 

Maule,  J.  This  is  an  application  for  a  rule  of 
court,  in  order  to  enforce  the  summary  remedy  given  by 
the  statute  1  &  2  Vict  c.  110.  s,  18.,  which  enacts, 
^ongst  other  things,  that  all  rules  of  courts  of  common 
law,  whereby  any  sum  of  money,  or  any  costs,  charges, 
or  expenses,  shall  be  payable  to  any  person,  shall  have 
the  effect  of  judgments  in  the  superior  courts  of  common 
law,  and  the  persons  to  whom  any  such  moneys,  or 
costs,  charges,  or  expenses  shall  be  payable,  shall  be 
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1849.        deemed  judgment-creditors  within  the  meaning  of  the 
■  act;    and   all   remedies  thereby  given  to  judgment- 

^^^ ''  creditors  are-  in  like  manner  given  to  persons  to  whom 
Harris.  ^^7  moneys,  or  costs,  charges,  or  expenses  are  by  such 
orders  or  rules  respectively  directed  to  be  paid.  This 
practice  was  first  introduced  by  a  dictum  of  the  court 
of  Queen  Bench  in  the  case  of  Janes  v.  Williams ;  and 
it  has  since  been  adopted  by  all  the  courts,  and  may 
now  be  considered  as  established,  (a)  I  think,  how- 
ever, that  this  summary  remedy,  —  or,  rather,  the  pro- 
ceeding that  leads  to  it,  —  ought  not  to  be  granted, 
unless  the  party  against  whom  the  application  is  made, 
has  knowingly  refused  to  do  something  which  he  was 
bound  by  a  rule  of  court  to  do.  The  present  rule  calls 
upon  Mr.  Lloyd  to  pay  512/.  15^.,  which  it  is  said  he 
has  been  directed  by  an  award  to  pay.  Now,  I  think 
that  both  principle  and  justice  require  that  a  man 
should  not  be  subjected  to  an  order  of  this  sort,  imless 
it  is  made  to  appear  that  he  has  wilfully  refused  to  do 
what  the  award  requires  of  him,  with  full  knowledge, 
or  means  of  knowledge,  of  his  liability  to  do  it :  he 
cannot  be  said  to  have  wilfully  refused  to  perform  the 
award,  unless  he  has  had  due  notice  of  the  award  and 
of  the  rule  of  court,  and  has  been  properly  called  upon 
to  perform  it.  There  is  but  one  known  and  established 
mode  of  giving  notice  of  the  award.  If  this  were  res 
integray  I  should  say  the  good  sense  of  the  thing  requires 
that  the  party  should  be  furnished  with  a  copy,  and  at 


(a)  Further  consideration, 
howeyer,  has  at  length  inclined 
this  court  to  take  a  more  strict, 
and  probably  more  correct, 
view  of  the  statute,  and  to 
throw  some  doubt  upon  this 
<* established  practice:"  for,  in 
a  recent  case  of  Cresmck  v. 
Harrison,   M,  T.  1 85a  {Now 


22.),  they  construed  the  statute 
as  merely  intending  to  give  a 
new  and  additional  force  to 
such  rules  and  orders  as  the 
courts  were  already  in  the  habit 
of  granting,  but  not  to  au- 
thorise them  to  make  rules 
which  they  never  thought  of 
making  before. 
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the  same  time  be  shewn  the  original.  And  that  is  the 
practioe  in  all  cases.  In  The  King  v.  The  Inhabitants 
of  Alnwick^  where  the  question  was,  whether  an  order  of 
lemoval  of  a  pauper  had  been  well  served,  Abbott^  C.  J.» 
says:  ''  The  service,  in  order  to  be  valid,  must  be  either 
by  delivery  of  the  order  itself,  or  by  leaving  a  copy  of 
the  order,  and  at  the  same  time  producing  the  original" 
In  order  to  constitute  a  proper  demand  of  a  sum  of 
money  under  an  award,  the  party  should  be  personally 
served  with  a  copy,  and  should  have  an  opportunity  of 
satisfying  himself  at  the  time  that  it  is  a  true  copy,  by 
comparing  it  with  the  originaL  Here,  the  copy  was 
delivered  on  the  21st  of  October^  no  offer  being  then 
made  to  shew  the  original ;  two  days  afterwards,  when 
the  money  was  demanded,  the  original  was  for  the  first 
time  produced.  That  clearly  is  not  a  good  service: 
and  this  is  not  a  mere  technical  rule,  but  one  that  is 
essential  to  the  due  administration  of  justice.  I  tlunk 
the  party  has  not  had  that  sort  of  notice  which  is  es- 
sential to  found  a  summary  proceeding  of  this  nature ; 
and  therefore  I  agree  with  the  lord  chief  justice  that 
this  rule  should  be  discharged. 


1849. 
Lloyd 

V, 

Harris. 


The  rest  of  the  court  concurring, 


Rule  discharged,  with  costs. 
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June  4. 

A  defendant, 
who  after 
issue  joined 
obtained  his 
discharge 
under  the 
insolvent 
debtors  acts, 
5 


Dunn  v.  Loftus. 


A  SSUMPSIT  by  the  indorsee,  against  the  drdwcr 
and  maker  respectively,  of  a  bill  of  exchange  for 


250/.,  and  a  promissory  note  for  300/. 

The  writ  of  summons  was  issued  on  the  14th  of 

May^  1847.     The  declaration   v/as   delivered   on   the 

5th  of  June  in  the  same  year.     The  defendant  having 

nfi       d7^  pleaded  several  pleas,  issue  was  joined  on  the  10th  of 

8  Vict,  c.  96.,  June,  1848,  and  notice  of  trial  was  given  for  the  sit- 

was  allowed  to  tings  after   Trinity  term  in  that  year,  but  was  after- 
plead  such  .  .    . 

discharge />iii*  wards  countermanded. 

On  the  14th  of  Decembery  1848,  the  defendant  filed 
a  petition  for  relief  under  the  insolvent  debtors  acts, 
5!i^  Vict.  c.  116.  and  7  &  8  Vict  c.  96.,  the  plaintiff's 
claim  being  inserted  in  his  schedule  as  disputed. 

On  the  9th  of  March,  1849,  the  defendant  was  ad- 
judged entitled  to  his  discharge.  The  claim  of  the 
plaintiff  was  on  that  occasion  investigated  before  the 
commissioner,  who  decided  that  it  was  unfounded,  the 
securities  having  been  satisfied  in  1844. 

Under  these  circumstances,  the  defendant,  under  an 
impression  that  the  plaintiff  would  not  further  proceed 
thatUieomis-  ^^^^  ^'^®  action  (a),  omitted  to  plead  his  discharge  puis 
sion  to  plead     darrein  continuance  within  the  time  prescribed  by  the 

within  the        ^^  ^f  court.     The  plaintiff,  however,  having,  on  the 
prescribed 

time,  had  not 
arisen  from 

any  culpable  («)  There  were  contradictory      conversations  between  the  ma- 

conduct  on  his  statements  in  the  affidavits,  as      naging  clerks  of  the  respective 
part,  and  had    to    the   purport  and  effect   of     attorneys, 
occasioned  no 
disadvantage 
to  the  plain- 
tiff: but  {Maule,  J.,  dissentientc,)  the  court  alio  ^red  the  plaintiff  the  costs  of  op- 
posing the  rule  for  that  purpose. 


darrein  con^ 
tinuance, 
without  an 
affidavit, 
(under  reg, 
gen*  Hilary 
terra,  4  W, 
4.,)  that  the 
matter  of  the 
plea  arose 
within  eight 
days  next 
before  the 
pleading 
thereof, — it 
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10th  of  May  last^  given  a  fresh  notice  of  trial  for  the 
first  sitting  in  the  present  term,  a  summons  was  taken 
oat  before  CoUmaUy  J.,  at  chambers,  on  the  ISth,  for 
leave  to  plead  the  discharge  puis  darrein  continuance^ 
without  an  affidavit  that  the  matter  of  the  plea  arose 
within  eight  days  next  before  the  pleading  thereof,  {a) 
The  learned  judge  at  the  hearing,  on  the  2l8t,  declined 
to  make  the  order.  The  defendant,  on  the  22nd  of 
May^  made  the  cause  a  special  jury  cause,  and,  on 
the  23rd, 


1849. 


Dunn 

V, 
LOFTUS. 


G.  S.  Evans  obtained  a  rule  nisi  in  the  terms  of  the 
summons.  He  cited  Kibblewhitey,  Reynolds  {b\  where 
the  court  permitted  one  of  two  defendants  to  plead  his 
bankruptcy  and  certificate  puis  darrein  continuance^ 
without  the  affidavit  required  by  the  rule  of  court,  —  it 
appearing  that  the  defendants  had  had  reason  to  believe 
that  the  action  would  not  be  proceeded  with  ;  and  this, 
although  it  did  not  appear  whether  or  not  the  demand 
in  respect  of  which  the  action  was  brought,  was  provable 
iinder  the^o/. 

Peacock  now  shewed  cause.  In  Sharp  v.  UAU 
mine{c\  it  was  held,  that,  if  a  defendant  is  guilty  of 
unreasonable  delay  in  availing  himself  of  his  certificate, 
in  an  action  for  a  debt  barred  by  the  certificate,  the 


(o)  Under  the  rule  of  Hilary 
tma,  4  JT.  4.  L  2,,  which  pro- 
vides, ''that,  in  all  cases  in 
which  a  plea  jmis  darrein  cou' 
tinuanee  is  now  by  law  plead- 
able in  banc,  or  at  nisi  prius, 
the  tame  defence  may  he 
pleaded,  with  an  allegation 
thtt  the  matter  arose  after  the 
Ittt  pleading,  or  the  issuing  of 
the  jury  process,  as  the  case 
^]  be:    provided  also,  that 


no  such  plea  shall  he  allowed, 
unless  accompanied  hy  an  affi- 
davit that  the  matter  thereof 
arose  within  eight  days  next 
hefore  the  pleading  of  such 
plea,  or  unless  the  court  or  a 
judge  shall  otherwise  order," 
See  Powell  v.  Duncan,  5  Dowl, 
P.  C.  550. 

(6)  7  Scott,  232. 

(t)  8  JDowl.  P.  a  664. 
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1849.        court  will  not  relieve  him.     There,  an  action  on  an 

annuity  deed  was  commenced  against  the  defendant  in 

^^  May^  1839.     Ajiat  issued  against  him  in  Jime  in  that 

LopTus.  year,  and  he  obtained  his  certificate  in  December.  In 
July,  he  pleaded  non  est  factum.  In  .Tantfar^  following,  he 
applied  to  a  judge  to  be  allowed  to  plead  his  certificate 
puis  dan'ein  continuance,  and  was  refused.  In  March, 
he  made  another  unsuccessful  application  at  chambers. 
The  plaintiff  obtained  a  yerdict  at  the  next  aRsiaes, 
and  afterwards  signed  judgment.  The  defendant  ap- 
plied to  the  court  to  stay  proceedings,  pursuant  to  the 
6  G.  4.  <r.  16.  «.  121.,  and  the  application  was  refused. 
Coleridye,  J.,  there  says :  '^  When  the  statute  says  that 
the  bankrupt  shall  be  discharged,  it  must  mean  dis- 
charged according  to  some  regular  course  known  in  the 
practice  of  the  courts ;  the  court  in  which  the  applica- 
tion is  made,  is  to  intervene,  and  the  party  seeking  to 
have  the  benefit  of  the  provision,  must  take  the  neces- 
sary steps  at  the  proper  time.  If  this  be  not  held  to, 
the  consequence  might  be,  that  a  bankrupt,  obtaining 
his  certificate  before  any  plea  pleaded,  might  first  plead 
only  to  the  merits,  and,  failing  in  this,  might,  at  any 
later  stage  apply  for  the  summary  interference  of  the 
court.  This  point  was  not  made  in  either  of  the  cases 
cited  above  (a);  nor  is  it  clear,  according  to  the  facts 
stated,  that  it  could  have  been  in  either :  but  all  legal 
analogy  shews  that  such  a  course  could  not  be  allowed. 
This  view  of  the  case  proves  what  at  first  sight  did  not 
appear — the  correctness  of  the  answer  of  the  lord  chief 
justice  at  chambers,  that  this,  in  truth,  was  substan- 
tially the  same  application  which  was  made  to  my 
brother  Patteson :  though  varied  in  phrase,  it  is  really 
an  attempt  to  get  over  the  consequences  of  the  de- 


(a)  Daeis  v.  Shapky,  1  B.  ^  Ad.  54.,  and  iiadler  v.  Cleaver, 
IBingh.  769.,  5M.^  P.  706. 
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fendant's  own  laches,  and  to  have  the  benefit  of  the 
statute  at  a  later  stage^  and  in  a  summary  manner, 
wluch  in  an  earlier  stage  the  defendant  might  have  had 
bj  a  regular  plea,  to  be  tried  as  to  the  facts  before  a 
yarj.     I  think,  upon  this  ground,  the  rule  ought  to  be 
discharged*"   Here,  the  defendant's  conduct  throughout 
has  been  so  vexatious  that  he  is  not  entitled  to  ask  any 
indulgence  at  the  hands  of  the  court  (a)     The  plaintiff 
has  no  claim  under  the  insolvency,  her  claim  having 
been  disallowed  by  the  commissioner,  whose  decision 
she  has  no  means  of  reviewing.     \^fVilde,  C.  J.    Is  the 
adjudication  a  bar  to  the  action  ?]     If  pleaded,  it  un- 
doubtedly is.     If  the  defendant's  case  is  a  true  one,  he 
has  a  good  defence  to  the  action,  independently  of  the 
fscharge  under  the  insolvent  debtors  acts;     and  no 
injustice  will  be  done  by  discharging  this  rule. 


1849. 

DuNIf 

V, 
LOFTUS. 


Evans,  in  support  of  his  rule,  relied  on  Kibblewhite  v. 
RiynMs. 

Wilde,  C.  J.  The  ground  of  this  application  is, 
that  it  was  thought  unnecessary  to  plead  the  plea  now 
sought  to  be  put  upon  the  record,  at  the  time  required 
by  the  rule  of  court,  the  defendant's  attorneys  conceiv- 
ing that  the  plaintiff  would  not,  under  the  circumstances, 
further  proceed  with  the  action,  seeing  that  the  defend- 
ant's discharge  under  the  acts  for  the  relief  of  insolvent 
debtors,  was  a  complete  bar.  No  suggestion  is  even 
now  offered  to  the  court  that  such  discharge  would  not 
cooperate.  The  only  doubt  on  my  mind  has  been 
whether  the  case    of  Sharp   v.  D*Almaine  is  an  au- 


la) The  affidavits  in  oppo- 
ntion  to  the  rule  shewed  that 
thepUiniifF  had  been  put  to 
coDsiderable  expense  in  getting 
^  of  an  injunction   to   stay 


proceedings  in  the  action^  — 
defendant's  bill  having  been 
dismissed  with  costs^  which 
costs  had  never  been  paid  by 
him. 
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ihority  to  shew  that  the  court  will  in  such  a  case 
confine  its  attention  to  the  strict  rights  of  the  parties, 
or  whether  it  is  proper  to  consider  In  each  case 
whether  the  conduct  of  the  defendant  has  been  such 
as  to  deprive  him  of  what  is  in  one  sense  an  indulgence. 
I  have  looked  attentively  at  the  case;  and  I  must 
confess  that  it  does  not  appear  to  me  to  be  an  authority 
at  all.  My  brother  Pattesan  at  first  refused  the  applica- 
tion at  chambers ;  and,  when  the  parties  afterwards  went 
before  chief  justice  Tindal,  he  treated  it  as  an  appeal 
from  a  single  judge  to  a  single  judge,  and  on  that 
ground  declined  to  interfere :  but  he  added  an  expres- 
sion of  opinion  that  the  conduct  of  the  defendant  bad 
been  vexatious  towards  the  plaintiff.  Now,  I  cannot 
treat  that  as  an  authority,  that,  if  the  conduct  of  the 
defendant  had  been  vexatious,  that  would  have  been 
ground  enough  for  refusing  to  allow  him  to  avail  him- 
self of  the  proposed  defence.  If  the  party  comes  to  the 
court  and  shews  that  his  omission  to  plead  within  the 
proper  time  was  not  the  result  of  any  culpable  conduct 
on  his  part,  and  has  occasioned  no  disadvantage  to  the 
plaintiff,  I  apprehend  he  is  entitled  to  be  let  in.  It 
seems  to  me  that  the  defendant  in  this  case  had  reason- 
able cause  for  not  pleading  his  discharge  within  the 
time  prescribed  by  the  rule  of  court.  It  would  have 
been  useless  for  the  plaintiff  to  go  on  with  the  action, 
seeing  that  there  was  a  complete  answer.  For  these 
reasons,  I  think  sufficient  cause  has  not  been  shewn 
against  this  rule,  and  consequently  that  it  must  be 
made  absolute. 


The  rest  of  the  court  concurred. 


Peacochy  for  the  plaintiff,  submitted,  that,  under  the 
circumstances,  the  rule  ought  only  to  be  made  absolute 
upon  payment  of  costs. 
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Wilde,  C.  J.     I  am  inclined  to  think  it  reasonable 
that  the  rule  should  be  made  absolute  onlj  upon  the 
terais  of  the  defendant  paying  the  costs.     The  party 
has  a  certain  time  within  which  to  plead,  as  of  right 
It  is  discretionary  with  the  court  to  allow  him  to  plead 
after  that  time,  upon  proper  grounds  being  laid  for  it. 
Bat  the  plaintiff  has  a  right  to  come  and  contest  the 
defendant's  reasons  for  not  pleading  according  to  the 
strict  course  and  practice  of  the  court,  and  to  take  the 
opmion  of  the  court  thereon.     Here,  the  parties  dif- 
fered as  to  whether  or  not  certain  conversations  took 
pbce  between  the  managing  clerks  of  the  respective 
attorneys,  and  as  to  what  would  be  the  effect  of  ^ch 
conversations,  with  reference  to  the  sufficiency  of  the 
defendant's  excuse.    Besides,  the  plaintiff  might  assume, 
from  the  dictum  of  Tindal,  C.  J.,  in  the  case  referred 
to,  that  it  was  competent  to  her  to  be  heard  upon  that 
sabject     I  think  she  had  a  right  to  be  heard :  and  I 
know  of  no  case  in  which,  a  certain  time  being  limited 
for  an  act  to  be  done,  and  the  court  having  a  discretion 
as  to  allowing  it  to  be  done  afterwards,  the  party  com- 
ing to  oppose  the  grant  of  such   indulgence    is  not 
allowed  his  costs.     I  therefore  think  this  rule  should 
be  made  absolute,  but  up  on  payment  of  costs. 


1849. 
Dunn 

V. 

LoFTcrs. 


CoLTHAN,  J.  I  also  think  the  defendant  must  pay 
the  peaalty  of  his  omission  to  avail  himself  at  the  pro- 
per time  of  the  defence  he  now  proposes  to  place  upon 
tho  record.  The  party  who  has  by  his  neglect  caused 
the  waste  of  money,  should  be  made  to  bear  the  loss. 


Maule,  J.  I  agree  that  the  person  who  has  caused 
the  waste  of  money,  should  bear  the  loss  of  it.  But  in 
thu  case  I  think  it  is  the  plaintiff,  and  not  the  defend- 
ant, who  ha3  occasioned  unnecessary  and  useless  ex- 
P3n^3.    The  plaintiff's  claim  has  already  been  inquired 

VOU  VIII.  — c.  B.  G 
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into  before  a  competent  tribunal,  and  has  been  nega- 
tived. The  defendant,  therefore,  had  a  right  to  antici- 
pate, and  did  anticipate,  that  the  plaintiff  would  not 
fiirther  proceed  with  the  action.  A  Inan  may  very  reason- 
ably presume  that  another  will  do  that  which  it  is  his 
interest  as  well  as  his  duty  to  do.  I  therefore  think  it 
was  a  perfectly  correct  course  for  the  defendant  to  ab- 
stain from  incurring  the  expense  of  pleading  his  dis- 
charge puis  darrein  continuance,  within  the  eight  days 
required  by  the  rule  of  court.  The  decision,  however, 
to  which  the  court  is  now  about  to  come,  will  make  it 
necessary  for  a  prudent  man  in  all  such  cases  to  incur 
that  expense.  It  is  said  to  be  an  invariable  rule,  that, 
if  a  time  is  limited  for  taking  a  step,  and  the  court  in 
its  discretion  sees  fit  to  permit  it  to  be  taken  at  a  later 
period,  the  indulgence  is  only  granted  on  payment  of 
costs  by  the  party  applying  for  it.  But  I  am  not  aware 
of  the  existence  of  any  such  general  rule :  and,  if  there 
be  any  such,  I  cannot  think  this  case  falls  within  it. 
Continuances  being  abolished,  or  nearly  so,  it  became 
necessary  to  provide  for  pleading  puis  darrein  canti" 
nuance.  The  rule  of  court  requires  that  such  a  plea 
shall  be  accompanied  by  an  affidavit  that  the  matter 
thereof  arose  within  eight  days  next  before  the  pleading 
of  such  plea,  unless  the  court  or  a  judge  sliall  other- 
wise order.  That  does  not  give  the  court  or  the  judge 
any  original  power  to  allow  the  plea :  but,  if  an  order 
of  the  court  or  of  a  judge  is  obtained  for  the  purpose, 
it  is  not  the  allowance  of  a  favour,  but  a  matter  of 
right.  It  seems  to  me,  that,  where  the  matter  to  be 
pleaded  affords  an  unquestionable  answer  to  tlie  action, 
it  is  the  defendant's  duty  to  obtain  an  order  for  the  plea 
only  if  he  finds  the  plaintiff  is  going  on.  And  in  tliis 
he  is  not  asking  any  thing  in  the  nature  of  a  favour  or 
indulgence ;  he  places  himself  in  the  situation  of  a 
pei*son  seeking  to  enforce  a  right,  —  to  avail  himself  of 
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a  perfectly  legal  defence,  to  which  he  is  driven  by  the 
conduct  of  the  opposite  party.  I  tliink  the  defendant 
here  was  quite  in  time,  and  that,  if  the  plaintiff  chose 
to  C(nne  and  oppose  an  undeniable  right,  she  ought  not 
to  call  upon  the  defendant  to  pay  her  costs.  I  think 
the  costs  of  this  rule  should,  like  the  costs  of  an  order 
for  time  to  plead,  and  the  like,  be  costs  in  the  cause. 

Cresswell,  J.  I  think  this  is,  in  substance,  an 
application  to  the  indulgence  of  the  court,  to  relieve 
the  defendant  from  the  consequence  of  his  omission  to 
]dead  in  proper  time,  and  therefore  that  the  defendant 
should  pay  the  costs. 

Bule  absolute,  on  payment  of  costs. 
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The  master,  in  taxing  the  plaintiff^s  costs,  upon  the 
rule,  allowed  only  the  costs  of  opposing  the  motion. 

Peacock  moved  for  a  rule  to  shew  cause  why  the 
master  should  not  review  the  taxation.  It  appeared, 
4at,  after  Coltman^  J.,  had  refused  to  make  any  order 
npoD  the  summons  of  the  18th  of  3fay  last,  the  plain- 
tiff's attorney  prepared  and  delivered  briefs  on  the 
issues  as  they  then  stood.  It  was  therefore  submitted, 
that,  inasmuch  as,  in  consequence  of  the  new  plea  al- 
lowed to  be  pleaded,  the  briefs  would  require  to  be 
altered,  the  costs  of  preparing  those  briefs  should  have 
been  allowed  as  part  of  the  costs  of  and  occasioned  by 
the  rule.  \_Mauley  J.  The  plea  is  a  plea  in  discharge. 
Does  the  plaintiff  mean  to  go  to  trial  ?]  Yes.  [iJfawfe,  J., 
Then,  I  do  not  think  the  costs  now  asked  for  should 
be  given.] 


June  11. 


Per 


ciinatn^ 


Rule  refused. 
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Carpenter  and  Another  v.  Hall. 


June  2. 


Obtaining        'T^HE  declaration  ia  this  cause  was  delivered 

(withourany  ^^^  ^^  -^^«y>  with  a  rule  to  plead  intituled 

order  or  con-   pmter  v.  HallJ*     On  the  14th,  — the  day  on  wh 

aent-sum-        J.^Jg  ^^  plead,  if  correct,   would  have   expired, 
raons),  18  a*^,  ..  r^ 

-waiver  of  any  defendant  obtained  from  the  plaintiff's  attomc 

irregularity       days'  further  time  to  plead;  and,  on  the  17th,  i 
plead.  having  been  delivered,  judgment  was  signed,  a 

ecution  issued,  and  a  levy  under  it  made  on  th 

On  the  23rd, 

« 

Parry  obtained  a  rule  nisi  to  set  aside  the  jud 
and  all  subsequent  proceedings,  for  irregularity, 
affidavit  upon  which  the  rule  was  obtained,  state 
the  declaration  was  filed  on  the  9th  of  Mayy  184 
that  judgment  was  signed  on  the  17th,  as  for  t 
a  plea ;  that  there  had  been  no  rule  to  plead  gi 
the  cause,  nor  had  there  been  any  order  for  ti 
other  proceeding  in  the  cause  which  would  renc 
giving  a  rule  to  plead  unnecessary;  but  that, 
searching  the  files  of  the  court,  the  deponent 
that,  on  the  said  9th  of  ikfoy,  a  rule  to  plead  was 
by  the  plaintiff's  attorney  in  a  cause  of  *^  Cat 
y.Hall;^  and  that  the  defendant  had  a  good  d 
to  the  action  upon  the  merits.  The  case  of  IVt 
Beresford{a)  was  cited. 

Bylesy  Serjt.,  now  shewed  cause.  There  has 
no  irregularity:  and,  if  there  has  been,  it  has 
waived  by  the  act  of  the  defendant  in  obtain 

(a)  4  Doujl.  P.  C.  361. 
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consent  to  further  time  to  pleads  and  by  the  delay  in 

eoming  to  the  court.     The  irregularity  complained  of 

is,  that  judgment  was  signed  without  a  rule  to  pleads— 

the  entry  in  the  rule  book  being  "  Carpenter  v.  Hall^ 

instead  of  "  Carpenter  and  Another  \.  SalV^  In  Christie 

T.  Walker  {a),  where  the  plaintiff  had  signed  judgment 

u  for  want  of  a  plea,  because  the  rule  to  plead  several 

matjtera  was  erroneously  intituled  "  Christie  v.  Walker  y* 

iiatead:  of  **  Christie  v.  Walker  and  Another^  the  court 

set  aside  the  judgment  without  costs,  it  being  sworn  that 

the  pleas  were  true,  and  that  the  defendant  had  a  good 

defence.    Davies  v.  Edmeades  (b)  comes  very  near  to 

this  case:  there,  the  rules  to  plead  in  two  separate 

actionfl^  being    intituled   "Davies  v.    Tidmarsh/^  and 

"  &ime  V.  Edmeadesy^  it  was  urged  that  there  was  no 

such  cause  as  "  Same  v.  Edmeades ;  "  but  the  court 

held  it  to  be  no  irregularity,  there  being  no  affidavit 

on  the  part  of  the  defendant  that  he  had  been  misled. 

Ibci^is  no  suggestion  here  that  the  defendant  was 

Qisled.. 

Assuming  this  to  have  been  an  iiTcgularity,  the  de-> 
fendant  was  boimd  to  complain  of  it  promptly.  [^fyUde, 
C.  J.  What  amounts  to  a  waiver  of  an  irregularity  in 
anile  to  plead  ?  Is  taking  out  a  summons  for  time  to 
plead,  a  waiver?  Or,  is  simply  asking  for  time,  a 
waiver?  "  ]  Taking  out  a  summons  for  time,  is  a  waiver : 
Nvgec  V.  M'Donell  (c) ;  Bolton  v.  Manning  (d) :  and  so, 
it  is  submitted,  is  asking  for,  and  obtaining  time. 
[Creuwelly  J.  In  Nias  v.  Spratley  (<?),  it  was  held, 
that,  after  a  judge's  order  making  it  imperative  for  a 
defendant  to  plead  within  a  given  time,  and  no  plea 
being  pleaded  within  that  time,  the  plaintiff  may  sign 


1849i 

Cabpenteb 
Hall. 


(rt)  I  Bingh.  187.,  7  J.  B, 
^wrc,  599. 
,  (6)  1  DowL  N,  Si  423. 

(c)  3  DovL  P.  C.  579. 


(rf)  5  Bowl.  P.  C.  769. 
(e)  4  B.  ^  C.  386.,  6  D.  4- 
R.  390. 
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judgment  without  giviag  a  rule  to  plead.]  The  de 
fendant  was  bound  to  come  promptly  after  the  irregu 
larity  complained  of  was  committed :  and  he  must  b 
assumed  to  have  known  of  it ;  or,  at  all  eventSi  it  la; 
on  him  to  shew  that  he  did  not.  In  Archbold*A  Prac 
tice  (a)  it  is  said :  '^  It  rests  upon  the  party  complainin] 
of  the  irregularity  to  shew  that  he  had  no  knowledge  o 
it :  Anderdon  v.  The  Earl  of  Stirling  (Ji) ;  Herbert  y 
Darlet/,(c)  And  it  would  seem  to  follow  from  on< 
case,  that,  at  least  where  the  irregularity  is  apparent  oi 
the  face  of  the  proceeding,  the  applicant  is  bound  U 
come  promptly  after  he  knows  of  the  proceeding^  aiM 
not  merely  after  he  knows  of  the  irregularity  itself: ' 
Esdaile  v.  Davis  (d) ;  Tarber  v.  French  (e)  [^Maule,  J 
Having  the  declaration,  or  the  notice  of  it,  the  presump 
tion  is  that  the  defendant  knows  of  the  irr^ularity.] 


Parryy  in  support  of  the  rule.  This  clearly  was  noi 
a  rule  to  plead  in  the  cause.  In  Wame  v.  Beresford^  i 
was  distinctly  held  that  a  rule  to  plead  in  a  wrong  name 
is  a  nullity.  If  an  order  had  been  obtained  for  time  U 
plead,  or  even  a  consent  indorsed  upon  a  summons,  i 
may  be  conceded  that  the  irregularity  would  have  beei 
waived.  But  nothing  of  the  sort  has  occurred  here 
In  no  case  has  it  been  held  that  the  mere  asking  foi 
time,  waives  an  irregularity  of  this  kind :  nothing  le» 
than  a  step  which  puts  the  opposite  party  to  expense 
has  ever  been  held  to  have  that  effect.  [W7/rfe,  C.  J 
That  is  not  so :  agreements  of  parties  have  been  held, 
over  and  over  again,  to  operate  as  a  waiver  of  irregu- 
larities.] There  must  be  an  act  done.  [Jfaufe,  J, 
The  defendant  has  obtiined  all  the  advantage  he  would 
have  obtained  from  a  judge's  order,  or  an  indorsement 


(a)    8th   edit.,    by    Chitty, 
p.  1 273. 

(6)  2  DowL  P.  C\  '267. 


(c)  4'Dowl.  P.  C.726. 

(d)  6  DowL  P.  C.  465. 
(c)  5  N.  cS  nr.  658. 
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on  a  summons.]     Possibly  he  mav,  but  the  plaintiff 
was  not  bound  to  give  it.  {a) 

Wilde f  C.  J*  It  seems  to  me  that  this  case  falls 
within  a  very  ordinary  rule.  The  defendant  asks  us  to 
set  aside  the  judgment,  on  the  ground  that  there  has 
been  no  role  to  plead.  The  plaintiff's  answer  to  that, 
in  effect,  is,  *^  I  did  not  think  it  necessary  to  take  steps 
to  compel  the  defendant  to  do  that  which  he  agreed  to 
do."  The  affidavit  upon  which  the  motion  is  founded 
is  made  by  a  person  who  is  perfectly  well  aware  of  the 
answer  that  might  be  expected.  He  says  that  ^^  there 
hath  been  no  rule  to  plead  given  in  this  cause,  nor  hath 
there  been  any  order  for  time,  or  other  proceeding  in 
this  cause  which  would  render  the  giving  a  rule  to  plead 
wxMcezsttryy^  —  a  very  unusual  clause  to  find  in  an 
affidavit  of  this  kind.  The  defendant  applied  for  and 
obtamed  the  assent  of  the  plaintiff's  attorney  to  his 
having  two  days'  further  time  to  plead.  He  has  had 
aU  the  benefit  that  was  contemplated.  The  effect  of 
that  agreement,  I  think,  was,  to  waive  any  previous 
irregularity  in  the  rule  to  plead.  In^egularities  in 
process  are  constantly  waived  by  agreement  of  the 
parties.  It  appears  to  me,  therefore,  that  this  judgment 
was  perfectly  regular,  notwithstanding  there  was  no  rule 
to  plead.  And,  coming,  as  he  does,  to  set  aside  the  pro- 
ce^g9y  against  good  faith,  I  think  the  rule  should  be 
discharged  with  costs. 

Parry  proposing,  —  merits  being  sworn  to,  —  to 
bring  the  money  into  court  within  a  week,  and  pay  the 
costs,  the  court  on  those  terms  made  the 

Rule  absolute  accordingly. 


1849. 

Cabpenteb 

o. 

Hall. 


(a)  <'  Asking  for  time,  is  an 
fdmiision  that  the  plaintifT  is 
ID  I  situation  to  go  on  ;  but  I  do 
Dot  know  that  it  is  an  admis- 
"on  ihat  the  step  was  regular." 


Per  Parke,  J,  Anonymous f 
I  Doirl.  P.C.  23.  :it  seems, 
rather  an  assent  to  the  further, 
progress  of  the  cause,  whether 
the  step  was  irreguUr  or  not. 
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Jwjic  19. 


Greene  v.  Keece. 


The  96ih  A  SSUMPSIT.     The  declaration  stated  that  the  dc- 

6&7*Ff>/  ^  '  Pendant  was  indebted  to  the  plaintiff  in  the  sum 
c.  73.  only  of  400/.,  for  the  vrork  and  labomr^  care,  diligence, 
disables  an  journeys^  and  attendances  of  the  plaintiff,  before  then 
attorney  from  ^^^^j  performed,  and  bestowed  by  the  plaintiff  as  the 
suing  for  fees,  attorney  and  solicitor  of  and  for  the  defendant,   and 

rev  ar  s,  or  (^herwise  for-  the  defendant,  on  his  retainer,  and  at  his 
ciisbursements 

for  any  busi-  request,  and  for  fees  due  and  of  right  payable  from  the 

ness,  matter,  (]efendant  •  to  the  plaintiff  in  respect  thereof,  and  for 

by  him  as  an  D^«*cri8*'s  and  necessary  things  by  the  plaintiff  provided 

attorney  or  in  and ,  about  the  said  work   and  labour,  for  the  de- 

sojiciior  f»  fendant,  and  at  his  request ;  and  for  money  lent,  &c. ; 

Home  *uit  or  '^         ^  j  ^  ^ 

proceeding  in   and  for  money  had  and  received,  &c. 

one  of  the  There  was.  a  second  count,  for  money  found  due 

courts  meU'  ,  ,   •   v 

tioned  in  ^P^^  ^^  aooount  stated*  {a) 

the  act*  The    defendant    pleaded,   amongst    other    pleas,  — 

fourthly,  as  to  the  sum  of  63/«  6^.  6ff.,  parcel  of  the  said 
sum  of  400^  in  the  first  count  mentioned,  that  the  said 
debt  or  sum  of  68/.  8^.  Qd.y  parcel  &c.,  was  and  is  com* 
posed,  and  consists,  of  certain  fees,  rewards,  and  dis- 
bm'scmcnts  alleged  to  be  due  to  the  plaintiff  fur  and 
in  respect  of  business,  matters,  and  things  done  in 
England  by  liim,.  tlie  plaintiff,  as  an  attorney  and  so* 
\m\ov  for  him,  the  defendant,  after  the  passing  of  the 

(o)  The  particulars  of  de-  the   full    particulars    whereof 

'  mandjAvhich  were  annexed  to  the  were  contained  in  a  signed  bill 

]>a|>tT-boolc,  claimed  ^70/. 0j?2rf.  of  costs   delivered    to  the  de- 

'*  for   work  done   durmg   the  fendant  on  the  6'th  of  Septem' 

years  1847  and   1848,  by   the  ber,  1 848,"  and  67/.  for  money 

plaintiif,  as  an  attorney,  scli-  paid  to  the  defendant,  or  at  his 

citor,  and  otherwise',  materials  J-equest, 
provided,   money    paid,    &c.. 
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laid  act  of  parliament  (a)  relating  to  attorneys  and 
solicitors  practising  in  England  and  Wales;  that  the 
plaintiiF  had  not^  at  the  times  when  the  ^aid  business, 
matters,  and  things  >vere  done  by  him  as  such  attorney 
and  soUcitor  as  aforesaid,  or  at  any  or  either  of  such 
times,  obtained  a  stamped  certificate  authorising  him 
to  practise  as  such  attorney  or  solicitor,  which  waa 
then  in  force ;  and  that  the  said  business,  matters,  and 
tkingF,  and  each  and  every  of  them,  were  and  was  dono 
irhile  the  plaintiff  wap  without  such  certificate  as  last 
aforesaid, — verification. 

To  this  plea,  the  plaintiff  demurred  specially,  assign- 
ing the  fallowing  causes,  —  That  it  was  not  alleged  in, 
nor  did  it  appear  from,  the  plea,  that  the  said  business, 
matters,  and  things  therein  mentioned  were  done  by 
the  plaintiff  as  an  attorney  or  solicitor  in  or  relating 
to  the  suing,  prosecuting,  defending,  or  carrying  on  of 
any  action  or  suit,  or  other  proceeding  or  proceedings, 
in  any  court  whatsoever ;  —  that,  although  the  first 
count  i*elated,  not  only  to  tlfe  work  and  labour,  care, 
diligence,  journeys,  and  attendances  of  the  plaintiff, 
done,  pci*formed,  and  bestowed  by  the  plaintiff  as  an 
attoj-ney  and  solicitor,  but  also  to  work  and  labour, 
we,  diligence,  journeys,  and  attendances  done,  per- 
formed, and  bestowed  by  the  plaintiff  otherwise  than 
w  an  attoniey  or  solicitor,  the  said  plea  was  pleaded 
generally  as  to  the  sum  of  63/.  8*.  6rf.,  parcel  of  the 
wm  of  money  in  the  s*iid  first  count  mentioned,  with- 
out any  limitation  of  the  said  fourth  plea  to  such  of  the 
wid  work  and  labour,  care,  diligence,  journeys,  and 
attendances  in  the  said  first  count  mentioned,  as  were 
done,  performed,  and  bestowed  by  the  plaintiff  as  an 
attorney  and  solicitor,  and  not  otherwise ;  —  and  that, 
aIthou<;h  the  first  count  included  causes  of  action  for 


1849; 

(JR^KKE 

V, 

Rkeok; 


(6)  6  &  7  Vict.  c.  73.,  referred  to  in  a  preceding  plea. 
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money  lent  by  the  plaintiff  to  the  defendant,  and  fc 
money  received  by  the  defendant  for  the  use  of  tl 
plaintiff,  as  to  which  causes  of  action  the  plea  coul 
be  no  answer,  the  said  plea  was  pleaded  generally  f 
to  the  said  sum  of  63/.  Ss,  6d,y  parcel  &c.,  without  ea 
cepting  or  excluding  from  the  application  of  the  eai 
fourth  plea  such  last-mentioned  causes  of  action,  &c 
Joinder  in  demurrer. 


Talfaurd^  Serjt.,  in  support  of  the  demurrer.  Th 
main  objection  to  the  plea,  is,  that  it  does  not  ehe^ 
that  the  work  and  labour  was  done  by  the  plaintiff  f 
attorney  or  solicitor  in  the  conduct  of  any  proceedin 
at  law  or  in  equity :  it  merely  alleges  that  the  debt  % 
to  which  the  plea  is  pleaded,  consists  of  fees,  rewardi 
and  disbursements  alleged  to.  be  due  to  the  plaintiff  fc 
and  in  respect  of  business  done  by  him  as  an  attome 
and  solicitor  for  the  defendant,  after  the  passing  of  th 
6  &  7  Vict  c,  73.,  and  that,  at  the  time  the  said  busi 
ness  was  so  done,  the  plaintiff  was  uncertificated.  Th 
defence  is  founded  upon  the  27  th  section  of  the  statute 
which  enacts  '^  that  no  person  who,  as  an  attorney  o 
solicitor,  shall  sue,  prosecute,  defend,  or  caiTy  on*an 
action  or  suit  or  any  proceedings  in  any  of  the  court 
aforesaid  (a),  without  having  previously  obtained 
stamped  certificate  which  shall  be  then  in  force,  shal 
be  capable  of  maintaining  any  action  or  suit  at  law  o 
in  equity  for  the  recovery  of  any  fee,  reward,  or  dia 
bursement  for  or  in  respect  of  any  business,  mattei 
or  thing  done  by  liim  as  an  attorney  or  solicitor  a 
aforesaid  whilst  he  shall  have  been  without  such  certi 
ficate  as  last  aforesaid."  This  question  has  already  beei 
before  the  court  of  Exchequer  in  a  case  of  Richard 
V.  Lord  Snffield{b\  where  it  was  held  that  the  26t] 


ya)  The  kuperior  courts  of 
common  law  and  equity. 


(6)  ^Exch,6\6. 
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section  of  the  6  &  7  Vict.  c.  73.  only  disables  an  uncer- 
tificated attorney  from  suing  for  fees^  rewards,  or  dis- 
boisements  for  any  business,  matter,  or  thing  done  by 
luiQ  as  aa  attorney  or  solicitor  in  some  suit  or  proceed- 
ing  in  one  of  the  courts  mentioned  in  the  act,  and  not 
for  buttDess  done  which  had  no  reference  to  such  suits 
Of  piooeedings.      Parke,  B.,  in  delivering  the  judg- 
ment of  the  court,  said :  '^  The  question  is,  what  mean- 
ing we  are  to  attribute  to  the  words  of  reference  in  the 
etprestton  ^aa  au  attorney  as  aforesaid^     We  think 
they  must  necessarily  refer  either  to  an  attorney  or 
solicitor  acting  as  described  in  the  commencement  of 
that  section,  or  to  the  previous  description  of  an  at- 
torney and  solicitor  in  the  2nd  section ;   and,  in  the 
former  case,  the  disability  will  be  confined  to  suits  for 
feeS)  &e.,   due  for  business  done  ns  an   attorney,   in 
Buing,  prosecuting,  defending,  or  carrying  on  any  action 
or  suit,  or  any  proceedings,  in  any  of  the  courts  afore- 
said; in  the  latter,  for  fees  due  to  an  attorney,  &c, 
acting  as  such  in  suing  out  any  writ  or  process,  or 
commencing,  carrying  on,  soliciting,  or  defending  any 
action,  suit,  or  other  proceeding  in  the  name  of  any 
other  person,  or  in  his  own  name,  in  any  of  the  courts 
mentioned  in  the  2nd   section,  including  proceedings 
before  one  or  more  justices ;  so  that  it  really  makes  no 
ditference  w^hetber  the  words  ^  as  aforesaid '  relate  either 
to  the  beginning  of  the  26th  section  or  to  the  2nd. 
To  one  or  the  other  they  certainly  do  refer ;  and,  in 
cither,  the  disability  to  sue  is  confined  to  fees,  &c., 
connected  with  a  suit.     It  was,  however,  argued  that 
the  dificrence  of  the  language  of  the  legislature,  in  the 
35th  and  36th  sections,  from  that  in  the  26th,  indicated 
adi&rent  intention  in  the  legislature*     It  appears  to 
itt  that  the  words  of  reference  ^  ns  an  attorney  or  so- 
licitor as  aforesaid,'  confine  the  liabilitv  to  the  same 
class  of  fees,  rewaixls,  and  disbursements  as  those  pointed 


1849. 

r. 
Rbbob. 


it 


TRINITY  •  VACATION, 


1849. 


out  expressly  in  the  8oth  and  36thr  eeetknfi.  11m 
being  so,  the  plea  is,  in  our  opinion,  defective,  in  not 
averring  that  the  fees,  &c,  were  due  to  the  plaintiff  as 
an  attorney,  in  prosecuting  or  defending  a  suit  or  ptTO-^ 
eeeding  in  a  court;  they  are  not  even  stated  to  be  due 
to  him  as  an  attomey^at-law,  and  they  might  «be  payable 
to  him^  as  an  attorney  acting  before  arbitmtora  or  a 
compensation  jury,  or  transacting  busipe«9  ynder  a 
power  of  attorney  for  the  defendant."  It  is  impossible 
to  distinguish  that  case  from  the  present.  .A  pcurty 
may  be  the  attorney  of  another,  without  being  an  ol^ 
ieer  of  any  court. 


f  ,t» 


J.  Browfif  contra^  prayed  leave  to  amend ;  which,  was 
granted^  upon  the  usual  tenns. 

Rule  accordijrfgly. 


>  • » 
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Elizabeth  Dakik,  Administratrix  of  William 

« 

Dakin,  deceased,  v.  Brown 'and  Munt»      " 

June  19*  ■     ••  '  »   tr  ^  .11   ! 

In  ca«e  jplASE.  The  deiclaration  stated  tiiBt  fFittiam^BakiHy  iti 

•gainst  en-  his  life-time,  to  wit,  on  thtj  17th  of  Jahuafy,  1847, 

^"^"  ,tjy  retained  and  employed  the  defendants,  at  their  request, 

constructing  in  the  way  of  their  trade  and  business,  to  nUakc  and 

and  erecting     ^^^truot  for  him  the  said  miliam  Dakin  a  eertaiti 
a  inacnine,  , 

that  it  ex-       cofiee-roastmg  apparatus,  and  to  erect  and  aflSx  the 

ploded,  and 

killed  the  husband  of  the  plaintiff^  the  defendants  pleaded,  that,  at  the  time  of 
the  accident,  the  machine  was  unfit  for  use,  by  reason  of  the  dampness  of  the 
brick-work  in  which  it  was  set ;  that  they  so  informed  the  deceased,  imd  vbu* 
tioned  him  not  to  use  it ;  and  that,  by  reason  of  the  premises,  the  macbiiit 
exploded,  as  in  the  dieclaration  mentioned,  —  concluding  with  a  verification  :  — 
Held,  that  the  plea  did  not  present  a  confession  and  avoidance  of  the  whole 
cause  of  action,  bttC  wts  an  informal  tnterse  <^  a  part  only,  and-  therefore  bad/ 
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Mude  for  Um  in  mi  upon  oertain  premises  of  him  the 
mi  fPUliAm  DahiUi  to  wit,  situate  &c.y  for  the  pui3>0Be 
of  rDl»t»g  cMKse  therewith,  for  oertain  peoaniary  re- 
mmemtiiNi  snd  reward  to  be  therefore  paid  to  the 
defendants  bf'ihe  «ud  WHUam  Dakin^  that' the  de« 
fendtats  then,  to  wit,  on  the  day  and  year  aforesaid, 
looepted  Ae  said  retainer  and  employment,  and  then 
!igre«d  with  the  isaid  fVUtiam  Dakin,  to  make  and  oon- 
0tt1ict;  er^ct,  ahid  nfRx  the  said  ooffoe-roasting  aj^ratus 
ibi^' the^purfn^e,' Upon  ^  the'  terms,  and  in- the  >  manner 
ftferdteid ; ^  thai-  aftef*^^ardA;  tei  wit,  on  the  day  and  year 
aforesaid,  the  defendants  did,  in  pretended  parsuanceof 
their  said  retainer  and  employment,  and  in  pretended 
peifoinliance'of  their  said  agreement,  make  and  construct 
a  certain  coffee-roasting  appamtus,  tor  the  purpoee  of 
roastilagiQpffe^  tbe^Bwith,  and  did  then  erect  and  affix 
the  same  in  and  upon  the  said  premises  of  the  said 
WUSam  Dakin  for  the  said  purpose ;  nevertheless,  that 
the  defendants,  disregarding  their  duty  in  and  about  the 
premises,  behaved  and  conducted  themselves  so  wrong* 
fully,  negligently,   carelessly,  and  improperly  in  and 
about  tHi  said  making  and  ookistrucling,  erecting  and 
affixing  of  ith^laiSt •mentioned  apparatus,  aadmAdeand 
constructed  the  same  of  such  bad,  insufficient,  and  im- 
proper Jo:^terial3i\and  ii^  so  bad,  improper,  and  unskilful 
aoumn^,  and\pirectcKl  and  affixed  the  same  so  badl/, 
ifl)[H!operly,  and  unskilfully,  and  conducted  themselves 
wUh  sncb  gross,  carelessness,  negligence,  and  want  of 
skill,  that,  by  and  through  the  defendant's  wrongful  acts, 
49gleclt  and  default,  in  and  about,  the  premises,  and  not 
otherwise,  the  said  apparatus  so  made  and  constructed, 
erected,   atid  affixed  by  the  defendants   as   aforesaid, 
vas  not  reasonably  fit  for  the  said  purpose  of  roasting 
coffee  there  with ;   but  that,  on  the  contrary  thereof,  the 
Borne  was  thon^  \>y  and  through  the  defendant's  said 
wrongful  octS)  negleot^  and  de£Milt|  and  not  otherwise, 
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Fourth  plea« 


whdly  unfit  and  improper  for  the  said  piirpoBis ;  and 
that,  hy  reason  thereof^  and  of  the  defendant's  baH 
wrongful  acts,  neglect,  and  default,  and  of  the  said  bad 
and  improper  making,  construction,  erection,  and  affix- 
ing of  the  said  apparatus,  and  not  otherwise^  the  said 
apparatus  afterwards,  and  in  the  life-time  of  the  said 
WiUiam  Dakifif  and  whilst  he  was  using  the  same  for 
the  purpose  of  roasting  coffee  therewith,  and  not  other- 
wise, in  a  lawful,  proper,  and  reasonable  manner  in  that 
behalf,  to  wit,  on  the  day  and  year  aforesaid,  without 
any  neglect  or  default  of  the  said  William  Dakin,  ex- 
ploded and  was  shattei*ed  and  blown  to  pieces;  and 
that  thereby,  and  by  means  thereof,  and  not  otherwise, 
the  said  William  Dakiuy  In  his  life-time,  was  then  and 
there,  and  within  twelve  calendar  months  before  the 
commencement  of  this  suit,  by  reason  thereof,  and  not 
otherwise,  killed :  To  the  damage,  &e. ;  and  thereupon 
the  plaintiff,  as  such  administratrix  as  aforesaid,  for  the 
benefit  of  herself,  the  wife  of  the  said  William  Dahin^ 
and  of  Mary  Dakin^  his  infant  daughter,  of  the  age  of 
fourteen  years,  and  of  Elizabeth  Emma  DakiUf  his  in&nt 
daughter,  of  the  age  of  ten  years,  according  to  the  fonn 
of  the  statute  in  such  case  made  and  provided,  brought 
her  suit,  &c.  —  Profert  of  letters  of  administration. 

The  defendants  pleaded,  amongst  other  pleas-— 
fourthly,  that,  at  the  said  time  of  the  said  using  by  the 
sud  William  Dakin  of  the  said  coffee-roasting  apparatus, 
and  of  the  same  exploding  and  being  shattered  and 
blown  to  pieces  as  in  the  declaration  mentioned,  the 
said  coffee-roasting  apparatus  was  in  a  state  unfit  and 
improper  and  unsafe  and  dangerous  to  be  used  for  the 
roasting  of  coffee,  by  reason  of  certain  brickwork  which 
had  just  before  then  been  necessarily  erected  for  and  in 
and  about  the  fixing  of  the  said  coffee-roasting  appa- 
ratus, being  then  in  a  wet  and  damp  state  and  condition, 
from  the  same  having  been  then  so  recently  erected  aa 
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ifoNBaid,  and  from  a  sufficient  time  for  the  necessary  1849. 
drjiog  thereof  not  having  then  ekpsed,  to  wit,  since 
the  aaid  erecting  thereof,  —  of  all  which  premises  in 
that  plea  mentioned,  the  defendants,  before  and  at  the 
time  of  the  said  using  by  the  said  fVUUam  Dakin  of 
the  eaid  coffee-roasting  apparatus,  to  wit,  on  the  day 
and  yesr  in  the  declaration  in  that  behalf  mentioned, 
gave  notice  to  the  said  William  Dah%  and  just  before 
the  said  time  of  his  said  using  of  the  said  coiiee-roasting 
apparatus,  to  wit,  on  the  day  and  year  in  the  declara- 
tion in  that  behalf  mentioned,  informed  the  said  fVil" 
hm  Dakin,  that,  for  the  cause  aforesaid,  the  said 
apparatus  then  was  not,  and  would  not  be,  fit  to  be  used 
00  that  day,  for  the  roasting  of  coffee,  and  requested 
and  warned  and  cautioned  the  said  William  Dakin  not 
80  to  use  the  same ;  and  that,  by  reason  of  the  same 
premises,  the  said  coffee-roasting  apparatus,  upon  and  in 
the  aaid  using  thereof  by  the  said  William  Dakin  as 
aforesaid,  exploded  and  was  shattered  and  blown  to 
peoea,  as  in  the  declaration  mentioned,  —  verification. 

To  this  plea,  the  plaintiff  demurred  specially,  as^-  Demumr. 
ngniag  for  causes,  amongst  others,  the  following,  — 
That  the  plea  neither  properly  traversed,  nor  confessed 
and  avoided,  the  declaration,  or  any  of  the  matters 
therein;  —  that,  as  a  traverse,  it  was  bad  for  argumenta- 
tiyeneaa,  inasmuch  as  it  alleged  matter  which  might  be 
inconsistent  with  the  plaintiff's  right  of  action,  with- 
out denying  in  direct  and  positive  terms  any  of  the 
material  allegations  of  the  declaration ;  and  that  it  was 
idflo  bad,  as  a  traverse,  for  concluding  with  a  verifica- 
tion;—  that  it  was  bad  as  in  confession  and  avoidance, 
for  not  giving  colour  to  the  plaintiff,  or  confessing  any 
prmd  facie  or  colourable  right  in  her  to  maintain  the 
i^tion,  and  also,  if  it  did  confess  any  colourable  right, 
for  not  sufficiently  avoiding  it ;  —  that,  either  it  ad- 
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mitted  negligence  in  the  defendants'  causing  the  intes- 
tate's death,  or  it  did  not ;  if  it  did  admit  such  negligence^ 
the  matter  set  forth  in  the  plea  was  immaterial^  idle, 
and  irrelevant,  and  afforded  no  answer  or  ground  d 
defence  whatever  to  the  action ;  if  it  did  not  admit  it, 
it  in  effect  denied  the  alleged  breach  of  duty^  and 
amounted  to  not  guilty;  if  it  neither  admitted  noi 
denied  the  alleged  breach  of  duty  of  the  defendants, 
it  was  bad  on  that  ground ;  —  that,  if  it  was  intended 
to  exonerate  the  defendants  from  liability,  by  imputing 
the  intestate's  death  to  his  own  act,  it  amounted  to  the 
general  issue;  if  it  did  not  intend  to  exonerate  the 
defendants,  it  was  immaterial,  and  tended  to  an  im- 
material issue ;  —  that,  if  the  plea  was  not  co*extcnsive 
with  the  general  issue,  not  guilty,  it  tended  improperly 
and  unfairly  to  narrow  the  issue,  and  was  bad  on  thai 
ground ;  —  that  it  was  ambiguous,  as  it  might  or  might 
not  mean  that  the  explosion  was  caused  by  the  alleged 
dampness  of  the  brickwork,  or  by  the  negligence  of  the 
intestate ;  that,  if  it  was  intended  to  mean  that  the 
death  of  the  deceased  was  the  result  of  either  of  those 
causes,  it  amounted  to  the  general  issue ;  that,  if  it  did 
not  mean  this,  it  was  no  defence ;  and  that,  in  cither 
view,  it  was  bad,  for  not  shewing  clearly  what  it  meant^ 
or  was  intended  to  mean ;  —  that  it  did  not  shew  that 
the  intestate's  death  was  caused  solely  by  or  through 
the  alleged  premises,  nor  did  it  shew  to  what  degree 
they  were  contrlbutlve  to  the  death,  or  enable  the 
court  to  determine  whether  it  was  the  result  of  those 
causes  or  of  the  defendants'  negligence ;  —  and  that  the 
plea  amounted  to  the  general  issue. 
Joinder  in  demurrer. 


Needham,  in  support  of  the  demurrer.       Whatever 
the  meaning  of  the  plea  in  question,  —  whether  it  seta 
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npa^Iigenoe  on  the  part  of  the  deceased,  or  that  jboe        l^^P* 
own  Toluntaiy  act  was   contributory  to  the  accident       r= — 
wMck  caused  his  death,  —  it  is  equally  open  to  objeo-         '  ^^^ 
tioD.    In  Bridge  v.  The  Grand  Junction  Railway  Com"      ^bow^. 
fonf{a),  in  case  for  the  negligent  management  of  a 
tnin  of  railway   carriages,    whereby  it  ran  against 
mother  train,  in  one  of  the  carriages  of  which  the 
pbmtiff  was  riding,  and  injured  him,  —  the  defendants 
pleaded  that  the  parties  having  the  management  of  the 
tnin  in  which  the  plaintiff  was,  managed  it  so  negli- 
gently and  improperly,  that,  in  part  by  their  negligenoet 
IB  well  as  in  part  by  the  defendants'  negligence,  the 
defendants'  train  ran  against  the  other,  and  caused  the 
bjories  to  the  plaintiff:  and  it  was  held,  that  the  plea 
was  bad  in  form^  as  amounting  to  not  guilty^  and  in 
sobetance,  for  not  shewing,  not  only  that  the  parties 
under  whose  management  the  plaintiff  was,  were  guilty 
of  negligence,  but  also  that  by  ordinary  care  they  could 
We  avMded  the  consequences  of  the  defendant's  neg- 
ligence.     Holden  v.  The  Liverpool  New    Gas    Com-- 
f^{b)  is  also  an  authority  to  shew  that  this  plea 
aax)ants  to  not  guilty.    There,  a  gas  company  incor- 
porated by  act  of  parliament,  with  the  usual  powers  to 
take  up  pavements,  &c.,  for  the  purpose  of  laying  down 
snd  repairing  mains,  pipes,  &c.,  had  for  some  years 
mpplied  gas  to  a  house  belonging  to  the  plaintiff;  the 
wb/  means  of  shutting  it  off  being  by  a  stop-cock 
wttiji  the  house,  the  key  of  which  was  kept  by  the 
occopier.     The  last  tenant,  on  quitting,  gave  notice  to 
the  company  that  he  should  not  require  any  further 
snpply;   and  one  of  their  workmen,   at  his  request, 
i^oved  a  chandelier  from  one  of  the  rooms,  leaving 

(fl)'3  M.  Si  fV.  244.,  S.  C.  Gaugh  v.  Bryan,   2  3f.  S{'W. 

Wm.  ArmUage\Y.  The   Grand  770.;  Wool/ y.  Beard,  B  C.  ^' 

^ndion  Raihtfny  Company,  6  P.  SIS, . 

^/.  P.  C.  340.     And   see  (6)  Ante,  Vol.  III.  p.  I. 

VOL.  Vlir.  —  C.  B.  H 
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the  end  of  the  pipe  properly  secured.  The  intemat 
fittings  were  the  property  of  the  plaintiff.  Whilst  the 
house  remained  untenanted,  the  gas  by  some  unex- 
plained means  escaped,  and  an  explosion  took  place^  fay 
which  the  house  was  considerably  damaged.  In  case 
against  the  company,  alleging  a  breach  of  duty  on  llieir 
part,  in  not  taking  proper  means  to  prevent  the  influiE 
of  gas  into  the  house,  —  it  was  held,  upon  the  authority 
of  Bridge  v.  The  Grand  Junction  Railway  Ccmpcmy^ 
that  negligence  on  the  part  of  the  plaintiff,  was  an 
admissible  defence  under  not  guilty.  If  that  be  so,  it 
is  difficult  to  see  how  the  plea,  confessing  what  it  must 
be  admitted  it  does  confess,  shews  any  avoidance  of  the 
matter  confessed.  On  the  other  hand,  the  declaration 
avers  that  the  accident  happened  through  the  negligence 
and  unskilfulness  of  the  defendant,  and  not  otherwise : 
the  plea,  admitting  that,  sets  up  matter  which  at  the 
best  only  shews  a  degree  of  negligence  on  the  part  ol 
the  deceased,  or  something  which,  by  negativing  what 
is  alleged  in  the  declaration,  I'emoves  the  defendant^ 
liability.  The  plea  improperly  narrows  the  issue  to  be 
presented  to  the  jury.  [^MauUy  J.  It  is  in  that  respecl 
more  favourable  for  the  plaintiff:  no  doubt,  if  the  de 
fendant  were  put  to  his  election  between  this  plea  anc 
not  guilty,  he  would  choose  the  latter.]  The  plea  ii 
bad  in  substance.  There  is  nothing  to  shew  that  then 
was  any  negligence  on  the  part  of  the  deceased,  or  thai 
the  accident  might  have  been  averted  by  the  use  oi 
ordinary  and  reasonable  care  on  his  part.  Upon  thii 
point,  the  judgment  of  Parke^  B.,  in  Bridge  v.  TIu 
Grand  Junction  Railway  Company y  is  conclusive* 


Dowlingy  Serjt.,  contra,  (a)     The  plea  is  good  in  sub 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendants,  were, — **  That  the 


defence  contained  in  the  fourtl 
plea^  could  not  be  given  in  evi. 
dence  under  not  guilty  ;  — thai 
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stance  and  in  form:  in  truth,  it  is  framed  in  strict 
accordance  with  the  suggestion  thrown  out  by  Parke^  B. 
in  Bridge  v.  The  Grand  Junction  Railway  Company. 
In  that  case,  as  in  the  case  of  Holden  y.  The  Liverpool 
New  Cfas  Conq^any,  the  substance  of  the  defence  was, 
that  the  plaintiff,  or  those  for  whose  acts  he  was  respon- 
sible, was  contributory  with  the  defendant  to  the 
damage.  Here,  the  defendants  seek  to  excuse  them- 
dres  from  the  consequences  of  their  unlawful  act,  by 
reason  of  the  negligent  conduct  of  the  deceased.  The 
plea  contains  a  good  confession  and  avoidance.  It 
admits,  that,  by  reason  of  the  dampness  of  the  brick- 
work, the  apparatus  was  unsafe :  it  admits  an  imperfect 
performance  of  the  defendants'  duty.  [^Cresswell,  J. 
The  charge  in  the  declaration  is,  that  the  intestate's 
death  was  caused  by  the  negligence  and  want  of  skill  of 
the  defendants.  Does  the  plea  admit  that  ?]  Not  in 
terms.  [^CresswellyJ.  Then  it  does  not  confess  the 
eanee  of  action.  Maule^  J.  The  plea  certainly  does 
not  confess  the  whole  of  the  cause  of  action ;  and,  if  it 
tiayerse  a  part,  it  should  conclude  with  a  verification.] 
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CoLTMAN,  J.  In  substance,  the  fourth  plea  is  a 
ttBTerse  of  part  of  the  cause  of  action,  informally 
pleaded. 

The  rest  of  the  court  concurring, 

Judgment  for  the  plaintiff,  (a) 


tbe  plea  was  a  good  plea  in 
^fession  and  avoidance^  con- 
fewDg  the  prima  facie  case 
cbirged  against  the  defendants 
Jn  rwpect  of  the  unfitness,  at 
^  said  time  when  &c.,  of  the 
^Pptrttus,  for  the  purpose  in 
^e  declaration  mentioned,  and 
t^oiding  the  same  by  reason  of 


H 


the  special  circumstances  and 
notice  mentioned  in  the  plea; 
—  and  that,  even  if  the  matter 
of  defence  contained  in  the 
fourth  plea  were  admissible 
under  not  guilty,  the  plea  was 
good,  inasmuch  as  it  gave  suf- 
ficient colour." 

(a)  Vide  pott,  p.  1 1 5. 
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^  Masters  v.  Ibberson. 

June  19* 

To  a  count  on  A  SSUMPSIT.     The  first  count  stated  that  th 

a  promissory  fendant,  on  the  19th  of  August,  1848,  mad< 

thedefendant.  Promissory  note  in  writing,  and  thereby  promise 

payable  to  the  pay  to  the  order  of  Mary  Jones,  85/.,  five  months 

order  of  A,,  ^^  ^^^^  thereof,  —  which  period  had  elapsed,  anc 

and  indorsed  , 

by  A.  to  B,y  ®^^^  ^ote  had  become  due  and  payable  before  the 

and  by  -B.  to  mencement  of  this  suit,  —  and  then  delivered  the 

the  lef  nd  \\i  ^^^®  ^  ^^  ®^^^  Mary  Jones,  who  then  indorsee 

pleaded  that  same  to  a  person  on  the  said  note  designated  as  i 

tne  note  was  Vincent,  who  then,  by  that  desis:nation,  indorsee 

obtained  from  ,     , 

him  by  Z).  same  to  the  plaintiflF;  and  the  defendant  then  proi 

and  others  in  the  plaintiff'  to  pay  him  the  amount  of  the  said 

him  bv fraud-  ^^^^^'^^^"g  ^  ^^^  tenor  and  effect  thereof,  and  o 

that  tliere  said  indorsements. 

was  no  con-  Fifth  plea,  —  that  the  said  promissory  note  i: 

sideration  for  ,                                    ,                              . 

the  indorse-  ^^^  ^^^^  count  mentioned,  was  obtained  from  th 

ment  by  A,  fendant  by  one  George  Bromfield,  and   others  in  < 

that  the  plain-  ^^^^  ^^^^  \^vci,  by  fraud  and  covin  practised  upoi 

tiff  had  notice  the  defendant  by  the  said  George  Bromfield  and^  th 

of  the  fraud :  q^y^q^q  Jq  collusion  with  him ;  and  that  there  neve 

—  Held, 

bad,  there  ^^7  value  or  consideration  for  the  said  indorsemc 

being  nothing  the  said  note  by  the  said  Mai*y  Jones  to  the  said  p 

-4.'s"iftirto  designated  as  W,  L.  Vincent,  or  for  the  said  inc 

the  note.  ment  by  him  to  the  plaintiff^,  or  for  the  said  W.  L. 

A  further  ^^^   ^^  ^^  plaintiff*,  being  the  holder  of  the  said 

plea  stated  ./»       • 

that  the  con-  —  verification. 

"deration  for  Special  demurrer,  assigning  for  causes,  —  tha 

the  note  was 

tre  forbearance  to  prosecute  the  defendant's  son  upon  a  charge  of  felony, 

averring  that  a  felony  had  been  committed,  or  affecting  A.,  the  payee 
notice  of  the  alleged  illegality  of  the  consideration  :  —Held,  bad. 
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plea  contuned  no  defence  to  the  first  county  inasmuch  1849. 
as  it  did  not  properly  aver  that  Mary  Jones^  the  payee  — 
of  the  note,  was  any  party  to  the  alleged  fraud,  or  had      Masters 

Xr  • 

anj  notice  of  it,   or  was  not  a  lonA  fide  holder  for     Ibberson. 
value;  —  that,  if  the  general  allegation  of  there  never 
haying  been  any  consideration  for  the  plaintiff's  being  Demurrer 
the  holder  of  the  note,  were  taken  to  include  absence  of  *l^ereto. 
consideration  to  her,  then  the  plea  was  bad  for  gene- 
rality, in  not  shewing  how  she  held  it,   whether  as 
trustee  for  Bromfield  or  any  other  parties  to  the  alleged 
fraud,  or  otherwise,  as,  by  way  of  loan  to  her,  or  for 
her  accommodation;  and,  in  such  case,  the  plea  was  also 
bad  for  duplicity,  as  setting  up  two  distinct  defences, 
the  one  of  fraud  and  want  of  consideration  as  respected 
some  only  of  the  parties  to  the  note,  and  the  other  the 
defence  of  total  want  of  consideration  as  respected  all 
the  parties  to  the  note,  including  the  payee  and  first 
indorser. 

Sixth  plea, — that  the  said  promissory  note  in  the  Sixth  plea, 
first  count  mentioned,  was  obtained  from  the  defendant 
by  the  said  Gtorge  Bromfield^  and  others  in  collusion 
with  him,  by  fraud  and  covin  practised  upon  him,  the 
defendant,  by  Bromfield^  and  the  said  others  in  coUu- 
Qon  with  him ;  and  that  the  said  W.  Z.  Vincent  and 
the  plaintiff,  respectively,  before  and  at  the.  several 
times  when  the  sjud  note  was  first  indorsed  to  them 
respectively,  and  when  each  of  them  first  received  the 
same,  had  notice  of  the  premises  in  this  plea  aforesaid, 
—  verification. 

Special  demurrer,  assigning  for  causes,  — that  the  Demurrer 
plea  did  not  aver  that  Mary  Jones^  the  payee  of  the  ^l^^reto, 
note  in  the  first  count  mentioned,  did  not  give  full 
value  for  the  note,  or  had  any  notice  of  the  fraud  at  the 
time  she  took  it,  nor  did  it  shew  in  what  character  she 
held  the  note,  whether  as  trustee  for  Bromfield  or  any 
of  the  said  other  parties,  or  otherwise. 

H  3 
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1849.  Seventh  plea,  —  that  the  said  promissory  note  in  the 

■        Biud  first  count  mentioned  was  obtained  from  the  de^ 

Masters      fendant  by  the  said  Oeorge  Bromjkld^  and  others  in 

Ibberson.     collusion  with  him,  by  fraud  and  covin  practised  upon 

the  defendant  by  Bramfield  and  the  said  others  in 

Seventh  plea,   collusion  with  him ;  and  that  the  said  note  was  payable 

and  overdue,  according  to  the  tenor  and  effect  thereof, 
before  and  at  the  time  when  the  same  was  first  indorsed 
by  Mary  Jones  to  W.  X.  Vincent,  and  before  and  at 
the  time  when  the  same  was  first  indorsed  by  Vinceni 
to  the  plaintiff,  and  before  and  at  the  time  when 
Vincent  and  the  plaintiff,  respectively^  first  took  and 
received  the  same,  — verification. 

Demurrer  Special  demurrer,  assigning  for  cause^  —  that  it  waf 

thereto.  j^^^  shewn  in  the  plea,  that  Mary  Janes,  the  payee  ol 

the  note  in  the  first  count  mentioned,  was  not  a  bani 
fide  holder  for  value  of  the  said  note,  or  that  she  hac 
any  notice  of  the  fraud  alleged,  if  any  existed,  or  couk 
not  have  sued  upon  the  note,  or  had  not  capacity  t< 
transfer  a  right  of  action  to  the  party  to  whom  she  in 
dorsed  it,  or  in  what  character  she  held  it. 

Eighth  plea.         Eighth  plea,  —  that,  just  before  the  making  of  tb 

said  promissory  note  in  the  Scoid  first  count  mentioned 
to  wit,  on  the  19th  o(  Auyust,  1848,  one  Oeorge  Brom 
field  accused  one  Christopher  Ibberson,  the  son  of  th 
defendant,  and  then  being  the  sei*vant  of  the  8ai< 
George  Bromfield,  of  a  certain  felony,  to  wit,  of  havinj 
feloniously  stolen,  taken,  and  carried  away  divers  money 
of  the  said  George  Bromfield,  and  then  threatened  t 
indict  and  prosecute  the  said  Christopher  Ibberson  for  th 
said  supposed  felony ;  that  thereupon  the  defendant,  i 
consideration  that  the  said  George  Bromfield  woul 
forbear  to  prosecute  the  said  Christopher  Ibberson  fo 
the  said  supposed  felony,  made  the  said  promissory  not 
in  the  said  first  count  mentioned,  and  there  never  wa 
any  other  consideration  for  the  making  of  the  said  note 
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or  for  the  payment  by  the  defendant  of  the  amount        1849. 

thereof,  or  of  any  part  thereof  * ;  that  the  said  Mary        

Jm^  indorsed  the  said  note  to  the  said  person  thereon      Mabters 

dengnsted  as  W.  L.  Vincent,  without  any  value  or  con-     Ibbbrson. 

oderataon;  a^d  that  the  said  person  designated  as  fF, 

L  Vmeent  indorsed  the  same  to  the  plaintiff  without 

iDjTaliie  or  consideration^  and  there  never  was  any 

Taloe  or  consideration  either  for  the  indorsement  of  the 

Skid  note  by  Mary  Jones  to  the  said  JV.  L,  Vincent,  or 

far  the  said  indorsement  thereof  by  the  said  f  K  X.  Vin- 

cmt  to  the  pbuntiff^  or  for  the  said  W,  X.  Vincent  or 

tbe  plaintiff  being  the  holder  of  the  said  note,  —  verifi- 

CltiOB« 

Special  demurrer,  assigning  for  causes,  —  that  it  did  Demurrer 
not  appear  on  the  face  of  the  plea,  whether  Christopher  thereto. 
JUieruni  was  or  was  not  guilty  of  felony ;  so  that  it 
was  left  uncertain  whether  the  defence  intended  to  be 
«t  up,  was^  that  the  consideration  of  the  note  was 
ill^al,  or  that  there  was  no  consideration  for  it ;  —  that 
it  contained  no  defence  to  the  fin^t  count,  inasmuch  as 
it  did  not  properly  aver  that  Mary  Jones,  the  payee  of 
the  note,  was  any  party  to  the  alleged  illegal  arrange- 
ment^ or  had  any  notice  of  it,  or  was  not  a  honafde 
holder  for  value  of  the  said  note ;  —  thatj  if  the  general 
allegation  of  there  never  having  been  any  consideration 
fcr  the  pbdntiff 's  being  the  holder  of  the  note,  were 
iaken  to  include  absence  of  consideration  to  her,  then 
the  plea  was  bad  for  generality,'  in  not  shewing  how  she 
held  it,  whether  as  trustee  for  Bromfield  or  any  of  the 
other  parties  to  the  alleged  illegal  arrangement,  or 
otherwise,  as,  by  way  of  loan  to  her,  or  for  her  accom- 
nu)dation ;  —  and  that,  in  such  case,  the  plea  was  also 
bad  for  duplicity,  in  setting  up  two  distinct  defences, 
the  one,  of  illegality  and  want  of  consideration  as 
feq)ected  some  only  of  the  parties  to  the  note,  and  the 
other,  the  defence  of  total  want  of  consideration  as 
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Ninth  plea. 


Demurrer 
thereto. 


Tenth  plea. 


respected  all  the  parties  to  the  note,  includiDg  the  payee 
and  first  indorser. 

Ninth  plea, — like  the  eighth,  down  to  the  cuterUk^  ex- 
cept that  the  ninth  plea  stated  that  Christopher  IbberwOf 
the  son,  was  the  servant  of  the  defendant  It  then  al- 
leged, that  there  never  was  any  other  consideration  for 
the  making  of  the  said  note,  or  for  the  payment  by  the 
defendant  of  the  amount  thereof,  or  of  any  part  thereof; 
and  that  the  said  person  designated  as  W.  L.  Vincent, 
and  the  plaintiff,  before  and  at  the  several  times  when  the 
said  note  was  first  indorsed  to  them  respectively,  and 
when  they  respectively  first  received  the  same,  had 
notice  of  the  premises  in  this  plea  aforesaid,  —  veri- 
fication. 

Special  demurrer,  assigning  for  causes,  —  that  it  did 
not  appear  on  the  face  of  the  plea,  whether  the  said 
Christopher  Ibberson  was  or  was  not  guilty  of  felony ; 
so  that  it  was  left  uncertain  whether  the  defence  inr 
tended  to  be  set  up,  was,  that  the  consideration  of  the 
note  was  illegal,  or  that  there  was  no  consideration  for 
it;  —  that  it  contained  no  defence  to  the  first  county 
inasmuch  as  it  did  not  properly  aver  that  Mary  Jones, 
the  payee  of  the  note,  was  any  party  to  the  alleged 
illegal  arrangement,  or  had  any  notice  of  it,  or  was  not 
a  bond  fide  holder  for  value  of  the  said  note ;  nor  did 
it  shew  in  what  character  she  held  it,  whether  as  trus- 
tee for  Bromfield  or  any  of  the  other  parties  to  the 
alleged  illegal  arrangement,  or  otherwise,  or  that  she 
had  not  full  capacity  to  transfer  by  indorsement  a  right 
of  action  upon  the  said  note. 

Tenth  plea,  —  like  the  eighth  plea,  down  to  the  as* 
terisk :  it  then  proceeded  to  aver,  that  the  said  note  was 
payable  and  overdue,  according  to  the  tenor  and  efiTect 
thereof,  before  and  at  the  time  when  the  same  was  first 
indorsed  by  Mary  Jones  to  W.  L,  Vincenty  and  before 
and  at  the  time  when  the  same  was  first  indorsed  by 
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Vintmt  to  the  plaintiff,  and  before  and  at  the  respective        1849. 

times  when  Vincent  and  the  plaintiff  respectively  first        ■■ 

took  and  received  the  same, — verification*  Mabtbrs 

Special  demurrer,  assigning  for  causes,  —  that  it  did  Jbb^n. 
not  appear  upon  the  face  of  the  plea,  whether  the  said 
Christopher  Ibberson  yras  or  was  not  guilty  of  felony ;  Demurrer 
80  that  it  was  left  uncertain  whether  the  defence  in-  thereto, 
tended  to  be  set  up,  was,  that  the  consideration  of  the 
note  was  illegal,  or  that  there  was  no  consideration  for 
it;— that  it  contidned  no  defence  to  the  first  count, 
insmuch  as  it  did  not  properly  aver  that  Mary  Jonea^ 
the  payee  of  the  note,  was  any  party  to  the  alleged 
ill^  arrangement,  or  had  any  notice  of  it,  or  was  not 
a  bond  fide  holder  for  value  of  the  said  note,  or  could 
not  have  sued  upon  it  herself,  or  had  not  capacity  to 
transfer  a  right  of  action  upon  it  to  the  person  to  whom 
she  indorsed  it,  or  anything  to  shew  that  the  said  in- 
dorsement was  not  a  valid  one ;  and  that  the  plea  was 
defective,  in  not  shewing  how  she  held  the  note, 
whether  as  trustee  for  Browfield^  or  otherwise,  as,  by 
way  of  loan  to  her,  or  for  her  accommodation. 

Jomder  in  demurrer. 

Fortescue,  in  support  of  the  demurrers.  The  fifth, 
sixth,  and  seventh  pleas  allege  that  the  note  was  ob- 
tamed  firom  the  defendant  by  fraud,  and  that  there  was 
no  consideration  for  the  indorsement:  but  there  is 
nothing  to  implicate  Mary  Jones,  the  payee,  in  the 
ftaud,  or  to  affect  her  with  notice.  A  bill  or  note  pay- 
able to  the  order  of  a  person,  is  payable  to  himself: 
Sheldon  v.  Occarsen (a) ;  Smith  v.  M^Clure.  (b)  [^Cress- 
««fl,  J.  There  is  no  doubt  about  that]  Then,  here 
w  a  party  on  the  record  whose  title  as  a  bond  fide 


(a)  Bayley  on   BiUs,    6th  (6)  5  East,   476.,  2  J.  P. 

«^t.p.414.  Smith,  4>3. 
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holder  stands  unimpeached.  In  May  v.  Chapman  (d)^ 
to  an  action  by  ipdorsee  against  Ju  and  B.  as  drawers 
of  a  bill  of  exx^hange,  indorsed  to  C.>  and  by  him  to  the 
plainti£^  —  ^.pleaded  that  he  and  B.  were  in  co-part- 
nership as  brewers ;  that  B.  made  and  indorsed  the 
bill,  using  the  name  of  the  firm,  in  fraud  of  A,  and  not 
for  the  purposes  of  the  co-partnership,  but  for  his  own 
private  purposes,  viz.  for  a  private  debt  due  from  him 
to  C,  and  without  the  knowledge  or  consent  of  ^.^ 
that  there  was  no  consideration  or  value  for  him.  A., 
for  the  drawing  or  indorsement  of  the  bill ;  that,  at  the 
time  of  the  indorsement  to  him,  C.  had  knowledge  and 
notice  of  the  premises ;  and  that,  at  the  time  when  the 
note  was  indorsed  and  delivered  to  the  plaintifl^  he  had 
full  knowledge  and  notice  of  all  the  premises  in  the 
plea  aforesaid.  The  plaintiff  replied,  that,  at  the  time 
when  the  bill  was  indorsed  and  delivered  to  the  plain- 
tiff, he  had  not  any  such  knowledge  or  notice  as  in  the 
plea  mentioned, — whereupon  issue  was  joined.  At  the 
trial,  the  jury  found  that  C  had  no  knowledge  of  the 
original  fraud  in  the  drawing  of  the  bill,  but  that  the 
plaintiff,  at  the  time  of  the  indorsement  to  him,  had 
knowledge  of  that  fraud :  and  it  was  held  that  the  plea 
was  not  proved.  Gill  v.  Cubitt{b\  —  where  it  was  held 
that  a  broker  who  had  taken  a  bill  under  circumstances 
of  suspicion,  could  not  recover  on  it, — being  there  cited, 
Parke,  B,,  observed  that  that  case  must  be  considered 
as  overruled.  One  who  takes  by  indorsement  from  a 
party  having  good  title,  must  be  presumed  to  be  an 
innocent  indorsee :  Bramah  v.  Roberts,  (c)  The  plain* 
tiff  could  neither  traverse  these  pleas  nor  take  issue  on 
them.. 

The  eighth,  ninth,  and  tenth  pleas  are  open  to  the 


(o)  16  M.  6^  W.  355. 
lb)  3  B.  &i  a  466.,   5  D.  S^' 
R.  S?4.,  1  C.  i!^-  P.  16S.  487. 


(c)  3  N.  C.  9^3.,  5  ScoU, 
172. 
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sime  objection,  and  also  to  another,  viz,  that  they  do 
Bot  all^  that  a  felony  had  in  fact  been  committed. 

Pteatiee,  eoniri.  No  one  can  avail  himself  of  a  con- 
taet  that  is  based  in  fraud.  In  Comfoot  v.  Fowke  {a\ 
b^unpeit  for  the  BOQ-performanoe  of  an  agreement 
to  take  a  ready-fnmished  house,  the  defendant  pleaded 
tbt  the  plaintiff  caused  and  procured  the  defendant  to 
enter  into  the  agreement,  by  means  of  fraud,  covin,  and 
misrepresentation  of  the  plaintiff  and  others  in  collusion 
with  faim;  on  which  issue  was  joined.  It  appeared  at 
the  trial,,  that  the  plaintiff  had  employed  one  C  to  let 
the  house  in  question,  and  tiie  defendant,  being  in  treaty 
with  C.  for  taking  it,  asked  him  ''if  there  was  any  ob- 
jeetion  to  the  house,"  to  which  C.  answered  that  there 
was  not ;  and  the  defendant  entered  into  and  signed  the 
agreement,  but  afterwards  discovered  that  the  adjoining 
liOQse  was  a  brothel,  and  on  that  ground  declined  to 
blfil  the  contract.  It  appeared  that  the  plaintiff  knew 
of  the  existence  of  the  brothel  before,  but  C,  the  agent, 
did  not  It  was  held  {per  liord  Abinffer,  C.  B.),  that  it 
WW  not  su£5cient,  to  support  the  plea,  that  the  repre- 
mentation  turned  out  to  be  untinie,  but  that  for  that 
purpose  it  ought  to  have  been  proved  to  have  been 
ftaodolentiy  made ;  that,  as  the  representation  was  not 
cnibodied  in  the  contract,  the  contract  could  not  be 
rffected  by  it,  unless  it  were  a  fraudulent  representa- 
tioii;  and  that  the  knowledge  of  the  plaintiff  of  the 
existence  of  the  nuisance,  and  the  representation  of  the 
agent  that  it  did  not  exist,  were  not  enough  to  consti- 
tute fraud,  so  as  to  support  the  plea.  Parke,  B.,  in  the 
coune  of  the  aigument,  says :  "  The  difficulty  here  is, 
^  under  this  plea,  you  are  to  make  out  fraud  in  the 
plaintiff  or  his  agent ;  but  it  is  not  shewn  that  the  agent 


1849. 

Ma8TEB8 
V. 

Ibbbbson. 


(fl)  6  M.  Sj  W.  358. 
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knew  of  the  e^stence  of  this  objection  to  the  lioafle, 
and  the  plaintiff  did  not  make  the  representation^  oi 
know  of  its  having  been  made.  If  you  could  make  oat 
that  the  plaintiff  knew  that  Clarke  was  ignorant  of  itj 
and  had  employed  him  on  purpose  that  he  might  make 
that  answer,  then  it  might  have  been  a  fraud  in  the 
plaintiff."  The  counsel  then  submitted  ^^that  the 
knowledge  of  the  principal  is  the  knowledge  of  the 
agent,  and  mce  versd;  if  so,  it  is  the  same  as  if  the  re- 
presentations were  made  by  the  plidntiff  himself.  In 
Fitzherbert  v.  Mather  {a)^  it  was  so  held :  and  Ash' 
hurst,  J.,  says,  *0n  general  principles  of  policy,  the 
act  of  the  agent  ought  to  bind  the  principal ;  because  it 
must  be  taken  for  granted  that  the  principal  knows 
whatever  the  agent  knows:  '  and  Buller^  J.,  says, 
*  Though  the  plaintiff  be  innocent,  yet,  if  he  build  his 
information  on  that  of  his  agent,  and  his  agent  be  guilty 
of  a  misrepresentation,  the  principal  must  suffer.'  In 
Doe  d.  Willis  v.  Martin  (J),  the  doctrine  that  the  know- 
ledge of  the  agent  is  the  knowledge  of  the  principal, 
is  fully  recognised ;  and  Lord  Kenyan  there  says,  *  The 
maxim  that  the  principal  is  civilly  responsible  for  the 
acts  of  his  agent,  universally  prevails  both  in  courts  of 
law  and  equity.'"  Upon  which  Parke,  B.,  adds: 
"  That  was  the  fraud  of  the  agent,  and  it  cannot  be 
disputed  that  that  would  vitiate  the  transaction."  So, 
here,  the  person  by  whom  the  fraud  was  committed 
must  be  assumed  to  be  the  agent  of  Mary  Jones  :  and 
it  is  quite  clear,  that,  if  the  contract  is  obtiuned  by  the 
fraud  of  the  agent,  the  principal  cannot  enforce  it.  In 
Raphael  v.  Goodman  (c),  to  an  action  by  {^  sherifi 
against  an  execution-K^reditor,  on  a  bond  of  indenmity 
for  seizing  goods  under  a  JL  fa,,  the  defendant  pleaded 


•,   (a)  1  T.R.IQ. 
lb)  4>T.R.39. 


(c)  SAd.SsE.  565.,  3N.^ 
P.  547. 
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thai  the  bond  was  obtained  from  him,  by  the  plaintiff 
md  others  in  coUtision  with  him,  by  fraud  and  misre- 
presentation :  it  was  held  that  the  defendant  supported 
this  plea  by  proof  that  the  sheriff's  officer  who  executed 
the  process,  obtained  the  bond  by  fraud  and  misre- 
presentation, though  the  pUuntiff  did  not  appear  to  have 
been  personally  cognisant  of  any  part  of  the  transaction. 
[Cretswellf  J.  I  cannot  discover  that  that  case  has  the 
slightest  bearing  upon  this.]  There  is  enough  on  the 
iioe  of  the  fiflh  plea  to  shew  that  Mary  Jones  could 
not  have  sued  upon  this  note.  {^Maule,  J.  The  plea 
does  not  state  that  the  delivery  of  the  note  to  Mary 
Jmui  was  obtained  by  fraud :  it  merely  states  that  the 
note,  in  the  course  of  its  existence,  was  the  subject  of 
a  fraud  by  BromfieldJ\  Delivery  is  an  essential  part 
of  the  making  of  a  note.  And,  if  the  delivery  in  the 
declaration  mentioned  was  obtained  by  the  fraud  even 
of  a  stranger,  Mary  Jones  could  found  no  title  upon  it. 
The  eighth,  ninth,  and  tenth  pleas  are  clearly  good. 
They  state,  in  substance,  that  the  consideration  for  the 
note  was,  the  stifling  a  prosecution  for  felony :  and  the 
transaction  is  by  proper  averments  brought  home  to  the 
phdntiff.  It  is  no  objection,  that  the  pleas  do  not  dis- 
tinctly allege  that  a  felony  had  actually  been  committed: 
it  is  equally  improper  to  compromise  a  charge,  whether 
the  party  be  really  guilty  or  not.  In  Collins  v.  Blan- 
^(a),  to  an  action  of  debt  on  bond,  the  defendant 
pleaded,  that,  before  and  at  the  time  of  the  making  of  the 
hond,  and  the  note  after  mentioned,  two  of  the  obligors, 
John  and  Thomas  Walker j  and  three  others,  stood  in- 
dicted by  John  Rudffe,  on  five  indictments,  for  wilful 
wd  corrupt  perjury,  and  had  severally  pleaded  not  guilty 
hefore  the  making  of  the  bond  and  note ;  that  the  several 
traverses  on  the  indictments  were,  at  the  time  of  the 
Dwiking  the  unlawful  agreement  after  mentioned,  and 

(a)  2  Wils.  341.  (1  Smith's  Leading  Cases,  154.). 
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the  note  and  the  bond^  viz,  on  the  same  day  the  bond 
was  made^  were  about  to  come  on  to  be  tried'at  Stcrffard; 
that  thereupon  it  was  then  corruptly  agreed  between 
Rudgcy  the  prosecutor^  the  plaintiff,  and  the  five  persons 
indicted^  that  the  plaintiff  should  give  the  prosecutor 
Rudge  his  note  for  350/.^  in  consideration  of  his  not 
appearing  to  give  evidence  at  the  trial  of  the  said  tra- 
verses ;  and  that  the  obligors  should  execute  the  bond 
to  the  plaintiff  of  the  same  date  as  the  note^  as  an 
indemnity  to  the  plaintiff  for  giving  such  note.  The 
plea  then  averred  that  the  plaintiff  gave  to  Rudgey  the 
prosecutor,  the  note  for  350Z.,  for  not  appearing  as  pro- 
secutor, and  giving  evidence ;  that  the  obligors,  on  the 
giving  of  the  note,  executed  the  bond  as  an  indemnity 
to  the  plaintiff  for  giving  such  note ;  that  the  bond  was 
given  for  the  said  consideration,  and  no  other ;  and  that 
the  obligors  were  not  indebted  to  the  plaintiff;  and 
therefore  the  bond  was  void  in  law.  There  was  nothing 
there  to  shew  whether  the  parties  were  guilty  or  not 
Wilmoty  C.  J.,  delivering  the  judgment  of  the  court, 
said :  "  It  hath  been  insisted,  for  the  plaintiff,  that  he 
was  not  privy  to  the  bargain  and  agreement,  so,  as  to 
hun,  there  appears  to  be  nothing  iUegal  done  by  him. 
But  we  are  all  clearly  of  opinion  that  the  whole  of  the 
transaction  is  to  be  considered  as  one  entire  agreement ; 
for,  the  bond  and  note  are  both  dated  upon  the  same 
day,  for  payment  of  the  same  sum  of  money  on  the 
»ie  d.,f  L  n-nner  of  .he  «.«»««..  ,1  U>  gBd 
over  and  conceal  the  truth:  and,  whenever  courts  of 
law  see  such  attempts  made  to  conceal  such  wicked 
deeds,  they  will  brush  away  the  cobweb  varnish,  and 
shew  the  transactions  in  their  true  light.  This  is  an 
agreement  to  stifle  a  prosecution  for  wilful  and  corrupt 
perjury,  —  a  crime  most  detrimental  to  the  common- 
wealth ;  for,  it  is  the  duty  of  every  man  to  prosecute, 
appear  against,  and  bring  offenders  of  this  sort  to  justice. 
Many  felonies  are  not  so  enormous  offences  as  peijury; 
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and,  therefore,  to  stifle  a  prosecution  for  perjury  seems 
to  be  a  greater  offence  than  compounding  some  felonies. 
The  promissory  note  was  certainly  void :  what  right, 
then,  had  the  plaintiff  to  recover  upon  this  bond,  which 
was  given  to  indemnify  him  from  a  note  that  was  void  ? 
Tbey  are  both  bad,  the  consideration  for  giving  them 
bring  wicked  and  unlawful."  So,  in  Keir  v.  Leeman  (a), 
it  was  held,  that  no  agreement  can  be  valid  that  is 
founded  on  the  consideration  of  stifling  a  prosecution  for 
an  offence  of  a  public  nature.     Although,  therefore,  the 
party  injured  may  lawfully  compromise  an  indictment 
for  a  common  assault,  an  agreement  to  pay  the  costs  of 
a  prosecution  for  assault  on  the  plaintiff  and  a  riot,  and 
of  an  action  for  a  wrongful  levy  under  ajl/a., — which 
agreement  was  founded  partly  on  compromise  of  the 
pioeecution,  and  partly  on  an  undertaking  to  withdraw 
the  execution  under  the^  /a., — is  altogether  invalid,  as 
groimded  on  an  illegal  consideration;   and  this  not- 
withstanding the  compromise  of  the  prosecution  was 
entered  into  with  the  leave  of  the  judge  before  whom 
the  indictment  came  on  for  trial     Lord  Denmauy  in 
delivering  the  judgment  of  the  court,  there  says :  "  The 
principle  of  law  is  laid  down  by  Wilmoty  C.  J.,  in  Collins 
^'  Blantem^  that  a  contract  to  withdraw  a  prosecution 
for  perjury,  and  consent  to  give  no  evidence  against  the 
Accused,  is  founded  on  an  unlawful  consideration,  and 
void.    On  the  soundness  of  this  decision,  no  doubt  can 
I*  entertained,  whether  the  party  accused  were  innocent 
or  guilty  of  the  crime  charged.     If  innocent,  the  law 
Was  abused  for  the  purpose  of  extortion ;  if  guilty,  the 
«w  was  eluded  by  a  corrupt  compromise,  screening  the 
enminal  for  a  bribe."    Here,  the  corrupt  agreement  was 
the  only  consideration  for  the  making  of  the  note :  and 
there  ^was  no  necessity  to  aver  that  Mary  Jones  had 
notice  of  it.     [^Coltmany  J.    It  is  quite  consistent  with 
tkis  plea,  that  the  note  was  given  to  Mary  Jones,  in 

(a)  6  Q.  B.  308. 
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satisfaction  of  a  just  debt,  and  without  any  knowledge 
on  her  part  that  any  illegality  had  occurred.] 

Fartescue,  in  reply,  was  stopped  by  the  court* 


CoLTHAN,  J.    It  seems  to  me  that  neither  of  these 
pleas  affords  any  defence.     [^Prentice  here  interposed 
asking  leave  to  amend :  but  the  court  held  him  too  late." 
The  fifth  plea  alleges  that  the  note  was  obtained  fron 
the  defendant  by  one  George  Bromfieldj  and  others  ii 
collusion  with  him,  by  fraud  and  covin  practised  on  the 
defendant  by  Browfield  and  the  others ;  and  that  there 
was  no  consideration  for  the  indorsement  by  Mary  Jonei 
to  Vincenty  o^  by  Vincent  to  the  plaintiff.     This  plea  ic 
bad  in  substance,  for  not  shewing  that  the  note  might 
not  have  been  delivered  over  by  the  defendant  to  Mary 
Jones  upon  a  good  consideration.     Although  a  fraud 
might  have  been  practised  on  the  defendant,  it  is  not 
alleged  that  Mary  Jones  was  a  party  to  or  cognisant 
of  such  fraud.     A  promissory  note,  like  a  bill  of  ex- 
change, is  a  contract  of  a  peculiar  nature :  a  party  who 
has  himself  no  good  title,  may  yet  transfer  a  good  title 
to  another.     The  plea  contains  an  averment  that  there 
never  was  any  value  or  consideration  for  the  indorse- 
ment of  the  note  by  Mary  Jones  to  Vincent,  or  for  the 
indorsement  by  him  to  the  plaintiff,  or  for  Vincent  oi 
the  plaintiff  being  the  holder  of  the  said  note.     But  it 
is  not  alleged  that  there  was  no  consideration  for  the 
delivery  of  the  note  to  Mary  Jones,  who,  for  any  thing 
that  appears,  may  have  been  a  holder  for  value,  without 
fraud.     For  these  reasons,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment  on  the  demurrer  to  the 
fifth  plea,  as  well  as  upon  all  the  other  demurrers. 


The  rest  of  the  court  concurrinff 


6> 


Judgment  for  the  plaintiff. 
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William    Catterall,  Administrator    of    Ann 

Catterall,  V*  Lees. 

June  19' 
"QEBT,  for  money  lent  by  Ann  Catterall,  in  her  life-  The  general 
time,  to  the  defendant,  and  for  money  found  due  ^^^^^-^  ^an 
from  the  defendant  to  Ann  Catterall  upon  an  account  he  replied  to 
stated,  &C.  *^^^  P^®^* 

rlea,  —  as  to  the  sum  of  150/.,  parcel  of  the  moneys  ghew  that  the 
in  the  declaration  mentioned,  —  that,  after  the  contract-  plaintiff  had 
ingof  the  said  debts,  and  the  accruing  of  the  causes  of  timeacauseof 
action,  in  the  declaration  mentioned,  and  in  the  lifetime  action  against 
of  the  said  Ann  Catterall,  to  wit,  on  &c.,  the  defendant  the  defendant, 
made  his  promissory  note  in  writing,  bearing  date,  to 
^it,  the  day  and  year  aforesaid,  and  thereby  promised 
to  pay  to  the  said  ^nn  Catterall,  or  order,  150/.,  with 
lawful  interest  for  the  same,  on  demand ;  that  the  de- 
fendant then  delivered  the  said  note  to  the  said  Ann 
Catterall,  and  the  said  Ann  Catterall  then  accepted  and 
received  the  said  note  of  and  from  the  defendant,  for 
and  on  account  of  the  said  sum  of  150/.,  parcel  &c.,  and 
all  causes  of  action  in  respect  thereof;  that,  afterwards, 
and  before  the  commencement  of  this  suit,  to  wit,  on 
t'le  day  and   year  aforesaid,   the  said  Ami   Catterall 
inJowcd  the  saii  note  in  blank,  and  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  lost  the  same  out  of  her 
possession;  that  the  said  note  still  continued  and  rc- 
inaiacd  lost ;  and  that  the  plaintiff  was  not,  as  adminis- 
trator a^  aforesaid,  at  the  time  of  the  commencement  of 
^ni^  suit,  nor  was  he  then,  the  holder,  or  possessed,  of  the 
^aiJnotc,  nor  had  he  ever  found  the  same,  —  verification. 

fo  this  plea,  the  plaintiff  replied  that  the  defendant, 

^'ou  Yiu.  —  c.  B.  I 
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1849*        without   the   cause  by  him    in   his  said  plea  allegecl 

neglected  to,  and  did  not,  pay  the  said  sum  of  1501 

Catterall  parcel  as  aforesaid,  or  any  part  thereof,  in  manner  an 
Lees.  f*^"^  ^  the  plaintiff  had  above  thereof  complaine 
against  him,  —  concluding  to  the  country. 

Special  demurrer,  assigning  for  causes, —^  that  th 
said  replication  was  double  and  multifarious,  in  this,  t 
wit,  that  it  not  only  put  in  issue  the  delivery  of  th 
note  in  the  plea  mentioned  to  the  said  Atm  CaUeral 
and  the  acceptance  and  receipt  of  the  sidd  note  by  he 
for  and  on  accotmt  of  the  said  sum  of  l50Ly  parcel,  &c 
but  also  the  allegation  that  the  note  was  indorsed  b 
Ann  Catterall^  and  was  lost  by  her  after  the  sam 
had  been  so  indorsed,  and  also  the  allegaticm  that  th 
plaintiff  was  not  the  holder  of  the  note  at  the  time  of  th 
commencement  of  the  suit ;  —  that  the  plea  connste 
of  matter  in  discharge  of  the  cause  of  action  in  th 
introductory  part  of  the  plea  mentioned,  or  it  consiste 
of  facts  which  went  to  shew  that  the  right  of  actioa  i 
respect  of  the  causes  of  action  in  the  introductory  paj 
of  the  plea  mentioned,  was  suspended  by  facts  whic 
occurred  subsequently  to  the  vesting  of  such  right  < 
action,  ^nd  did  not  contain  any  matter  wliich  wei 
to  shew  that  the  defendant  was  excused  from  payin 
the  debt  in  the  introductory  part  of  the  plea  mentionec 
—  and  that  the  replication  ought  to  have  traversed  < 
denied  some  one  or  more  of  the  material  facts  state 
and  set  forth  in  the  plea,  in  express  words,  &c. 

Joinder  in  demurrer. 

Jamesy  in  support  of  the  demurrer.  The  gener 
replication  de  inpirid  is  inapplicable  here.  The  fallac 
is,  in  confounding  an  exemption  from  liability  existiii 
at  the  time  of  the  act  done,  with  an  exemption  froi 
Viability  at  the  time  of  the  action  brought  De  tjijun 
xsan  only  be  replied  where  the  plea  sets  up  matter  e3 
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Jack  and  apparent  cause  of  action.     The  defendant,  by        

Ms  plea,  does  not  say,  that,  at  the  time  at  which  the  C*"**^"' 
esDse  of  action  is  alleged  to  baye  accrued,  he  was  not        Lkes. 
liable :  he  admits  the  cause  of  action,  and  sets  up  matter 
of  rabeequent  discharge. 

Ktnntdyy  eonirh*  The  plea  does  not  allege  that  the 
InII  was  given  in  disdiarge  of  the  debt  as  to  which  it  is 
pleaded :  it  is  rather  a  suspension  of  the  remedy. 

Maulk,  J.  The  rejdication  de  mjurid  is  applicable 
only  to  ti  piea  which  shews  that  the  plidntiiF  never  at 
any  time  had  a  cause  of  action  against  the  defendant. 

Keimtdy  prayed  leave  to  amend. 

Ph-twriam.     The  plaintiff  may  amend  on  the  usual 

Kule  accordingly. 


Sabah  TnoROGOOD,  Administratrix  of  Charles 
Abraham  Thorogood,  v.  Bryan. 

Cattlin  v.  Hills  and  Others. 

June  20. 
T^HE  first  of  these  was  an   action   upon  the  case  One  ^^o 

brought  by  the  plaintiff  Sarah  Thorogood,  as  ad-  sustains  an 
Bunistratrix   of  her  late  husband,    Charles   Abraham  a^collision 

Tiaro^ocd,  under  the  statute  10  Vict  c.  93.,  to  recover  with  a  car- 
riage or  a 
^^ad,  cannot  maintain  an  action  against  the  owners  of  such  carriage  or  vessel^ 
i^QeiBgeaee  either  on  bis  own  part,  or  on  the  part  of  those  having  the 
puduce  of  the  carriage  or  vessel  in  which  he  is  a  passenger,  conduced  to  the 
*^d€iit,  and  such  injury  might  have  been  avoided  by  the  exercise  of  reason- 
^  etre  on  bis  pari  or  ^ir  pari. 

I  2 
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damages  against  the  defendant  for  negligently  Oawsit 
the  intestate's  death. 

The  declaration  stated  that  Charles  Abraham  Tkor 
goody  in  his  life-lime,  and  before  the  committing  of  'tl 
grievances  thereinafter  mentioned,  was  lawfully  pami 
along  a  certain  public  highway ;  that  the  defendaiit,  • 
the  time  of  the  committing  of  the  grievance,  wte  p<S 
sessed  of  a  certxiin  carriage,  called  an  omBibti&r,  and- ' 
two  horses  then  drawing  the  same  along  the  said  hig 
way,  which  said  carriage  and  hor^efa  Were  \iftder-4l 
care  and  direction  of  a  certain  servant  of  the  defendttn 
yet  that  the  defendant,  after  the  passing  of  a  <iertain^ 
of  parliament  made  and  passed,  &c.,  intituled  '**  Atro 
to  compensate  the  families  of  persons  killed'  by  att 
dent,"  to  wit,  on  &c.,  by  her  vsaid  servant,  so  <iarele38 
drove  and  directed  the  said  carriage  and  horses,  that*,  1 
the  negligence  and  improper  conduct  of  the  defendan 
by  her  said  servant,  in  that  behalf,  they  t-an  ftgainst  tl 
said  Charles  Abraham  Thoroffoody  so  then  lawful 
passing  along  the  said  highway,  and  knocked  him  tfow 
and  passed  over  him,  and  thereby  greatly  cruslied  tfi 
injured  him;  and,  by  reason  of  the  premised,  the  to 
Charles  Abraham  Thorogoody  within  twfelve  calefnd 
months  next  before  the  commencement  of  the  suit,  to  wi 
on,  &c.,  died,  leaving  him  surviving  the  plaintiff^'  %l 
at  the  time  of  liis  death,  was  his  wife,  and  Johfi^  Sdta. 
Esthery  and  JEmma,  his  children,  &c.,  &c. 

The  defendant  pleaded  not  guilty ;  whereupon  i^ 
was  joined. 

The  cause  was  tried  before  V.  WilUamSy  J.,  at  th 
sittings  in  Middlesexy  after  Trinity  term,  1848.  Tl 
facts  that  appeared  in  evidence  were  as  follows  r—0 
the  3rd  of  January,  1848,  Charles  Abraham  Titan 
goody  the  husband  of  the  plaintiff  (whose  administratri 
she  was),  was  a  passenger  in  an  omnibus  belonging  \ 
one  Barbery  in  which  he  was  proceeding  towards  Claf 
tony  about  eight  o'clock  in  the  evening.    The  defendan 
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MoFi^fya^y  was  the  propvietress  of  another  omnibus 
running  on  the  same  line  of  road.     Both  vehicles  had 
stKtiBi  together^  and  frequently  passed  each  other,  as 
either  stopped  to  take  up  or  set  down  a  passenger.  The 
^eceaaied^  wishing  to  alight,  did  not  wait  for  the  omni- 
bi]j9tpi4raw,up  at  the  kerb^  but  got  out  whilst  it  was 
ia  motion^  and  far  enough  from  the  path  to  allow  an- 
other carriage  to  pass  on  the  near  side.     The  defend - 
m^'i  omnibus  coming  up  at  the  moment^  the  deceased 
vas!«iM]ble  to.  get  out  of  the  way,  and  was  knocked 
down  and  run  over>  and,  seven  days  afterwards,  died  of 
tlieM^rie$  he  so  sustained. 

On  the  part  of  the  defendant,  it  was  submitted, — 
upon  the  aut)>ority  of  Butterfield  v.  Forrester  {a\  and 
Btiig€  V.  The  Grand  Junction  Railway  Company  (b\ — 
that  ^e  p^aipti^  was  not  entitled  to  recover,  inas- 
much as  the  evidence  shewed  that  the  accident  was,  at 
lenat  in  part,  ocpa9ioned  by  the  negligence  of  the  driver 
d„, Barber's .  omnibus,  in  permitting  a  passenger  to 
aligk^  Tyithout  drawing  up  at  the  kerb,  and  whilst 
the  vebicle  was  in  motion,  and  bv  want  of  care  and 
caution  on  the  part  of  the  deceased  himself. 

The  learned,  jucjge  told  the  jurj-,  that,  if  tlicy  were 
of  opinion  that  tJie  injuries  sustained  by  the  deceased 
verct  jj^uxely  the  result  of  accident,  they  must  find  for 
thcicfeodant:.  and  he  further  told  them,  that,  if  they 
were  of  opinion  that  want  of  care  on  the  part  of  the 
driver  of  Barber^s  omnibus  in  not  drawing  up  to  the 
kerb  to  put  the  deceased  down,  or  any  want  of  care 
on  the  p^rt  of  the  deceased  himself,  had  been  conducive 
toithcinj^ury,  in  either  of  those  cases, — not  withstand- 
ing tlie  defendant  (by  her  servant)  had  been  guilty  of 
negligence, — their  verdict  must  be  for  the  defendant. 


1849. 

TUOROGOOD 
BUYAN. 


{^}  11  East,  6*0.  Junction  Railway  Compani/j  G 

(ft)  3  iV .  S;  IF.  244.,  S.  C. per  DowL  P.  C.  340. 
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1849;  The  jury  returned  a  verdict  for  the  defendant. 


Thorooood 

3b  VAX. 


Humfret/f  in  Trinity  term,  1 8485  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdireeiion.  He 
submitted  that  the  ruling  of  the  learned  judge  wmiid 
necessarily  lead  to  this  absurd  result^  -^tbai  a  pass^iger 
who  is  injured  by  a  collision  between  two  ommbusaes 
has  no  remedy  against  the  proprietor  of  either^  if  the 
drivers  of  both  are  guilty  of  negligence  or  improper 
conduct.  And  he  cit^d  Lynch  v.  Nurdin  (a\  Plueh' 
well  V.  Wibon  (i),  and  L^ixford  v.  Large,  (c) 


Talfourd,  Seijt.^  now  shewed  cause.  The  direction 
of  the  learned  jndge  was  perfectly  correct.  Tlie  toie 
principle  which  governs  these  cases^  is  to  be  ftmnd  in 
the  statement  of  the  cause  of  action  in  the  declaration^ 
—  which,  in  substance,  is,  that  the  injury  was  the 
result  solely  of  n^ligence  and  improper  conduct  on 
the  part  of  the  defendant's  servant  The  question  is, 
whether  the  injury  of  which  the  plaintiff  complatns, 
proceeded  from  negligence  on  the  part  of  the  defend- 
ant, or  from  something  over  which  the  defendant,  had 
no  control.  Many  cases  might  be  put,  in  which  a 
party,  though  himself  in  fault,  might  still  be  entitled 
to  compensation  for  damage  sustained  through  another's 
negligence :  for  instance,  suppose  a  drunken  man  lying 
in  a  caiTiage-way,  and  a  carriage  recklessly  driven  along 
the  road,  lyassed  over  and  injured  him, — the  inebriety  of 
the  pliuntiff  would  be  no  defence  to  an  action.  The 
true  inquiry  is  —  whether  the  injury  complained  of  is 
fairly  attributable  to  the  wrongful  act  of  the  defendant. 
Btitterjield  v.  Forrester  was  tlie  first  case  in  whioh  this 
doctrine  was  discussed.  It  was  there  held,  that  one 
who  is  injured  by  an  obstruction  in  a  highway,  against 


(a)   1  Q,.  B,  2(^.,  1  P.  ijy  D. 
672. 


(6)  5  C.  cV  P.  37.^. 
(c)  5C.cV/*.  421. 


12  VICTORIA. 


119 


vhidiJie  foil,  oannot  maintaia  an  action,  if  it  appear 
that  he  was  riding  with  great  violence  and  want  of 
ordinary  care,  without  which  he  might  have  seen  and 
iToided  the  obstruction.     "  A  party/'  says  Lord  Ellen-- 
kmufkf  **  is  not  to  cast  himself  upon  an  obstruction 
whieb  has  been  made  by  the  &ult  of  another,  and  avail 
himaeif  of  it,  if  he  do  not  himself  use  common  and 
ordinary  caution  to  be  in  the  right."     [  V.  Williamsj  J. 
Tbe  objection  to  the  summing  up  applies  to  that  part  of 
it  which  relates  to  the  want  of  care  and  caution  on  the 
part  of  the  driver  of  Barber's  omnibus.     I  acted  upon 
the  dietmn  of  the  court  of  Exchequer  in  Bridge  v.  The 
Gfwud  Junction  Railway  Company:  if  that  be  correct, 
I  was  nights]     That  was  an  action  upon  the  case  for 
tbf  negligent  management  of  a  train  of  railway  car- 
liagea,  whereby  It  ran  against  another  train,  in  one  of 
the  4»rrii^es  of  which  the  plaintiff  was,  and  injured 
him.    The  defendants  pleaded  that  the  parties  having 
the  maoagemeDt  of  the  train  in  which  the  plaintiff  was, 
nuuuiged  it  so  n^igently  and  improperly,  that,  in  part 
by  their  negligence,  the  defendant's  train  ran  against 
the  other,  and  caused  the  injuries  to  the  plaintiff.     The 
court  held  the  plea  bad,  both  in  form  and  in  substance. 
AodParAe,  B.,  says:  "The  rule  of  law  is  laid  down 
with  perfect  correctness  in  the  case  of  Butterfield  v. 
foneiter ;  and  that  rule  is,  that,  although  there  may 
ha?e  been  negligence  on  the  part  of  the  plaintiff,  yet, 
unless  ho  might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  consequences  of  the  defendant's  negligence, 
he  U  entitled  to  recover :  if  by  ordinary  care  he  might 
We  avoided  them,  he  is  the  author  of  his  own  wrong. 
That  is  the  only  way  in  which  the  rule   as  to   the 
ttercise  of  ordinary  care,  is  applicable  to  questions  of 
this  kind."    That  case  is  followed  by  Davies  v.  Mann,  (a) 


1849. 

Thorooooo 

v. 

Bryan. 


(o)  10  M.  Si  W.  5^6. 
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Thoroqoo^ 

V, 


Tbere^  the  defendant  negligently  drove  his  horses  ftiMi 
waggon  ag^stj  and  killedj  an  ass,  which  had  been  liofi 
in  the  higliway  fettered  in  the  fore  feet,  and  thus  uoabk 
to  gqt  out  pf  the  waj:  of  the  waggon,!  which  was  going  «t  a 
^^  smartish  "  paqc  along  the  road  :  and  it  was.  held  thii4 
the  jury  were.  prciperLy  directed,  that,  akbough  itwafl 
an  illegal  ^ct  on  the  part  of  the  plaintiff  so  to- pui, the 
ani^naJl  o^  the  highway,  the  plaintiff  was  entitled  i«tq 
recover,    -^id  Parke,  B,,  said  "  This  subject  was  fuMy 
considered  l^y  thi^  Qpurt  mJSridge  v*.  The  Grand.  Junc- 
tion Railway^  Compafij/y,wh(ix&,.i^9i  appears  tQ  me^ithe 
correct  rule  is  lajd  down  concerning  ncgligi^njce,  tiii;., 
that , the. ^eg^ig^nce  which   is  to  .  preclude, a,  |il«dntifl 
from  recpvering  in  a,n  action  pf  tli^is  nat4^iie,  .xnystibe 
6uph  as  tha^t  he,  co^Id,  by  ordinary  c^re,  {have  avoids 
thp  cp£\seq^enccs  of  the  defendant's  ^egligenc^r  ,1^ 
that  ca3c^,  there  was  a  pica    imputing  n<?gligence' on 
bo^li  si(^^s  :v  herei  it  is  otherwise ;  and,  the  judge  aiiopl^ 
told,  the  i^rjoi  tliat  the  mere  faqt  pf  negligence >on. the 
part  of  the  plaintiff  in   leaving   his   donkey  >  QJi .  ibe 
public  highway,  was  no  answer  to  the  action,  unless 
the  donkicy's  being  there  was  the  immediate  cause. >(1kf 
the  injury:  and.  that,  if  they  wei'o  of  opinion  that  it 
was  caused  by  t,hc  fault  of  the  dcfendjmt's  servant  in 
driving  top   fust,  or,  which  is  the  same,  thing,  >at  a 
smartish  pace,  the  ^ere  fact  of  putting  the. ass  upon 
the  roac},  would  not  bar  the  plaintiff  of  his. action.     Ali 
that  lA  perfectly .  correct ;   for,  although  the  ass  may 
have  been  wrongfully   there,   stiU  the  defendant  \«fts 
bound  to  go  along  thp  road  at  such  a  pace  as  wo\ild  be 
likely  to  prevent  miscliief.     Were  this  not  so^  a  man 
niiglit  justify  the  driving  over  goods  left  on  a  public 
highway,  or  even  over  a  man  i  lying  asleep  there^  or 
tlie  purposely  running  against  a  carriage  goix^  on  tho 
wrong  side  of  the  road."     [^Creaswell,  J,    Must  not  tlie 
negligence   which   is   to   exoucrotc  the  defendant,    be 
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oegligeneaof  '//<«  jtiamifff  or  of  his  agent  f]  It  is  sub-  1849. 
niitted)  not  2  at  all  events^  the  driver  of  the  omnibus 
iiti^iok  'the  deceased  was  a  passenger,  must  be  taken 
to  be  kift  agent.  [^Cresswelly  J.  Suppose  two  omni-  Bjivan. 
bused  are  racings  and  one  of  them  runs  over  a  man 
wbo  is  croamng  the  road,  and  has  not  time  to  get  out 
of  the  way,*— has  not  the  injured  party  a  remedy 
agninst  the  projiriet or  of  either  omnibus?]  No  doubt 
heiwg.  [Oirss^^eU,  J.  It  seems  strange  to  say  tliat  A. 
bhftll  not  be  Responsible  for  his  negligence,  because  B. 
Ijm  beeii  n^glJgent  likewise, —  C.  being  the  party  in- 
jured Tli^  principle  of  Butterfield  v.  Forrester^  is,  that 
o!je  wko  receites  an  injury  from  the  negligent  act  of 
anotliCTj  fihalinot  have  an  action,  if  by  the  exercise  of 
oriiwKiry  care  he  might  have  escaped  the  injury.]  It 
isnotneeessatry  in  this  case  to  contend  for  a  proposition 
8j  vide  ag  tliHt  surggcsted.  The  jx)int  did  not  arise 
in  Btidgt  'Xi  The  •  Grand  Junction  Railway  Company. 
[Creisweli^  J.  It  could  not :  the  plea  amounted  to  not 
ijiiSlj',  OP  nothing;] 

Uumfrey  (with  whom  was  Cohhett\  in  support  of  the 
rule.  Britfye  v.  The  Grand  Junction  Railicuy  Coni* 
]my  iJoes  not  apply :  it  was  enough  there  to  decide 
that  the  pica  was  bad  in  point  of  form:  but  the  court 
nf>  on  to  say,  unnecessarily,  that  it  is  also  bad  in 
substance.  Adopting  the  suggestion  of  Parke,  B.,  in 
that  case,  the  learned  judge,  upon  this  occasion,  told 
tlie  jury,  that,  if,  in  their  opinion,  the  accident  might 
have  beoa  avoided  by  the  exercise  of  ordinaiy  care  on 
th^  pnrt  of  the  deceased,  or  of  the  driver  of  the  omnibus 
*»  which  he  was,  the  defendant  was  entitled  to  their 
verdict  [^Cresswelly  J.  It  appears  that  the  deceased 
got  out  whilst  the  omnibus  was  moving ;  and,  consc- 
'[iicntly,  he  had  not  sufficient  command  of  his  legs  to 
'>cable  to  get  out  of  the  way  of  the  defendant's  om- 
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1849.        nibus,  the  driver  of  which  could  not  reasonably  be  ex- 

pected  to  be  prepared  for  sucli  a  state  of  things.]     If 

TfloBooooD  ijjg  f^^^  were  so,  no  ordinary  care  on  Thorogood^Q  part 
BftrjiBT.  could  have  saved  hiin.  \_Cre8sweUf  J.  What  degree  of 
caution  could  have  enabled  the  driver  of  Barber^a  ooh 
nibus  to  avoid  the  accident  ?]  It  is  enough  to  «hew 
that  there  might  be  a  state  of  things  whicli  makes  the. 
direction  wrong.  We  may  assume  that  the  deceased 
was  in  the  right,  and  the  drivers  of  both  omnibuses 
wrong.  [^Cresswelly  J.  Wrong  in  what?]  In  omnibus. 
It  would  be  monstrous  to  say  that  the  plaintiff  ie  with- 
out remedy  against  either  party.  Put  the  ease  of  a 
passenger  on  board  a  steam-boat,  sitting  in  a'  plaoe  ap- 
propriated for  passengers,  and  getting  his  leg  broken 
by  another  steam*boat  coming  in  collision  with  them, 
—  what  remedy  would  he  have  against  the  proprietors 
of  the  boat  he  was  on  board  of?  l_V.  WUliamSy  J.  A 
coachman  is  responsible  to  his  master  for  the  doe 
management  of  the  carriage  in  which  he  is  diiv^i  by 
him.  Suppose  the  master  injured  by  the  coachmmi's 
want  of  care,  though  by  an  accident  which  would  not 
have  happened,  but  for  the  want  of  proper  care  on  the 
part  of  a  third  person, — would  the  coachman  be  Iiii« 
ble?]  It  is  submitted  that  he  would.  The  rule  ••as 
laid  down  in  Butterfield  v.  Forrester ^  and  followed  in 
Bridge  v.  The  Grand  Junction  Railway  Crnnpany^^  and 
Davies  v.  Mann,  is  not  so  large  as  the  summing  up  in 
this  case  assumes.  The  negligence,  to  operate  an 
excuse,  must  be  negligence  in  the  particular  Aing 
which  leads  to  the  accident.  • 

The  court,  before  pronouncing  judgment  in  this  case, 
desired  to  hear  the  argument  of  Cattlin  v.  Hills  sad 
Othcrj*,  a  case  involving  very  much  the  same  question. 

Cur.  adv.  vult 
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Cattlin'i;.  Hills  and  Others.  CATfiiw 


o. 


This  WM  an  action  up3n  the  case  brought  by  the        Hil&s. 
pkintifl^  who   carried   on   the   bnsineas   of  a  seal«en- 
graiw,  to  recover  damages  from  the  defendants,  the 
ngisterei  owners  of  the  "  Diamond  ^  Gravesend  steam- 
botU,  for  an  injury  sustained  by  him  whilst  a  passenger 
00  bttud  another  steam-vessel,  in  consequence  of  al- 
leged negligence  on  the  part  of  the  servants   of  the 
defendnnts. 

The  cause  was  tried  before  Cresstoell,  J.,  at  the  sit- 

tingB  at  Wiestmmsier,  after  Mieliaelmas  term,  1848.    'Hie 

fids  were  as  follows :  —  The  plaintiiF  was  a  passenger 

onbofttd  a  vessel  called  the  Sons  of  the  Thames,  which 

)A  hmdon  Bridge^  for  Oravcsendy  at  nine  o'clock  in 

the  mormog.  -  Having  arri\'ed  off  Nort/^et  Point,  the 

Sont  ^f  the  Thames  was  overtaken  by  the  defendant's 

vesielthe  Sapphire.     Both  vessels  being  on  the  Essex 

ride,  tnd  both  wishing  to  cross  to  Rosherville  Pier,  the 

in&«ter  of  llie  Sapphire,  in  consequence,  as  it  was  said,  of 

the  Sons  of  the  Thames  having  driven  her  too  far  on 

de  Essex  side,  was  compelled,  in  order  to  avoid  over- 

ahooting  the  pier,  to  port  her  helm ;  and,  when  about 

two  thirds  across,  she  rubl>ed  against  the  Sons  of  the 

ThameSf  and,  coming  in  contact  with  tlie  anchor  of  the 

htter,  which  projected  a  little  over  her  larboard  bow, 

badced  it  down  upon  the  plaintiiF 's  leg,  and  so  crushed 

it  m  to  render  amputation  necessary. 

There  was  contradictorv  evidence  as  to  whether  or 
^W)t  the  anchor  on  board  the  Sons  of  the  Thames  was 
P'opedy  stowed;  the  defendants  contending  that  it 
ought  to  have  been  lashed,  in  which  case  the  accident 
^^Unothavc  h.ipp^ncrl. 

The  learned  judge  told  tho  jury  that  t\v2  plaintiff 
^vas  not  entitled  to  rcjovcr,  if  they  were  of  ojunion  that 
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1849.        the  daninge  'sustained  by  the  pliiiiytlff-lmd  b^W'0< 

—        eioned  by  negligeiltic  an  the  part  of  Ihosd  inlrusted't 

i^ATTLiy  ^i^Q  condlict  and  management  of  the  Sans  dfthe  Them 
Il'iLLs.  l^ut  that  they  must  dismiss  from  their  mittds  ail'i 
had  been  said  ilbout  the  stowing  >of  the  ■a'nchor,  f&t  i 
the  plaintiff  tvould  be  entitled  toaTetdicty^veii  the* 
they  should  think  the  anchor  had  improperly  been  ^ 
tihfastched.        -  "     '        ''    *  <■    ■-*  /" 

The  juty,  ttiidcr  this  direction,  returned  a  vt»rdict 
the  plaintifiT^  damages  900/. 


,i!      •■.;.' 


1 1 1 


Mbntizgu  CkattiberSj  in  Hilary  term  last,  moreit' ft 

new  trialj   on  thb  gh)uhd  of  misdirefctionj^^thatV"^ 

verdict  was  against  evidence^   iltid  thftt  th6''d»rii8| 

were  excessive.     Buttcrjficld  T^  JPorrester(ia};  'Bridffi 

The  Grand  Jitnctlon  Railma?/  {]!ompany  (b\\Dkii»ei 

Mann  (c),   ahd  'Luxmtnrtt,  Large  (rf),   are  ditftfact- 1 

thbrities  to  4hew  that  the  actiota  iviil  ndt  lie/whereH 

injury  is  in  part  attributable  to  the  hegligetoce' or -iiri 

of  due  'cni*e  and  fearition  of  the  plaitttifF/ Or^^of  till 

having  the   managetnent  dnd  control  o^'the  comn; 

tnvin,  o^  vessel  iii  which  he  Atas*  being  conveyedi     3 

way  in  which  the  anchor  was  stowed  was  clciifrl^iaiiii 

of  the  manageraeht  of  the  ve^el,  atid  dagfat  DOt^to  hii 

been  withdrawn  from  the  consideration*  xJf"lbo»t5iii 

[Cj-esswcUy  J.      I  certainly  took   that?  upon  ^ttfyn 

There  was  no  evidence  as  to  the  duty  or  ihe  neccssi 

of  having  the  anchor  lashed  in  that  p^^t  of  ithaim 

whore   the   accident   happened.      The   hai^our^4n«a1 

gave  veiy  strbng  evidetice  that  it  was  neither  liecossa 

nor  usual.     Mauley  J.    Suppose  tho  anclK>r  was'ndjg 

gently  and  improperly  stowed  by  the  ownera  of  ti 

Sons  of  the  Thames^  and,  in  consequence  of  that  neg 

gence,  and  also  in  consequence  of  negligence'  oof  tl 

(«)   1 1  Eaut,  60.  (c)  10  M,  cV  W,  5*6. 
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partof  those  Btvigating;  the^Sapphire,  the^plaintiir, — an        1849. 
kiKM^t:  ihird  party,  ^^  was  ii^iii^^  ^  .  iag9^i>st  whom        ...— 
rouflt  kd  soek.  redress  ?]    He  would  have  a  clear  right  pf      p-^Tf -w 
aotioQugauist  the  owaorft  of  the  Sons  of  t/i^  Tfiarfies^        Hiila, 
vIh)  m^TQ  bound  .by  their  contract  to  convey  him  safely* 
•B«t  il  .by/na  means,  &Uow«.that  heihas  also  a  right  of 
aotionngalnot  the  .owners  of,  thfi  ^apphir^f  ,yf^09e  only 
fault  is,  that  they  accidentally  struck  against  something 
oaboftvdtba  other,  Teasel,  which  was  placed  whei^e  it 
ought  not  to  have  been.         ^.   ....  ...      ,. 

It  was  clear,  from  the  evidence  on  both  sides',  that 

the»  ttVi^.Yesseki  WrQre  stripling  e^ach  tp  get  first,  in  to 

B9sheat0ilk^,.iJ!h9'tSons  of  tl^  TJian^es  baviog  pressed 

ii»iSkppkire  m:  (to  the  j^^^ei^ahor^.  beyond  the  point 

vlieii^'c^K^cordiog.to  the  proper  cour^  of  navigation,  she 

ahoidd^tiaye  turued  off  to  crq^s  the  riyei:!  the^  latl^er 

T066el  w«ft  compelled  ta  ^eep  her  Jb^lm  ported,  or  ^he 

wouH .  hovQ  gone  beyojgid  »the  Bo^Jk^r^lle  Pier*     There 

v«9n9>oolUi^pn  :..the ; vessels, merely  gtinzed  each  other; 

*Adiio  injury!  oould  have  occurred,  but  for  the  improper 

^to^age  of  ttb^  anohor.     [^Cresswelli  J.     I  thought  it 

'^'»  aa  o^n.  question  for  the  jury.     They  probably 

^hoag^t  it  fair  racing  on  the  part  of  the  Sons  of  the 

*Phamesi  widjQBitiing  on  tho^part  of  the  Sapphire.'] 

The  damages  .were  clearly  excessive.  ,  It  is  true,  the 
plaintiff  sustained  the*  severe  inconvenience  of  losing  a 
*^;  bttt  that  does  not  very  much  interfere  with  the 
^e«i9  of  livii^  of  a  man  of  hb  trade.  .[^Maule,  J. 
^OO^  was  1^  one,  case  held  not  to  be  an  excessive  sum 
for  merely  holding  a.  stick  over  the  plaintiff,  (a)  Cress  ^ 
^^eU^J^  I  certainly  am  not  dissatisfied  with  the  verdict* 
The  amount  of  damages  was  for  the  jury»] 

"WiLDB,  G,  J.    Upon  the  first  point,  —  which  is  one 
of  very  general  importance,  and  of  some  nicety,  —  we 

(a)  P^r  Heathy  J,,  in  MereH  v  Harvey,  5  Taunt.  4t2..   1 

^^^rih,  139. 
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think  the  rule  may  go.  As  to  the  second,  there  ytt 
evidence  on  botli  eidea,  and  the  judge  reports  bitMM 
not  dissatisfied  >vith  the  rerdict :  under  these  oireoB 
stances,  we  cannot  interfere^  The  damages  aie^'i 
peculiarly  wHhin  the  proTince  of  the  jury,  thait  it^' 
only  under  very  particular  circumstances  that  a  itiotki 
on  the  ground  of  excess  can  be  entertained.  The  lei 
ef  a  leg  is  certainly  a  very  serious  thing,  and  one  d< 
serving  of  lai-ge  compensation.  The  rule,  therefcfln 
will  go  upon  the  ground  of  misdirection  only. 


WWdnSy  Serjt.,  A  Miller yBXnA  Wordsworth^  now  shelire 

cause.    They  submitted  that  the  rule  kid  down  in  Bm 

terfieldy.  Forrester^  and  since  extended  to  the  caaec 

servants  and  stents  under  the  immediate  controi  dP  th 

party,  was  inapplicable  to  persons  travelling  by  plibli 

conveyances,  over  the  management  of  which  they  Iuit 

no  control.     And  they  referred  to  Sills  v.  Brown  {ft] 

Smith   V.  IMkson(b)y   Dames   v.  Mann{c),  Lynch  i 

Nurdin  (d),  and  Bridge  v.    The  Grand  Junction  RaU 

Tcay   Company  (« ),  and  to  the  observations  upon  tfa 

last-mentioned  case,  in  the  notes  to  Ashby  r.  WhiU 

1  Smithes  Leading  Cases  (^),  where  the  learned  auMi 

tators  say :  —  "A  hasty  perusal  of  the  report  of  ihk 

case  might  lead  to  the  supposition,  that,  accoiding'ti 

the  opinion  of  the  court,  the  plea  might  have  been  msA 

good  in  substance,  though  not  in  form,  by  an  avermen 

that  the  plaintiflF's  driver  could,  by  ordinary  care,  hsin 

avoided  the  accident :  but  that  result  does  not  by  an} 

means  follow  from  what  the  learned  judges  said,  mud 

less  from  what  they  actually  decided.     It  may,  pezlia|M 


(a)  9C.SiF.60\, 

'  (ft)  3M.fi;  G.  59',  S  Scott, 

N.  R.  3^6. 

(c)   iOM.S;  W.5^6 

(</}  1  Q.  B.  -29;  4  P'  <S-  O. 


(e)  3  M.  Si  W.  244. 
{g)  3rdedit.^byjr«(t/lii^tnid 
WiU98,  p.  132  0. 
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ttfelj  be  asserled  that  the  {jlea  wns  at  all  events  bad  in 
aebstanoeyfor  not  aUeging  that  the  passenger  who  brought 
tlie  actioii  was.  guilty  of  negligence.  If.  twa  drunken 
itagfr-ooaduneB  were  to  drive  their  respective  carriages 
aguDit  aadi  ^Qiet,  and  injure  the  passengers,  each  would 
hweto.pay  far.  hisowa  carnage,  no  doubt;  but  it  is 
iaeoBceiTable  that  each  set  of  passengers  shoi^,  by  a 
£etioQ^  be  identified  with  the  coachman  who  drove 
theii,  so  as  to  be  restricted  for  remedy  to  actions  agiunst 
their  own  driver  or  his  employer." 


)849. 
€atteik 

HlUA; 


IL  Chambere  and  BramweH^  in  support  of  the  rule.  It 
must  aow.be  assumed  that  the  Sapphire  was  negligently 
navigated^  so  as  to  produce  a  collision  with  the  Sons  of 
ik  Thames:  but  it  is  not  so  clear  that  the  displace- 
ment of  the  anchor  on  board  the  latter  vessel,  was 
Mfy  attributable  to  the  n^ligence  of  the  crew  of  the 
fiaitter.    The  accident  occurred,  partly  in  consequence 
of  the  boUisioB,  and  partly  in  consequetoo  of  the  im- 
proper  stowage  of  the  anchor.     This  litter  cause,  tliere- 
ibre,  ahoold  not  have  been  witlidrawn  from  the  attention 
of  the  jury ;  it  was  a  most  important  ingredient  for 
their  consideration.     [^Mauley  J.  You  must  say  that  the 
sll^ation  in  a  special  plea  that  the  plaintiff  was  contri- 
batorj  to  the  accident,  would  be  sustained  by  shewing 
^  there  was  negligence  on  the  part  of  those  having 
the  management  of  the  Sons  of  the  Thames,  and  that 
the  pluntiff  was  a  passenger  therein.]     Precisely  so^ 
tf  there  has  been  any  negligence  conducive  to  the  injury, 
o&  the  part  of  those  whom  he  employs  to  carry  him, 
^6  plaintiff  cannot  complain  of  negligenoe  on  the  part 
of  the  defendants.     In  Flower  v.  Adam  {a),  it  was  held, 
^oat,  if  the  proximate  cause  of  damage  be,  the  plaintiff's 
^nskilfulness,  although  the  primary  cause  be  the  mis- 
feasance of  the  defendjint,  the  plaintiff  cannot  recover : 


(rt)  2Tatf»f.  314. 
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at  least,  if  the  mischief  be  in  part  occasioned  by  the 
misfeasance  of  a  third  person  not  sued*  There,  A.  placed 
lime-rubbish  in  a  highway,  the  dust  blown  firom  it 
frightened  the  horse  of  J5.,  and  nearly  carried  him  into 
contact  with  a  passing  waggon,  in  avoiding  which  he 
unskilfully  drove  over  other  rubbbh  placed  in  the  road 
by  C,  and  was  overthrown  and  hurt :  it  was  held,  that, 
upon  a  count  stating  these  facts,  B*  could  not  recover 
against  A.     The  question  there  left  to  the  jury,  as  well 
a3  in  Davies  v.  Mann,  was,  to  whose  want  of  care  was 
the  proximate   cause  of  the  injury   attributable.     In 
Sills  v.  Brown  (a),  a  brig  was  carrying  her  anchor  in  a 
position  contrary  to  the  by-laws  of  the  river  Thames, 
at  the  time  when  she  came  in  collision  with  a  barge ; 
and  it  was  held  that  the  improper  carrying  of  the 
anchor,  would  not,  of  itself,  be  sufficient  to  make  the 
owner  of  the   brig   responsible  in    damages,    if   the 
barge,  by  departing  from  the  known  rule  of  the  river, 
brought  herself  into  the  situation  in  which  the  brig 
struck   her,   although,    but    for    the   position   of   the 
anchor,   the   collision  would  not  have   produced  the 
injury  complained  of.     ColeridgCy  J.,  in  his  summing 
up,  told  the  jury,  that,  "  if  it  was  a  pure  accident, 
or  if  the  plaintifTs  servants  substantially  contributed 
to  the   injury,  by   their  improper  or  negligent   con- 
duct, the  defendant   would  be  entitled  to  their  ver- 
dict ;    but  that,   on   the  contrary,  if  the  injury  was 
occasioned  by  the  improper  or  negligent  conduct  of  the 
defendant's  servants,  and  the  plaintifTs  servants  did  not 
substantially  contribute  to  produce  it,  then  the  plaintiff 
would  be  entitletl  to  their  verdict."     One  of  the  jury 
asked  the  learned  judge  whether  he  had  not  told  them 
that  the  way  in  which  the  anchor  was  placed  had  no- 
thing to  do  with  the  question :   to  which  his  lordiship 
answered,— *^  No.     You  must  have  misunderstood  my 


(a)  dC.S^P.dOU 
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ohmn&aa^i£'^takiwM»  the  impresdion  yon  received. 
The  fMfiiioii  of  t&e  tauhov  will  not  be  Bufficient  to  moke 
the  dcfiendant  liable^  if  the  plaintifi;  by  hia  servftnts^  sab- 
stiotiaMy  contributed  to  the  occurrence  of  the  injury,  fkoi 
to  Ht  amount^'  bat  to  the  occurrence  of  it  \    The  plaintiff 
a^  tint)  if  the- anchor  had  not  been  in  thepoeitton  in 
whkkittrM,-  no ' injury  would  have  oceurred  at  all; 
but  tkit  w<Kild'  >not  make  the  defendant  liable,  if  the 
pe;^  outboard  the  plaintiff's  barge  brought  it  by*  itiw 
proper  or  carelesa  navigation  into  the  position  in  wiiich 
itrecdved  the  injury."    Here,  the  learned  judge  with- 
drew fmn'  the  jury-  what   Coleridge^  J.,  in  that  case, 
pot  nos&  promineiltly  before  them*     It  can  hardly  be 
saklibat'  the  -  injured  party  could  maintain  separate 
actkmsiaganist  the  proprietors  of  each  vessel  r  he  oouM 
notQTge,  as  againt  eaoh^  that  the  injury  was  occilsioned 
by ill  negligenceiafone^     \Metuhj  J.  When  a  man  has 
ft  wnmg  done  to  him  by  sevend  tort^fi^asors^^  he  clearly 
Hai  ft  rig^t>  of /action  against  some  of  them;]  '  -No 
doobt    But,  if -this  action  be  mainUinabley  the  present 
dcfeodaats  will,  in  truth,  be  paying  damages  for  the 
negligeace  of  the  owners  of  the  other  vessel,  as  well 
as  tbc  their  own  n^ligence.     [CVaw^wrf/,' J.    Though 
iK)t  lashed,  the  andior  would  have  don6^  no  harm,  biit 
for  the  default. of  the  defendants.     Admitting  that  the 
&3ebr  ought  to  have  been  lashed,  if  the  collision  arose 
through  the  default  of  the  defendants,  without  any 
Walton  the  part  of  the  plaintiff,  or  the  vessel  he  was  in, 
the  defeadants  are^  liable.]     There  can  be  no  difference 
^  degree  of  negligence  between  an  improper  stowage  of 
the  anchor,  and  improperly  porting  the  helm*  (a) 


1849. 

CAtttnr 
HfiiJL 


CoLTMAK,  J.      The  case  of   Thorogood  v.  Bryan 
^eemsdUtmctly  to  raise  the  question  whether  a  passenger 

(•)  And  see  HuUman  v'Sen*      Vanderplank  v.   Miller,  M.  8f 
"««,  5  £#;».  A",  p.  C.  226.,  and      M.  1 69- 

Vouvm, — CD.  K 


Tlu>rogood 
Bryan, 


I 
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in  aH  omnibus  is  to  be  considered  bo  far  identified  with 
the  owner,  that  negligence  on  the  part  6f  the  owner  or 
his  servant  is  to  be  considered  negligence  of  the  pM* 
senger  himself.  As  I  understand  the  law  upon  this 
subject,  it  is  this,  —  that  a  party  who  sustains  an  iigtiiy 
from  the  careless  or  negligent  driving  of  another^  maj 
maintain  an  action,  unless  he  has  himself  been  guilty  ai 
such  n^ligence  or  want  of  due  care  as  to  have  oon- 
tributed  or  conduced  to  the  injury.  In  the  pieBent 
case,  the  negligence  that  is  relied  on  as  an  excuse,  itf 
not  the  personal  negligence  of  the  party  injured^  but  the 
negligence  of  the  driver  of  the  omnibus  in  which  bs 
was  a  passenger*  But  it  appears  to  me,  that,  having 
trusted  the  party  by  selecting  the  particular  conveyance 
the  plaintiff  has  so  far  identified  himself  with  the  ownei 
and  her  servants,  that,  if  any  injury  results  from  thdoc 
n^ligence,  he  must  be  considered  a  party  to  it.  la 
other  words,  the  passenger  is  so  far  identified  with  the 
carriage  in  which  he  is  travelling,  that  want  of  care 
on  the  part  of  the  driver  will  be  a  defence  of  the  driver 
of  the  carriage  which  directly  caused  the  injury,  (a) 
That  being  so,  the  summing  up  in  this  case,  —  which  is 
in  accordance  with  the  opinion  expressed  by  the  oourt 
of  Exchequer  in  Bridge  v.  The  Grand  Junction  Jtml- 
way  Company f  though  not  in  terms  with  the  decision  oi 
that  case,  —  was  correct.  I  therefore  think  the  veidiel 
should  stand  undisturbed. 

With  regard  to  the  case  of  GattUn  v.  Hilhf  that 
gives  rise  to  a  further  point,  upon  which  we  are  desirous 
of  taking  some  little  time  for  deliberation. 


Maule,  J.     I  agree  with   my  brother  Coltman  in 
thinking  that  the  rule  in  Thorogood  v.  Bryan  ought  to 


(a)  This  seems  to  be  the 
supposition  which  the  learned 
editors  of  the  third  edition  of 


Smith'8  Leading  Cases  (tupr^, 
p.  1^6.)  designate  at  "inesn- 
ceivable." 
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btf  discharged.     This  13  an  action  brought  to  recover        1849. 
damsges  against  an  omnibus  proprietor  for,  negligently        — — 
caunng  the  death  of  the  plaintiff's  husband,  by  knock-    Thohooooo 
iag  him  down  and  driving  over  him  as  he  had  just       Bryan. 
a%iited  from  another  omnibus.     My  brother  Williams, 
k  legYiog  the  case  to  the  jury,  told  them,  that,  if  they 
ilKmkI  be  of  opinion  that  the  occurrence  was  purely 
mdental,  or  that  the  deceased,  or  the  driver  of  the 
omnibus  by  which  he  was  carried,  had  by  any  negligence 
or  want  of  care  on  their  part  contributed  to  the  a:oci- 
deaft,  they  must  find  for  the  defendant.      The  jury 
iming,  upon  that  direction,  found  for  the  defendant, 
it  most  be  assumed  that  they  found  that  there  had  been 
DCgligenoe  on  the  part  of  the  driver  of  the  omnibus  in 
whidi  he  was  a  passenger.     The  case  is  an  important 
one,  iaaunuch  as  it  is  in  some  degree  novel,  though 
Bomewhat  similar  in  principle  to  Bridge  v.  TJie  Chrand 
JmUffH  RaUwajf  Company,  where,  in  case  against  a 
nilway  c(»npany  for  the  n^ligent  management  of  a 
tnin,  whereby  it  ran  against  another  train  in  which  the 
pUntiff  was  a  passenger,  and  injured  him,  a  plea  that 
tlw  persons  having  the  management  of  the  train   in 
wbich  the  plaintiff  was,  managed  it  so  negligently  and 
improperly,  that,  in  part  by  their  negligence,  the  de- 
fendants' train  did  the  mischief,  —  was  held  bad.     The 
court  of  Exchequer  there  seem  to   have   thought,  — 
though  it  was  not  necessary  to  decide  it,  —  that,  where 
tbere  is  negligence  on  both  sides,  the  action  cannot  be 
ittintuned.      Although  I  at  one  time   entertained   a 
contrary  impression,  upon  further  consideration  I  in- 
cline to  think,  that,  for  this  purpose,  the  deceased  must 
"C  considered   as   identified  with   the   driver  of  the 
^bug  in  which  he  voluntarily  became  a  passenger, 
•nd  that  the  negligence  of  the  driver  was  the  negli- 
pooe  of  the  deceased.     If  the  deceased  himself  Imd 
•^n  driving,   the   case  would  have  been  quite  free 
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from  doubt  So,  there  could  have  been  no  doulH 
had  the  driver  been  employed  to  drive  him^  man 
no  one  else.  On  the  part  of  the  plaintiff,  it  is  sag 
gested  that  a  passenger  in  a  public  conveyance  ha 
no  control  over  the  driver.  But  I  think  tba 
cannot  with  propriety  be  said.  He  selects  the  oon 
veyance.  He  enters  into  a  contract  with  the  ownei 
who,  by  his  servant  the  driver,  he  employs  to  drive  hinr 
If  he  is  dissatisfied  with  the  mode  of  conveyance,  he  i 
not  obliged  to  avail  himself  of  it.  According  to  th 
terms  of  his  contract,  he  unquestionably  has  a  remed 
for  any  negligence  on  the  part  of  the  person  wit 
whom  he  contracts  for  the  journey.  It  is  somewhi 
remarkable  that  actions  of  this  sort  are  almost  it 
variably  brought  against  the  rival  carriage  or  vessel,  - 
which  is  only  to  be  accounted  for  by  that  party  spiri 
which  more  or  less  enters  into  every  transaction  of  lifi 
If  there  is  negligence  on  the  part  of  those  who  ban 
contracted  to  carry  the  passengers,  those  who  are  ii 
jured  have  a  clear  and  undoubted  remedy  against  then 
But  it  seems  strange  to  say,  that,  although  the  defend 
ant  would  not,  under  the  circumstances,  be  liable  to  th 
owner  of  the  other  omnibus  for  any  damage  done  to  hi 
carriage,  he  still  would  be  responsible  for  an  injury  to 
passenger.  The  passenger  is  not  without  remedj 
But,  as  regards  the  present  defendant,  he  is  not  altc 
gether  without  fault  He  chose  his  own  conveyanci 
and  must  take  the  consequences  of  any  default  of  th 
driver  whom  he  thought  fit  to  trust  For  these  reason 
it  seems  to  me  that  the  direction  of  my  brother  fVi 
Hams  was  quite  correct,  and  that  the  rule  should  I 
discharged. 


Cr£SSW£LL,  J.  I  am  of  the  same  opinion.  I  mui 
own  I  should  not  have  been  sorry  if  the  point  ooul 
have  been  raised  upon  a  bill  of  exceptions.     The  sal 
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ject  18  an  important  one^  and  ought  to  be  definitively        1849. 

Mt  at  rest     I  incline  to  think  that  the  opinion  thrown        ■ 

out  by  the  court  of  Exchequer  in  Bridffe  v.  T/ie  Grand   Thorooood 

Junction  Railway  Company ^  is  the  correct  one.     If  the       Bryan. 

driver  of  the  omnibus  the  deceased  was  in,  had,  by  his 

oegligence,  or  want  of  due  care  and  skill,  contributed 

to  any  injury  from  a  collision,  his  master  clearly  could 

maintain  no  action.     And   I  must  confess  I  see  no 

reason  why  a  passenger  who  employs  the  driver  to 

coDTey  him»  stands  in  any  better  position.     For  these 

leasons,  I  think  the  plaintiff  in  this  case  was  not  en- 

titled  to  recover. 

Y.  Williams,  J.  I  am  of  the  some  opinion.  I 
thmk  the  passenger  must,  for  tliis  purpose,  be  considered 
38  identified  with  the  person  having  the  management  of 
the  omnibus  he  was  conveyed  by. 


Kule  discharged,  (a) 


As  to  CaMin  v.  Hills y 


Cur*  ado.  vidt. 


On  Monday,  the  25th  of  June,  1849,  the  court  were        ^««'«» 
prepared  to  give  judgment  in  this  case,  —  discharging        jnUs, 
rt«  rule,  as  it  was  understood,  —  but   they  were  iu- 
fonned  that  the  parties  had  agreed  to  a  compromise : 
consequently,  no  judgment  was  given. 

(<i)  See   the  cases  upon   this  subject  collected  and  carefully 
•iTiogcd  inOiiphant  on  Homes  and  Gaminy,  pp.  157.  ct  seq. 
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June  9, 1 . 


A.  entered       H^HIS  was  an  action  of  assumpsit     The  declaration 

into  posses-  BtatQ^,  that,  on  the  7th  of  November,  1844,  by  an 

sion  of  pre- 
mises under     agreement  in  writing  of  that  date,  the  defendant  agreed 

an  agreement   to  let,  and  the  plaintiff  then  agreed  to  take  of  the  de- 

under  which    ^®^^^*>  ^^^  ^^^  years  from  the  9th  of  October,  1844> 

at  the  rent  of  50/.  a  year,  the  house,  garden,  &o., 
situate  at  Bromboroughy  in  the  coupty  of  Chester^  then 
in  the  occupation  of  the  plaintiff;  and  it  was  agreed 


he  was  to 
hold  them  as 
tenant  for  two 
years,  at  the 


yearly  rent  of  that  the  plaintiff  might,  at  his  own  expense,  make  such 
Jv '' ^*^ , .  alterations  and  additions  to  the  premises  as  he  m^ht 
to  make,  at  think  proper,  the  same  being  improvements ;  that  the 
his  own  ex-  plaintiff  should  have  the  right  of  purchasing  the  said 
alterations  and  P^^mises  at  the  end  of,  or  at  any  time  during,  the  siud 
additions  to  term  of  two  years,  it  being  then  understood  by  and  be* 
premises     ^^^^^^  ^/^  g^i^i  parties  that  the  defendant  was  pos9€Ssed 

think  proper,    of  the  said  premises  for  his  own  life  and  the  life  of  one 
the  same 
being  im- 
provements, 
and  A.  to 
have  the 
option  of 
purchasing 
the  premises, 
at  any  time 
during  the 
two  years, 
for  600/.  — 
'^  it  being 

understood  between  the  parties  that  B.  was  possessed  of  the  premises  for  his  own 
life  and  the  life  of  C,  and  of  the  survivor  of  them."  It  being,  however,  dis- 
covered that  B.  had  not  the  precise  interest  mentioned  in  the  agreement,  A. 
brought  assumpsit  to  recover  damages  for  the  breach  of  contract,  and  also  com* 
pensation  for  the  money  expended  by  him  in  improvements  :  — 

Held,  that  he  was  only  entitled  to  recover  the  value  of  the  proposed  lease,  and 
not  the  value  of  the  improvements. 


Afrs,  Manwanng,  and  of  the  survivor  of  them :  that,  the 
agreement  having  been  so  made  as  aforesaid,  in  consi* 
deration  thereof  &c.,  the  defendant  promised  to  perform 
the  agreement ;  and  that  he  was  possessed  of  the  said 
premises  for  his  own  life  and  for  the  life  of  the  said 
Mrs.  Manwaringy  and  that  he,  the  defendant,  would,  if 
the  plaintiff  elected  to  purchase,  according  to  the  said 
agreement,  make  and  deduce  to  the  plaintiff  a  good  and 
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valid  title  to  the  said  estate  and  interest  of  the  plaintiff 
thermnbefore  mentioned  in  and  to  the  said  premises: 
Averment,  that  the  plaintiff,  confiding  in  the  said  agree- 
ment and  promise  of  the  defendant,  did,  to  wit,  on  &c., 
take  possession  of  the  said  house,  garden,  &c,  and  enter 
into  occupation  thereof  on  the  terms  aforesaid,  and  that, 
during  the  said  term,  to  wit,  on  &c,  he  gave  notice  to 
the  defendant  that  he  elected  to  purchase  the  said 
pramises  for  600/.,  according  to  the  said  agreement; 
aod  the  plaintiff  then  requested  the  defendant  to  make 
him  a  good  and  valid  title  as  mentioned  in  the  said 
agreement :  that,  although  a  reasonable  time  had  elapsed, 
before  the  suit,  for  the  defendant  to  make  a  good  and 
valid  title,  and  the  plaintiff  had  always  been  ready  and 
willing  to  pay  the  purchase-money,  and  perform  all 
other  matters  required  of  him,  according  to  the  said 
agreement ;  yet  that  the  defendant  wholly  disregarded 
hii  promise,  and  was  not,  either  at  the  time  of  making 
the  said  agreement,  or  within  a  reasonable  time  after  he 
had  notice  of  the  plaintiff's  election  to  purchase,  or  at 
any  other  time,  possessed  of  the  said  premises,  &c.,  ac- 
cording; to  the  meaning  of  the  said  agreement,  and  the 
defendant  did  not  nor  would  at  any  time  make  a 
good  and  valid  title  to  such  estate  and  interest  in  the 
Slid  premises,  according  to  the  meaning  of  the  said 
i^reement,  —  by  means  whereof  the  plaintiff  had  been 
deprived  of  all  the  benefits  which  would  have  arisen  to 
Urn  from  the  completion  of  the  said  purchase :  that  the 
plaintiff,  confiding  in  the  said  promise  of  the  defendant, 
U)d  intending  to  purchase  the  said  premises,  &c,  ac- 
coring  to  the  said  agreement,  did,  during  the  said 
tenn,  at  his  own  expense,  make  alterations  and  im- 
provements in  the  said  premises,  and,  in  so  doing. 
Incurred  great  expense,  to  wit,  1000/.,  in  and  about  the 
i^e  alterations  and  improvements, — all  which  moneys 
^'cre,  by  reason  of  the  defendant's  breach  of  promise, 
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wholly  lost  to  the  plaintiff;  and  the  plaintifF,  by  reason 
of  the  premises,  was  otherwise  greatly  damnified,  &c 

The  defendant  pleaded,  —  non  assumpsit,  —  that  the 
defendant  was  possessed  of  the  premises  for  his  own 
life  and  the  life  of  Mrs.  Manwaring^  &c-,  —  and  that  he 
did,  within  a  reasonable  time,  make  a  good  title,  &c. 

The  cause  was  tried  before  Wildcy  C.  J.,  at  the  sum- 
mer assizes  at  Chester,  in  1848.  It  appeared  that  the 
plaintiff  took  possession  of  the  premises  at  the  date  of 
the  agreement  set  out  in  the  declaration,  and  imme- 
diately, and  without  any  notice  to  the  defendant,  com- 
menced making  extensive  alterations  and  improrements 
thereon,  which  were  completed  in  the  summer  of  1845, 
at  a  cost  of  about  400/. ;  and  that,  on  the  2nd  of  June, 
1846,  he  gave  the  defendant  notice  of  his  intention  to 
exercise  the  option  of  purchasing  his  interest  in  the 
premises.  It  turned  out,  upon  an  investigation  of  the 
defendant's  title,  that  he  had  not  the  precise  interest 
stated  in  the  agreement,  but  that  he  was  entitled  to  the 
premises  for  the  life  of  Mrs.  Manwarinffy  and  for  sixty* 
one  years  beyond.  Tlie  plaintiff  thereupon  refused  to 
complete  the  purchase,  and  brought  this  action  to 
recover  compensation,  as  well  for  the  defendant's  breach 
of  contract,  as  for  the  expense  he  had  incurred  in  im<* 
proving  the  premise?. 

The  learned  judge  told  the  jury  tliat  "improve* 
ments"  meant  "improvements  with  reference  to  pe- 
cuniary value:"  and  he  propounded  two  questions  to 
them,  —  first,  what  was  the  value  of  a  lease  such  as  the 
defendant  by  his  contract  professed  to  sell,  witliout  the 
improvements,  on  the  day  on  which  the  plaintiff  inti- 
mated his  intention  to  take  the  lease,  viz.  on  the  2nd  of 
Ju?iey  1846?  —  secondly,  what  was  the  value  of  the 
lease,  on  the  same  day,  with  the  improvements? 

In  answer  to  the  first  question,  the  jury  found  that 
the  value  was  40a*.  ;  and  to  the  second,  that  the  lease 
was  worth  100/.     A  verdict  was  thereupon  entered  fur 
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the  plaintiff  for  10221)  subject  to  leave  to  the  defendant 
to  move  to  reduce  it  to  40s.,  if  the  court  should  be  of 
opinion  that  the  plaintiff  was  not  entitled  to  recover  in 
respect  of  the  money  expended  by  him  upon  the  im<* 
provements. 

Wehbyy  in  Michaelmas  term,  1848,  accordingly  ob- 
tained a  rule  nisi.  He  referred  to  Flureau  v.  Thorn-- 
Vll[a)  and  Hopkins  v.  Grazebrooh  (&) 


1849. 


Crompton  and  Couch  now  shewed  cause.  As  a 
general  rulei  one  who  sustains  a  loss  by  reason  of  a 
breadi  of  contract  for  the  sale  of  land,  is  entitled  to 
cknuiges  to  such  extent  as  will  place  him  in  the  same 
situation  as  he  would  have  been  in  had  the  contract 
been  duly  performed.  An  exception  was  engrafted 
upon  that  rule  by  the  case  of  Flureau  v.  Thornhilly 
where  it  was  held  that  a  contractor  for  a  purchase  of 
real  estate,  to  which  the  title  proves  (without  collusion) 
defective,  is  entitled  to  recover  no  satisfaction  for  the 
loss  of  his  bargain.  Lord  Chief  Justice  De  Grey  there 
says:  "  Uiwn  a  contract  for  a  purchase,  if  the  title 
proves  bad,  and  the  vendor  is  (without  fraud)  incapable 
of  making  a  good  one,  I  do  not  think  that  the  purchaser 
can  be  entitled  to  any  damages  for  the  fancied  goodness 
rf  the  bargain  which  he  supposes  he  has  lost."  And 
Bkckstone,  J.,  says :  "  These  contracts  are  merely  upon 
condition,  frequently  expressed,  but  always  implied, 
that  the  vendor  has  a  good  title.  If  he  has  not,  the 
return  of  the  deposit,  with  interest  and  costs,  is  all  that 
can  be  expected."  Hopkins  v.  Grazebrook  introduces  a 
'^rthcr  exception.  There,  a  person  who  had  contracted 
for  the  purchase  of  an  estate,  but  had  not  obtained  a 


in)  2  Sir  W.  Blac.  1078. 
^Mvf^Uratt  v.  Ellis,  Sugd. 
^'U'.Appendix,  No.  VIK 
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conveyance,   put  up  the   estate  for  sale  in    lots   bj 
auction,  and  engaged  to  make  a  good  title  by  a  certaii 
day,  which  he  was  unable  to  do,  as  his  vendor  neve! 
made  a  conveyance  to  him :  and  it  was  held,  that  i 
purchaser  of  certain  lots  at  the  auction,  might,  in  az 
action  for  not  making  a  good  title,  recover  not  only  thi 
exi>enses  which  he  had  incurred,  but  also  damages  foi 
the  loss  which  he  sustained  by  not  having  the  contrad 
carried  into  effect.      Abbott^  C.  J.,  says:    "The  dfr 
fendant  had,  unfortunately,  put  the  estate  up  to  auction 
befo]^  he  got  a  Conveyance.     He  should  not  have  taken 
such  a  step,  without  ascertaining  that  he  would  be  in  a 
situation  to  offer  some  title ;  and,  having  entered  into  a 
contract  to  sell,  without  the  power  to  confer  even  the 
shadow  of  a  title,  I  think  he  must  be  responsible  foi 
the  damage  sustained  by  a  breach   of  his  contract." 
And  Bayley,  J.,  says :  "  Where  a  vendor  holds  out  an 
estate  as  his  own,  the  purchaser  may  presume  that  he 
has  had  a  satisfactory  title  ;  and,  if  he  holds  out  as  bis 
own  that  which  is  not  so,  I  think  he  may  very  fairly  be 
compelled  to  pay  the  loss  which  the  purchaser  sustains 
by  not  having  that  for  which  he  contracted.**  In  fVcUher 
v.  Moore  (a),  A.  having  contracted  with  B.  for  the  pur* 
chase  of  a  real  estate,   the  vendor,  acting  bond  fiit^ 
delivered  an  abstract  shewing  a  good  title;  and  A.^ 
before  he  examined  it  with  the  original  deeds,  con* 
tractcd  to  re-sell  several  portions  of  the  property,  at  a 
considerable  profit.     Upon  a  subsequent  examination  of 
the  abstract  with  the  deeds,  A.  discovered  that  the  title 
was  defective,  and  the  sub-purchasers  refused  to  com- 
plete theij^  purchases,  and  he  refused  to  complete  hia 
purchase  from  B.^  and  brought  an  action,  wherein  he 
claimed,  as  damages,  the  expenses  which  ho  had  incurred 
in  the  investigation  of  the  title,  the  profit  whicli  would 
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seemed  from  the  re^sale  of  the  property,  the 
expenae  attending  the  re-sale,  and  the  sums  which  he 
wai  liable  to  pay  to  the  sub-contractors  for  the  expenses 
incttiied  by  them  in  examining  the  title.  It  was  held 
that  he  was  entitled  to  recover  only  the  expenses  that 
he  had  incarred  in  the  investigation  of  the  title,  and 
Bonunal  damages  for  the  breach  of  contract,  as  no  fraud 
oould  be  imputed  to  the  vendor.  It  is  difficult  to  see 
how  the  question  of  bona  fides  can  enter  into  the  con- 
ndemtion  of  the  vendee's  rights.  Bayky^  J.,  there 
Mys:  *' The  defendants  undertook  to  make  a  good  title, 
tod  they  might  honestly  think  that  they  should  be  able 
to  do  BO.  It  turned  out  that  they  could  not,  and  con- 
flequeatly  the  contract  was  broken,  and  they  were  liable 
toanacUon.  The  plaintiff,  however,  must  shew  that 
the  damages  which  he  seeks  to  recover  arose  from  the 
acts  of  the  defendants,  and  not  from  his  own  haste. 
*  *  *  If  there  were  mala  fides  in  the  original 
Teodor  (but  not  otherwise),  I  am  not  prepared  to  say 
that  the  purchaser  might  not  recover  the  profit  which 
would  have  arisen  from  the  rc-sale.  But,  if  pre- 
mitts  for  which  a  party  has  contracted  are  by  him 
o&red  for  re-sale  too  soon,  tliat  is  at  his  own  peril, 
and  the  damage,  if  any,  resulting  from  such  offer, 
ariaes  from  his  own  premature  act,  and  not  from  the 
faultof  his  vendor."  And  Littledaie,  J.,  says :  "  Where 
a  contract  for  the  purchase  of  land  is  made,  each  party 
cannot  but  know  that  the  title  may  prove  defective, 
ttd  must  be  taken  to  proceed  ui)on  that  knowledge.*' 
That  case  proceeded  upon  a  ground  which  is  not  appli- 
cable here.  All  those  cases  are  considered  in  Robinson 
V.  Harman{a)9  where  it  was  held,  that,  where  a  party 
^p^  to  grant  a  good  and  valid  lease,  having  full 
hiowledge  that  he  has  no  title,  the  plaintiff^  in  an  action 
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for  the  breach  of  such  agreement^  may  recover,  beyoml 
his  expenses,  damages  resulting  from  the  loss  of  bk 
bargain;  and  the  defendant  cannot,  under  a  plea  ol 
payment  of  money  into  court,  give  evidence  that  the 
plaintiff  was  aware  of  the  defect  of  title.  **  The  rule  d 
common  law,"  says  Parke,  B.,  **  is,  that,  where  a  part] 
sustains  a  loss  by  reason  of  a  breach  of  contract,  he  ia. 
so  far  as  money  can  do  it,  to  be  placed  in  the  aami 
situation  with  respect  to  damages,  as  if  the  contraci 
had  been  performed.  The  case  of  Flureau  v.  Thont 
hiU  qualified  that  rule  of  the  common  law*  It  ww 
there  held  that  contracts  for  the  sale  of  real  estate,  an 
merely  on  condition  that  the  vendor  has  a  good  title 
so,  that,  where  a  person  contracts  to  sell  real  property 
there  is  an  implied  undertaking,  that,  if  he  fail  to  mab 
a  good  title,  the  only  damages  recoverable,  are,  du 
expenses  which  the  vendee  may  be  put  to  in  investigat 
ing  the  title.  The  present  case  comes  within  the  rul< 
of  the  common  law ;  and  I  am  unable  to  distinguish  ii 
from  Hopkins  v.  Grazebrook,^  And  Alderson,  B.,  says; 
^^  The  damages  have  been  assessed  according  to  tin 
general  rule  of  law,  that,  where  a  person  makes  a  oon^ 
tract,  and  breaks  it,  he  must  pay  the  whole  damage 
sustained.  Upon  that  general  rule,  an  exception  wai 
engrafted  by  the  case  of  Flureau  v.  ThamMUy  and  upoi 
that  exception  the  case  of  Hopkins  v.  Grazebrook  en* 
grafted  another  exception.  This  case  comes  within  tb 
latter,  by  which  the  old  common  law  rule  has  beei 
restored.  Therefore,  the  defendant,  having  undertakei 
to  grant  a  valid  lease,  not  having  any  colour  of  title 
must  pay  the  loss  which  the  plaintiff  has  sustained  b] 
not  having  that  for  which  he  contracted."  In  tin 
present  case,  the  expense  incurred  by  the  plaintiff  ii 
alterations  and  improvements,  was  matter  whidi  was  u 
the  contemplation  of  the  parties  at  the  time  the  con 
tract  was  entered  intOb     The  real  and  only  question^  is 
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whether  the  consequential  damages  naturally  and  pro- 
perly flowed  from  the  defendant's  breach  of  contract. 

WMjf,  in  support  of  the  rule.  The  stipulation  as 
to  the  making  of  alterations  and  improvements,  was 
introduoed  into  the  contract  merely  to  prevent  the 
tenant  from  being  made  liable  for  waste.  Immediately 
upon  the  execution  of  the  agreement  in  November,  1844, 
the  pbuntiff,  without  any  notice  to  the  defendant,  pro- 
ceeded to  make  extensive  alterations ;  and  it  was  not 
until  they  were  completed,  in  June,  1845,  that  he  gave 
my  intimation  of  his  intention  to  avail  himself  of  the 
option  to  purchase  the  defendant's  interest.  The  plaintiff 
cannot  recover  damages  for  any  fancied  loss  of  bargain. 
It  is  not  necessary  to  contend  upon  the  present  occasion, 
that  he  is  only  entitled  to  nominal  damages.  The  ques- 
&n  is,  whether  the  money  the  plaintiff  has  expended 
in  improvements  constitutes  a  damage  that  naturally 
results  from  the  defendant's  breach  of  contract.  In  the 
case  of  goods,  the  only  measure  of  damages  would  be 
the  maiket  value  at  the  time  of  the  breach.  There 
is  no  reason  why  a  different  rule  should  prevail  in  the 
esse  of  a  sale  of  land. 
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CoLTMAK,  J.  By  this  agreement,  the  plaintiff  is  to 
hecome  tenant  of  the  premises  for  two  years,  at  a 
certain  rent,  with  liberty  to  the  tenant,  at  his  own 
expense,  to  make  such  alterations  and  additions  as  he 
Blight  think  proper,  the  same  being  improvements ;  and 
the  tenant  to  have  the  option,  at  the  end  of,  or  at  any 
"ine  during,  the  two  years,  to  purchase  the  premises  for 
*  given  sum.  I  think  it  would  be  extremely  hard,  if  it 
^<^  held  that  the  plaintiff  was  at  liberty  at  once  to 
i^e  alterations,  and  then  to  throw  the  expense  of 
them  upon  the  defendant  in  the  event  of  his  not  being 
Able  to  make  a  good  title.    Every  one  who  purchases 
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land  knows  that  difficulties  may  exist  as  to  the  b 
a  title,  which  were  not  anticipated  at  the  tl 
entering  into  the  contract.  But,  if  the  purchaser 
proper  to  enter  itlto  possession,  and  to  incur  expe 
alterations,  before  the  title  is  ascertained,  he  does 
his  own  risk.  I  see  nothing  in  this  case  to  distingi 
from  the  ordinary  one.  The  plaintiff  should  haTe 
care  to  ascertain  that  the  title  was  good,  before  h 
ceeded  to  lay  out  money  upon  the  premises, 
damages  must  be  reduced  to  40s. 


The  rest  of  the  court  concurring. 


Rule  absoli 


June  21. 


WiLBY,  e^  Pauper,  v.  Elston. 


nnHIS  was  an  action  of  slander.     The  first  coi 

the  declaration  stated,  timt,  before  and  at  the  ti 

the  committing,  &c.,  the  plaintiff  was  an  honest  ai 

spectable  person,  and  possessed  of  divers  ocquirei 


The  words 
"  You  are 
living  by  im- 
posture :  " 
*Yoa  used 

Pauts  Church  ^^  ^^^^^  learniiig,  and  had  always  conducted  h 

with  decorum,  chastity,  modesty,  and  propriety^ 
was  intending,  and  about,  and  had  publicly  prop 
and  was  ready  to  receive,  in  a  certain  house  in  whie 
then  resided  with  her  mother,  Maria  Ann  JflWt/,  w: 
pupils  to  instruct  in  divers  acquirements  of  useful  1 
ing,  for  certain  reasoaable  reward  to  be  paid  to  her  it 
and  a  pros-  1  behalf;  yet  the  defendant,  well  knowing  the  preii 
notactionable    ^^^  contriving,  &c.,  to  injure  the  plaintiff  in  her 

without  spe-     name,  fame,  and  credit,  and  to  cause  it  to  be  bel 
cial  damage. 

In  case  for  words  not  actionable  pir  $€,  averring  special  damage,  *'  not  g 
puts  in  issue  not  only  the  speaking  of  the  words,  but  also  the  special  di 
alleged. 


Yard  for  a 
living/'— 
spoken  of  a 
woman  with 
the  intention 
of  imputing 
that  she  was 
a  swindler 
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thiiBhe  was  unfit  to  receive  such  pupils^  and  to  prevent 
her  from  obtaining  any  such,  theretofore,  to  wit^  on  the 
24th  of  Jnne^  1845,  in  a  certain  discourse  which  he, 
the  defendantj  then  had  of  and  concerning  the  plaintiff, 
in  the  presence  and  hearing  of  divers  good  and  worthy 
Bulgects  of  our  Lady  the  Queen,  did,  in  the  presence 
and  hearing  of  those  persons,  falsely  and  maliciously 
speak  and  publish  of  and  concerning  the  plaintifi^  the 
ialae,  scandalous,  malicious,  and  defamatory  words  fol- 
bwing,  that  is  to  say  *^  They  (meaning  the  plaintiff  and 
the  said  Maria  Ann  fVilby,  the  mother  of  the  plamtiff) 
came  here,  setting  themselves  up  for  ladies,,  and  taking 
eyeiy  body  in,  and  paid  no  one.     They  get  their  living 
bj  imposture,  and  going  about  with  false  petitions. 
They  are  nothing  but  impostors  and  swindlers.     She 
(meaning  thereby  the  plaintiff)  used  to  walk  St.  PiauTa 
Church  Yard  for  her  living  (meaning  thereby  that  the 
plaintiff  did  walk  in  and  about  St  PauTs  Church  Yard, 
m  the  city  of  London^  as  a  common  prostitute,  for  the 
purpose  of  getting  her  living  by  prostitution  of  her 
body);  and  that,  by  means  of  the  committing  of  the  said 
grievances  by  the  defendant,  the  plaintiff  had  been  pre- 
vented from  obtaining  and  receiving  divers  pupils  in 
the  eaid  house  where  she  resided  with  her  mother  as 
tforeetud,  which  she  otherwise  would  have  obtained  and 
received,  and  from  obtaining  and  earning  divers  profits 
therefrom ;  and  that  divers  persons,  to  wit,  one  Mary 
Tuder,  one  Harriett  HamSy  and  one  Henry  Wettan  who, 
W^re  about  to  send,  and,  but  for  the  committing  of  the 
Bud  grievances   by  the   defendant,  would   have   sent, 
divers,  to  wit,  nine  children  each,  as  pupils,  to  be  in- 
structed by  the  plaintiff  in  manner  aforesaid,  for  certain 
reasonable  remuneration  and  reward  to  be  paid  by  each 
^f  the  said  parties  to  the  plaintiff  in  that  behalf,  respec- 
tively wholly  refused  to  send  any  of  the  said  children  to 
the  plaintiff;   and  the  plaintiff  had,  by  menus  of  the 


1849. 

EUTON. 


144 


TRINITY  VACATION, 


1849. 

WlLBT 

EijiroK. 


premises,  been,  and  was,  deprived  of  all  the  reasonable 
remuneration  and  reward  which  she  would  otherwis 
have  derived  for  the  instruction  of  such  cluldren,  an 
she  had  also,  by  means  of  the  committing  of  the  sail 
grievances  by  the  defendant,  been  shunned  and  avoided 
by,  and  deprived  of  the  countenance  and  assistance  ol 
divers  persons  who  would  otherwise  have  befriendet 
and  assisted  her  in  the  procuring  of  pupils  for  the  pur 
pose  aforesaid,  and  especially  of  one  Harriett  Harrii 
one  Henry  Wettafif  one  Mary  TudoTy  and  one  Beir 
John  Curwin^  who  had,  by  means  of  the  premises 
been  prevented  from  befriending  and  assisting  her,  ii 
manner  aforesaid. 

There  was  a  second  count,  charging  the  speaking  o 
other  words. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Coltman^  J.,  at  the  E89e: 
summer  assizes,  1848.  The  words  proved  to  have  beei 
spoken,  ,were,  —  "  You  are  living  by  imposture.  Yoi 
used  to  walk  St  PauVs  Church  Yard  for  your  living.' 
No  special  damage  was  proved.  The  learned  judg^ 
allowed  the  declaration  to  be  amended,  according  U 
the  proof. 

The  jury  returned  a  verdict  for  the  plaintiff  on  th< 
first  count,  damages  5/.,  saying  that  the  charge  intendec 
to  impute  to  the  plaintiff  that  she  was  a  swindler  anc 
a  prostitute.  Upon  the  second  count,  the  verdict  wai 
for  the  defendant.  And  leave  was  reserved  to  thi 
defendant  to  move  to  enter  a  verdict  for  him  on  lh< 
first  count  also,  if  the  couii;  should  be  of  opinion  that 
the  words  proved  were  not  actionable  per  se^  and  wen 
not  spoken  of  the  plaintiff  in  the  way  of  her  professioi 
or  business. 


Montagu   Chambers^  in  Michaelmas  term,  1848,  ob* 
tained  a  rule  nisi  accordingly.      HeJ  cited  Savile  y. 
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Mbie(a)  and  Bobertson  v.  Powell  (b),  to  shew  that  the 
voidi  ^swindler''  and  ''proetitate''  are  not  actionable 
mAper  Me;  and  submitted  that  the  circumstance  of 
die  plaintiflTs  mtendinff  or  being  about  to  carry  on  a 
tnde  or  pn^easion,  would  not  suffice  to  take  the  case 
OQt  of  the  oidinary  rule. 


1849. 


.WlLBY 
El^TOK. 


iloipdefiMO  now  shewed  cause.  The  first  coimtaUeges^ 
by  w%j  of  inducement,  that  the  plaintiff  was  about  to 
nnhre  puj^ls.  The  words  ]HX>Yed  to  have  been  spoken 
were  most  oflbnsiTe,  and  destructive  of  the  undertaking 
contemplated,  a  reputation  for  morality  being  most 
enential  to  its  success;  though,  after  the  dictum  of 
TWftbii,  J.,  in  Wharton  v.  Brook  (c),  dted  by  Lord 
Demon,  C.  J.,  in  giving  the  judgment  of  the  court  in 
Ayre  r.  Craoen  (d),  it  would  be  idle  to  contend  that  a 
charge  ai  prostitution,  in  the  absence  of  special  damage, 
wodU  oititle  even  a  school-mistress  to  maintain  an 
Mtion.  The  charge,  however,  that  the  plaintiff  is  a 
pinoii  getting  her  living  by  imposture,  involves  an 
toeoeation  that  she  is  a  rogue  and  vagabond,  and  so 
liable  to  pains  and  penalties.  [  K  Williamsy  J.  That 
is  no  stronger  than  saying  that  the  plaintiff  is  a  cheat, 
whieh  clearly  is  not  actionable.] 

The  special  damage,  then,  being  the  gist  of  the  action, 
is  admitted,  not  being  traversed.  It  was  so  ruled  ex- 
F^sdy  by  Lord  Abinger,  C.  B.,  in  Perring  v.  Harria.  {e) 
In  SmA  V.  Thomas  (g),  Tinded,  C.  J.,  says :  *'  fFhere 
tki  wordi  are  actionable  in  themselves^  it  is  not  the  gist 
of  tlie  action,  but  a  consequence  only  of  the  right  of 
^ion.    If  the  plaintiff  proves  his  special  damage,  he 


U)iH.Blae.5Si. 
(»  Selw,  X.  P.  10th    edit. 
1248.  n.  (8). 

f«)  1  VeiUrU,  21. 

(^)  2  Ad.  &  E.  2.,  4  N.  Sc 

v*'U  rm.  —  c.  B. 


(f )  2  ^f.  ^'  Rob.  5. 

(g)  2  AT.  a  372.,  2  Scott, 
546. 
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may  rooover  it;  if  he  fails  in  proving  U^  he  may  ali 
resort  to  and  recover  his  general  damages.  A  tfaviM 
therefore,  of  such  an  allegation,  is  immaterial  and  in 
proper^  as  a  finding  upon  it  either  way  will  faaire-B 
effect  as  to  the  right  to  the  verdict.''  In  fFflk  ^ 
Birch  (a),  in  case  against  the  sheriff,  the  dedafatk 
alleged  that  aji.  fa.y  on  a  judgment  recovered  agaim 
P.,  issued,  and  was  delivered  to  the  defVadaUti  wl 
seised  P.'s  goods»  and  by  sale  thereof  levied  the  fO] 
indorsed  on  the  writ,  but  did  not  render  it  to  the  pfea 
tiff,  and  falsely  returned  that  the  goods  remained  ia  h 
hands  for  want  of  buyers :  by  means  whereof  the  pba 
tiff  lost  the  means  of  obtainmg  the  money  ifldoKM 
The  defendant  pleaded  three  pleas,  all  all^^iiig  tjtmt  il 
judgment  was  obtained  on  a  warrant  of  attorneys  ai 
not  on  a  cogmmt  actionem  signed  after  deolaration  tim 
nor  in  an  adverse  action*  Ofle  of  the  pleas  alleged  tin 
P.  became  a  bankrupt,  and  a  Jiat  issued  agraist  U 
before  the  sale;  and  that  an  assignee  waa  appointo 
Another  plea  alleged  that  the  plaintiff  had  notaoo  i 
the  bankruptcy  before  the  sale,  and  the  defendant  befiM 
the  return ;  and  that  the  defendant,  in  his  return,  afti 
stating  that  the  goods  remained  in  his  hands  for  wai 
of  buyers,  added  that  the  assignees  had  claimed  tl 
good&  Another  of  the  pleas  alleged  that  the  wamy 
of  attorney  was  given  to  the  plaintiff  by  way  of  fiai 
dulcnt  preference.  On  special  demurrer,  aseigning  fi 
cause  that  the  pleas  were  argumentative  traveraSi  of  tt 
defendant's  being  guilty  of  the  grievances  allegedp  ac 
omitted  to  shew  that  the  plaintiff  had  not  sustainedL  aa 
could  not  possibly  sustain,  damage, — it  was  held,  ths 
the  pleas  were  all  good,  as  shewing  that  the  plaint: 
had  suffered  no  damage  by  the  false  return;  that  it  W" 
not  necessary  to  aver  expressly  that  no  damage  oov 
possibly  arise ;  and  that  they  were  not  argumetttatL 


(o)  4  Q.  B,  5()(>.,  3  G.  wV  D.  629. 
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pIfM  gf  no!  guiUy,  but  negatived  the  suggestion  of 

duBige  arising  upon  the  defendant's  admitted  breach 

of  duly.      Wr^hi  v»   Newton  (a)  and   Sutherland  v. 

Pmtt{ti)  also  shew  that  there  may  be  a  plea  to  special 

dunge.     And  in  Eobinson  t.  Merchant  (e).  Lord  Den- 

Mm,  C.  J.»  says:  *^  A  plea  to  the  damage  only,  is  bad, 

nskm  the  damage  is  so  essentially  the  cause  of  action 

thil  without  it  the  action  could  not  be  maintained.. 

Words  spoken  of  a  trader  in  the  way  of  his  trade,  and 

impitiiig  inaolTency,  are  actionable  in  themselves.    But 

Ikisiigued,  for  the  defendant,  that  the  damage  here 

ooapiMned  of  includes  not  only  such  as  might  accrue 

to  the  plaintiff  alone,  but  the  special  damage  which  the 

fin  is  said  to  have  sustained,  and  that  the  two  cannot, 

for  tlie  present  purpose,  be  distinguished.     Whether 

this  would  have  been  a  sufficient  objection  or  not,  on 

Bpeeisl  demurrer  to  the  declaration,  it  is  not  necessary 

toaj.  On  a  trial,  the  special  damage  might,  and  must» 

kve  been  separated  from  the  more  general  damage,  and 

At  jnrjTy  in  thrir  verdict,  might  have  considered  the 

^  without   the  first''     [Mauk,  J.,  referred  to  The 

Ormi^Ke^M  Bridge  Cmnpany  v.  Rowlings  {d)^  where,  to 

*  dsdantion  for  cardessly  impinging  with  a  ship  against 

^  pluntiflb'  bridge,  and  thereby  doing  damage,  the 

^^efendants  pleaded,  that  the  plaintiffs  improperly  nar- 

'!E^wed  the  channel  by  an  obstruction,  without  this  that 

^fae  damage  was  occasioned  by  the  carelessness  of  the 

drftndanta;  and  it  was  held,  that,  under  this  plea,  the 

defendants  were  oititled  to  give  evidence  in  disproof 

of  carelessness,  after  they  had  failed  to  establish  the 

dbstroelion  imputed  to  the  plaintiflfs.]      The  special 

dnnge  is  not  the  wrongful  act  complained  of,  and 

difiCtGsre  is  not  put  in  issue  by  the  plea  of  not  guilty. 


! 


.0  7  0.  A  918.  926. 


{d)  $  N.  a  71.,   S  Soott, 
400. 
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1849*  M.  Chambers  and  BramweU,  in  support  of  the  nilt 

The  point  last  urged  was  not  made  at  the  trial,  an 
therefore  it  is  not  competent  to  the  plaintiff  to  urge  1 

Elston.  now.  (a)  The  special  damage  is  clearly  travened  b; 
not  guilty.  In  Norton  v.  ScholefieU{b\  in  case  fb 
erecting  a  cess-pool  near  a  well,  and  thereby  contam 
nating  the  water  of  the  well,  it  was  held  that  the  pk 
of  not  guilty  put  in  issue  both  the  &ct  of  the  maldn; 
of  the  cess-pool,  and  that  of  the  water  being  thereby  oov 
taminated.  There  was  no  plea  of  not  guilty  in  Perrm 
V.  Harris:  and  the  same  remark  applies  to  nearly  a 
the  cases  cited.  In  SmWi  v.  Thomas^  the  dictum  m 
obiter ;  the  plea  was  manifestly  bad  on  general  demorre 
In  fFylie  y.  Birch,  the  plea  did  not  simply  deny  tl 
damage,  but  contained  a  statement  of  other  affirmadi 
matter :  it  was  a  plea  in  confession  and  avoidance. 

CoLTMAN,  J.  It  is  not  necessary  to  decide  wheth 
a  plea  to  the  special  damage  would  have  been  allowc 
in  this  case.  The  effect  of  the  plea  of  not  guilty  mi 
be,  to  admit  that  the  pupils  were  lost,  but  to  deny  tkt 
they  were  lost  in  consequence  of  the  words  spoken 
like  the  case  of  an  action  for  driving  over  and  breal 
ing  the  plaintiff's  leg,  —  the  plea  of  not  guilty  do 
not  deny  that  the  leg  was  broken,  but  it  puts  in  issi 
whether  it  was  broken  by  the  wrongful  act  of  the  defem 
ant  So,  here,  it  seems  to  me  that  the  special  damaj 
allied  was  sufficiently  traversed  by  not  guilty,  and  ih 
Mr.  BramtcelTe  argument  must  prevail. 

Maule,  J.  The  substance  of  the  charge  in  tl 
declaration,  is,  that  the  defendant  has  inflicted  injui 
upon  the  plaintiff  by  the  speaking  of  words  not  actio] 

(a)  See  Archbold  's  Pradice,  (b)  9  M.  S^  W.  665. 

8th  eciit,  Vol.  II.   p.  132»., 
and  the  caaes  there  cited. 
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M\At  per  u.     The  plea  of  not  guilty,  in  effect,  says 
^liat  the  defendant  did  not  injure  the  plaintiff  in  the 
yiiinnAr  ftUq^:  it  therefore  puts  in  issue  the  infliction 
^f  the  wrong  in  the  mode  described.      It  does  not 
iCbUow,  that,  where  an  injury  is  stated  to  Iiave  occurred 
ram  the  d<Mng  by  the  defendant  of  an  act  which  is  not 
n  itsdf  actionable,  the  defendant  may  not  be  at  liberty 
deny  that  the  injury  resulted  from  that  act,  by  a 
less  eztennve  than  not  guilty :  as,  in  the  case  of  a 
^zsoUinon  between  two  ycsscIb,  in  one  of  which  the 
■^  lUin^iff  14  a  passenger,  the  plea  of  not  guilty  puts  in 
le,  whether  the  collision  occurred  through  the  negli- 
of  the  defendant,  and  also  whether  the  pUuntiff 
the  alleged  injury  by  such  means :  but  the 
^c^eiendant  may  admit  the  colliuon,  and  deny  the  da- 
or  be  may  deny  the  collision,  and  admit  the 
It  does  not  follow  that  because  by  a  certain 
'<aak  of  pleading  the  defendant  might  have  put  in 
less^  the  fdea  of  not  guilty  should  not  still  be  al- 
lowed to  put  in  issue  every  thing  which  is  not  by  the 
sw  rules  prohibited  from  being  put  in  issue.     I  think 
guilty  puts  in  issue  the  special  damage,  where  that 
sobstantiaUy  the  thing  complained  of. 


Cbessw£LL,  J.    I  am  of  the  same  opinion.    I  think 
5.t  i«  imposnble  to  distinguish  this  case  from  Norton  v. 
^ckol^Id,  and  the  ordinary  cases  of .  consequential 
clamage. 

V.  Williams,  J.    I  am  of  the  same  opinion.     In 

J^trriMg  v.  Harris,  there  was  no  denial  of  the  wrongful 

«ct  oomphuned  of,  but  merely  a  plea  denying  that  the 

pUntiff  was  entitled  to  be  assessed.     The  case  is  not 

An  luthority  for  the  pontion  for  which  it  is  cited. 

Rule  absolute. 
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Wright  v.  Colls. 


By  agree-        'TPHIS  was  an  action  of  assumpsit.     The  first  coui 

J  j^jjj  jj  of  the  declaration  stated,  that,  before  the  29th  < 

reciting  that  September,  1844,  to  wit,  on  the  26th  of  July,  1844,  b 
B,  had,  as  he  ^  certain  agreement  in  writing  then  made  between  tl 
and  believed  defendant*of  the  one  part,  and  the  plaintiff  of  the  oth< 
— ^legally  and   part, — after  reciting  that  the  defendant  did,  on  a  oei 

Dut "  ^d    ^^^  ^*y  ^^^^  p^**  *^  ^''^*  ^^  *^®  ^^^^  ^^  ^^^y  *^* 

to  a  certain  instant,  as  he  was  advised  and  believed,  legally  mil 
lease  granted 

to  C,  and  dated  the  18th  of  July,  18S9,  of  a  certain  farm,  &e.,  hy  enli 
thereon  under  a  power  therein  contained,  by  reason  of  the  bankruptcy  of  C 
and  that  B,  had  agreed  to  grant  a  lease  of  the  farm,  &c.,  to  A.,  for  tweDty*oi 
years  from  the  29th  of  September,  1844,  at  the  same  rents,  &c.,  as  the  tan 
had  been  held  by  C,  —  it  was  agreed  that  B*  should  grtnt  and  A.  acoqpt 
lease,  at  a  certain  rent,  payable  quarterly,  —  the  said  lease  to  commenoe  on  tl 
said  29th  of  September,  184i,  if  the  defendant  could  then  legally  make  an 
execute  the  same,  or  so  soon  after  as  the  defendant  should  be  in  a  sitoatioii  1 
grant  the  same ;  that  such  lease  should  contain  the  same  covenant^  &c.,  as  A 
lease  to  C. ;  and  that  A.  should  pay  to  B.,  on  possession  being  delivered  to  hin 
500/.  as  a  premium  for  the  lease  so  to  be  granted. 

A,  was  let  into  possession,  and  occupied  the  farm  for  aboot  two  yeara»  payin 
the  rent ;  and  he  also,  within  that  time,  paid  B,  2501.  in  part  of  the  500JL  pn 
mium ;  but,  the  fiat  against  C.  having  been  superseded,  B.  was  unable  to  gna 
the  lease  to  A. 

A.  thereupon  brought  an  action  for  the  breach  of  contract,  alleging  io  hia  di 
daration,  that  he  had  always  been  ready  and  willing  to  accept  a  lease,  that  the  29t 
of  September,  1 844,  and  a  reasonable  time  for  B,  to  grant  the  lease,  had  elapae 
and  that  B.  was  in  a  situation  to  grant  a  lease.  A,  also  sought  to  recow  baa 
the  250L  as  money  had  and  received,  upon  a  failure  of  consideration :  — 

Held,  that  the  recital  in  the  agreement,  and  proof  of  declarations  made  by^ 
that  C.*8  lease  was  void  and  good  for  nothing,  were  prima  JM/e  eTideneet  a 
against  B.,  that  he  had  power  to  grant  the  lease :  but  that,  it  appearing  allQ  fag 
the  recitals  in  the  agreement,  that  the  lease  to  C.  was  supposed  to  be  void  J>; 
reason  of  C/s  bankruptcy,  such  pAmfL  fade  case  was  rebutted  by  proef  of  A 
supersedeas  of  the  fiat  against  C  ;  and,  consequently,  that  B,  was  entitled  to  dl 
verdict  upon  an  issue  as  to  his  ability  to  grant  the  lease.  ^ 

Held,  also,  that  the  production  of  the  supersedeas  was  sufficient  proof  of  th 
issuing  of  the  fiat  against  C,  and  of  the  fact  of  its  having  been  superseded. 

But,  held,  that  A,  was  cntitl^i  to  recover  back  the  250/.,  as  money  paid  apoi 
a  consideration  which  had  failed. 


IS  VICTORIA. 


151 


eflactnillj  put  an  end  to  a  certain  lease  granted  bj  one 

/oHMf  E$da£le  to  one  Samuel  Hammond  the  younger, 

and  bearing  date  the  18th  of  Jultf^  18399  of  a  certain 

hm  called  Hunts  Farm,  bj  entry  thereon  under  the 

pmrer  to  him  for  that  purpose'  contained  in  the  said 

letae,  iy  reason  of  the  bankruptcy  of  the  said  Samuel 

^ananond  the  younyer ;  and  after  further  reciting  that 

lie^  the  defendant,  had  agreed  to  grant  a  lease  of  the 

oaidfann  to  the  plaintiff,  for  twenty-one  years  from 

^lia  Mth  of  September,  1844,  at  the  same  rents,  and 

'^mjider  the  same  terms  as  the  same  farm  was  then  lately 

<ld  by  the  said  Samuel  Hammond  the  younger,  save 

ezeept  of  such  part  thereof  as  consisted  of  a 

cottage  and  premises  in  the  said  lease  men- 

to  be  in  the  occupation  of  one  Edward  Hooky 

ipon  the  following  terms  and  conditions, — it  was  nm- 

^l^^sully  agreed  by  and  between  the  plaintiff  and  the 

L^fimdnt,  that  the  defendant  should  grant,  and  the 

should  accept,  a  lease  of  all  the  said  farm  and 

(ezoept  the  cottage  and  premises  in  the  said  lease 

ited  to  be  in  the  occupation  of  the  said  Edward 

and  also  except  the  timber,  game,  fish,  and  wild* 

:tfimrl,  aad  liberties,  as  in  the  said  lease  to  the  said 

Hammond  the  younger  are  excepted),  at  the 

enly  rent  of  816/.  8«.,  clear  of  all  deductions,  ex« 

^^^pting  land-tax,  and  payable  quarterly ;  the  said  lease 

^^^  igreed  to  be  granted^  and  accepted  as  aforesaid,  to 

^^cmmenoe  on  the  said  29th  of  September,  1844,  if  the 

c^<fcndant  could  then  legally  make  and  execute  the 

^Kiu&e,  or  so  soon  after  as  the  defendant  should  be  in  a 

^itaati(m  to  grant  the  same :  that  it  was  thereby  f ur-> 

^fter  agreed  by  and  between  the  plaintiff  and  the  de- 

^^odai^  that  the  said  yearly  rent  should  commence  from 

^Ae  Qommenoement  of  the  term,  or  on  possession  being 

Siven,  iriiioh  should  first  happen,  and  should  be  paid 

Hwurterly ;  that  the  pluntiff  should  pay  such  further 

L  4 
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1849.        rents  as  were  provided  for  and  reserved  by  the  Bm 

lease  to  the  said  Samuel  Hammond  the  younger ;  am 

Wbioot      ^i^^^  ^Y^Q  g^j  j^^^  80  to  be  granted  and  accepted  m 

Colli.  aforesaid,  should  contain  the  same  or  the  like  covenants 
provisoes,  conditions,  and  agreements  as  were  containec 
in  the  said  lease  to  the  said  Samuel  Hammond  tb 
younger,  and  such  further  covenants  and  agreements  ai 
were  usual,  according  to  the  custom  of  the  country 
that  it  was  thereby  further  agreed  by  and  between  tb 
plaintiff  and  the  defendant,  that  the  pldntiff  shouh 
pay  down  to  the  defendant,  on  possession  being  de 
livered  to  him  of  the  said  farm  thereby  agreed  to  \h 
demised  to  him,  except  the  said  cottage  as  aforesaid 
the  sum  of  500L  as  a  bonus  or  premium  for  the  sax 
lease  so  to  be  granted  and  accepted  as  aforesaid,  am 
also  should  pay  all  the  costs,  charges,  and  expenses  a 
the  said  agreement,  and  a  counterpart  thereof,  am 
should  execute  and  deliver  a  counterpart  of  the  aaic 
lease  so  to  be  granted  and  accepted  as  aforesaid,  to  thf 
defendant, — the  same  agreement  and  lease  and  coun* 
terparts  to  be  prepared  by  the  solicitor  of  the  de 
fendant :  and  that  it  was  further  agreed  by  and  betweei 
the  plsuntiff  and  the  defendant,  that  the  plaintiff  shook 
not  require,  call  for,  or  sec,  or  investigate,  the  title  o 
the  defendant :  Mutual  promises :  Averment,  that 
after  the  making  of  the  said  promise  of  the  defendant 
and  before  the  said  29th  of  September^  1844,  to  wit,  oi 
the  8th  of  Auffusty  1844,  possession  of  the  siud  farm 
&c,  (except  the  said  cottage  as  aforesaid,)  was  ddi 
vcred  to  the  plaintiff  under  the  said  agreement;  mm 
that,  on  such  possession  being  delivered  to  him  a 
aforesaid,  he,  the  plaintiff,  relying  on  the  said  pronods 
of  the  defendant,  paid  to  the  defendant,  and  the  de 
fendant  then  received  of  the  plaintiff,  a  large  snm  o 
money,  to  wit,  the  sum  of  250L,  in  part  payment  an< 
satisfaction  of  the  said  sum  of  500/.  so  agreed  to  b 
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piid  by  the  plaintiff  to  the  defendant^  as  a  bonuB  or  1649. 
premium  for  the  sud  lease  as  aforesaid ;  and  that,  al-  «— -— 
though  he,  the  pluntiff,  liad  always  from  the  time  of  *^^'' 
the  making  of  the  said  agreement,  continually,  been  Colu. 
Ridy  and  willing  to  accept  the  said  lease  so  agreed  to 
be  granted  and  accepted  as  aforesaid,  and  to  execute 
tod  ddiyer  a  counterpart  thereof  to  the  defendant, 
scoording  to  the  terms  of  the  said  agreement ;  and 
ihhoDgh  the  siaid  29th  of  September ^  1844,  and  a  rea- 
mmUe  time  for  the  defendant  to  grant  the  said  lease 
BO  agreed  to  be  granted  as  aforesaid,  had  elapsed  before 
the  commencement  of  tlie  suit ;  and  although  the  de- 
feodtnt,  on  the  said  last-mentioned  day,  and  from 
thence  continually  hitherto,  was  in  a  situation  to  grant, 
aod  could  l^ally  make  and  execute,  such  lease  as  last 
aforesaid,  and  during  all  the  time  aforesaid,  had  notice 
of  tliesaid  seyeral  premises  thereinbefore  mentioned; 
jet  that  the  defendant,  disregarding  his  said  promise, 
(fid  not  nor  would,  on  the  said  29th  of  September^  1844, 
or  at  any  other  time,  though  often  requested  so  to  do, 
grant  to  the  plaintiff  the  said  lease  so  agreed  to  be 
granted  and  accepted  as  aforesaid,  but  had  wholly  neg- 
lected and  refused  so  to  do;  and  that  thereby  the 
plaintiff  not  only  had  lost  and  been  deprived  of  the 
benefits  and  advantages  of  the  said  lease  so  agreed  to 
be  granted  and  accepted  as  aforesaid,  and  of  divers 
large  gains  and  profits,  to  wit,  to  the  amount  of  500/., 
which  would  have  accrued  to  him  from  the  granting  of 
the  same,  but  had  also  lost  and  been  deprived  of  the 
u<e  of  the  said  sum  of  money  so  paid  by  him  to  the 
defendant  as  aforesaid,  in  part  payment  and  satisfac- 
tion of  the  said  sum  of  500/.  so  agreed  to  be  pidd  as  a 
bonus  or  premium  for  the  said  lease  as  aforesaid. 

There  was  also  a  count  for  money  had  and  received. 

The  defendant  pleaded, — first,    non  assumpsit   to 
both  counts,  —  secondly,  to  the  first  count,  that  the 
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plaintiff  was  not  ready  and  willing  to  aooept  the  leaae^ 
—'thirdly,  to  the  first  count,  that  the  plaintiff  had  not 
paid  or  offered  to  pay  any  part  of  the  residue  of  the 
500/., — fourthly,  to  the  first  count,  that  the  plaintiff 
had  not,  until  the  bringing  of  the  action,  been  in  m 
situation  to  grant,  and  could  not  legally  grant,  the 
lease, — fifthly,  to  the  first  count,  that  a  reasonable  time 
for  granting  the  lease  had  not  elapsed. 

The  cause  was  tried  before  Coleridffef  J.,  at  tiie 
Cheltmford  spring  assises,  1848.  The  facta  that  ap» 
peared  in  evidence  were  as  follows :  —  On  the  I8th  ol 
Jtdjff  1839,  one  JamM  Eidaile  granted  to  one  Samtui 
Hamm&nd  the  younger,  a  farm  at  Upfhimter,  in  the 
oounty  of  Esax^  for  twenty-one  years ;  this  lease  oon* 
tained  a  covenant  on  the  part  of  Hammond  not  to 
assign  without  consent  in  writug ;  and  a  power  of  re- 
entry was  reserved  to  EsdaiU  in  case  of  Hamm4mf% 
bankruptcTfr  or  insolvency.  After  the  grant  of  this 
lease,  EsdaUe  conveyed  his  interest  in  the  farm  to  CSrfZa 
In  1844,  a  ^^  issued  against  ITammoncf,  under  whidi 
he  was  adjudged  a  bankrupt;  whereupon  CoU$  tt^ 
entered,  under  the  power  reserved  in  the  lease  of  the 
18th  of  July,  1839,  and,  on  the  26th  of  July,  1844} 
entered  into  an  agreement  to  grant  a  lease  of  the  farm 
to  Wright.     The  agreement  was  as  follows :  — 
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Agreement  made  the  26th  of  July,  1844,  between 
Christmas  William  Colls  of  the  one  part,  and  Jamm 
Alfred  Wright,  of  Brentwood,  Essex,  gentleman,  of  ths 
other  part :  Whereas  the  said  C  W.  CoUs  did,  on  dM 
25th  of  this  instant  July,  as  he  is  advised  and  believeSi 
legally  and  effectually  put  an  end  to  the  lease  grantsifl 
by  James  Esdaile,  Esq.,  to  Samuel  Hammond  the 
younger,  and  bearing  date  the  18th  of  July,  1839|  of 
Hunts  Farm,  in  Upminster,  Essex,  by  entry  thenna 
under  the  power  to  him  for  that  purpose  contained  is 
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ikmid  Imm,  by  reaaon  of  the  bankruptcy  of  the  sud 
Amim^  Mkmwumd  the  yonnger,  and  he  hath  agreed  to 
gmt  a  leaae  thereof  to  the  said  J.  A  Wright^  for 
twe&lyHNie  years  from  the  39th  of  SepiemUr,  1844,  at 
dtt  HBM  vents  and  under  the  same  terms  as  the  same 
fam  was  lately  held  by  the  said  Samuel  Hammond, 
nie  and  except  sach  part  thereof  as  consists  of  the 
eottage  and  premises  in  the  said  lease  mentioned  to  be 
iitlie  oceupation  of  the  said  Edward  Hook,  —on  the 
ioDoving  terms  and  conditions:  It  is  therefore  hereby 
aatully  agreed  by  and  between  the  siud  C.  W.  CoOs 
mil  A.  Wrigki^  that  the  said  C.  W.  Colli  shall  grant, 
ad  the  said  J^  ^  ^nS^  A/  shall  acoqit,  a  lease  of  all  the 
■id  farm  and  land  (except  the  cottage  and  premises  in 
dwaad  lease  stated  to  be  in  the  occupation  of  Edward 
iMi  and  with  such  exception  of  timber,  and  of  game, 
Uk,  and  wild-fowl,  and  liberties,  as  in  the  said  lease  to 
dwadd  Samyel  Hammond  are  excepted),  at  the  yearly 
vnt  of  3162i  8#.,  dear  of  all  deductions  except  land*taxi 
ad  payable  quarterly.  The  lease  to  commence  on  the 
Wkf^SepimUr  next,  if  the  said  C.  W.  Colls  ean  then 
^dly  make  and  execute  a  lease  thereof,  or  as  soon 
iftw  as  the  said  C.  fV.  Colli  iihall  be  in  a  situation  to 
gnmt  a  lease.  The  said  yearly  rent  to  commence  from 
the  commencement  of  the  term,  or  on  possession  being 
given,  which  shall  first  happen,  and  to  be  paid  quarterly. 
Ae  aud  J.  A.  Wright  also  to  pay  such  further  rents  as 
tfi  pro?ided  for  and  reserved  by  the  said  lease  to  the 
«U  Sammil  Hammond.  The  said  lease  to  contain  the 
nme  or  the  like  covenants,  provisoes,  conditbns,  and 
tgitements  aa  are  contained  in  the  said  lease  to  the  said 
Smmd  Hammond,  and  such  further  covenants'  and 
agreements  as  are  usual,  according  to  the  custom  of  the 
QMuUry.  The  said  J.  A,  Wright  to  pay  down  to  the 
^(LW.  Colls,  on  possession  being  delivered  to  him  of 
the  said  farm   hereby  agreed  to   be  demised   to  him 
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1849.  («xoept  the  said  cottage  as  aforesaid),  the  sum  of  5004 
as  a  bonus  or  premium  for  the  said  lease ;  and  also  U 
pay  all  the  costs,  charges,  and  expenses  of  this  agree- 
ment, and  a  counterpart  thereof,  and  of  the  said  lease, 
and  of  a  coimterpart  thereof,  and  to  execute  mi 
deliyer  a  counterpart  of  such  lease  to  the  said  C  JF, 
Colls :  the  same  agreement  and  lease  and  counterpart! 
to  be  prepared  by  the  solicitor  of  the  siud  C.  W.  CciUk 
The  said  J.  A»  Wright  is  not  to  require,  or  to  call  Ux^ 
or  to  see  or  investigate,  the  title  of  the  said  C  W.  ColU 
The  said  J.  A»  Wright  to  take  the  growing  crops  at  i 
valuation,  to  be  made  by  two  arbitrators,  one  to  b< 
named  by  each  party,  with  power  for  those  two  arbi^ 
trators  to  name  an  umpire ;  the  award  of  any  two  od 
them  to  be  binding.  And,  in  case  either  party  ebal 
refuse  or  neglect,  for  ten  days,  to  name  an  arUtrator, 
alter  the  other  party  has  named  an  arbitrator,  then  the 
arbitrator  so  named  shall  have  power  to  name  anothei 
arbitrator,  and  he  and  such  arbitrator  so  named  by  binii 
shall  have  liberty  to  name  an  umpire,  if  they  caniu4 
agree ;  and  the  award  of  any  two  of  them  to  be  Und- 
ing.  But,  if  the  said  C  W.  Colls  should  not  have  l^gal 
right  to  sell  the  said  crops,  he  is  not  to  be  bound  so  tq 
do.     Witness,  the  hands  of  the  said  parties,"  &c 

Under  this  agreement,  the  plaintiff  was  let  into  poa- 
session  of  the  farm,  which  he  occupied  for  two  yaars^ 
during  which  he  duly  pud  the  rent  reserved,  and  also 
paid  260L  of  the  600/.  bonus.  Hammond  having  pre- 
sented a  petition  to  the  court  of  review,  in  January^ 
1845,  obtained  a  supersedeas  of  the  Jiat  against  him  s 
and  in  1846  commenced  an  ejectment  to  recover  pos- 
session of  the  farm. 

One  Woodward,  who  was  called  as  a  witness  on  the 
{Nurt  of  the  plaintiff,  proved  that  the  defendant  had 
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lepetiedly  declared  to  him  that  Hammond's  lease  was 
vHf  and  good  for  nothing. 

It  abo  appeared,  that,  in  September,  1844,  a  draft 
leMC  had  been  submitted  by  the  defendant  to  the  plain-* 
tiff's  solicitor,  and  returned  by  lum  approved. 

The  only  eyidence  of  the  issuing  of  a  Jiat  against 
Hmwurndf  was,  the  production  of  a  supersedeaSf  which 
tlie  kimed  judge  ruled  to  be  sufficient  for  that  pur- 
pose. 

As  to  the  first  issue,  the  learned  judge  merely  left  it 
to  the  jury  to  find  what  damages  the  pbuntiff  had  sus- 
tuned  by  the  defendant's  breach  of  contract.  Upon 
the  second  issue,  he  directed  the  jury  to  find  for  the 
pUntiff,  which  they  did :  upon  the  third  issue,  he 
Erected  them  to  find  for  the  defendant;  they,  how* 
ever,  found  that  issue  for  the  phuntiff :  upon  the  fourth 
inue,  he  directed  a  verdict  for  the  phintifi^,  —  reserving 
leave  to  the  defendant  to  move  to  enter  the  verdict  on 
that  issue  for  the  defendant,  if  the  court  should  think 
him  so  entitled :  upon  the  fifth  issue,  he  gave  the  jury 
no  direction,  and  that  issue  they  found  for  the  plaintiff: 
tod,  as  to  the  count  for  money  had  and  received,  the 
learned  judge  told  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  250/.  which  he  had  paid  on 
ioooont  of  the  600/.  premium. 

The  jury  thereupon  assessed  the  damages  on  the  first 
count  at  SOL,  and  on  the  second  at  250L 
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Skee,  Serjt,  in  Easter  term,  1848,  obtained  a  rule 
sua  for  a  new  trial,  on  the  ground  of  misdirection,  and 
tbat  the  assessment  of  damages  upon  the  two  counts 
^tt  inconsistent :  and  also  to  arrest  the  judgment,  on 
the  ground  that  there  was  no  averment  in  the  dedara- 
tioQ  that  the  plaintiff^  tendered,  or  was  ready  and 
billing  to  pay,  the  25021,  residue  of  the  500/. 
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1849^  Ludi  and  HawkiM^  in  Hilalry  Tacatioii»  1849}  tlmrai 

cause.  The  payment  of  the  &WL  waA  fiot  a  iBoncQtiafe 
pecedent :  that  sum  wae  to  be  paid  on  poasemoti  being 
given  pf  the  fann;  but  the  lease  was  not  to  b^  gtanted 
Fefr  10  14  until  the  defendant  could  legally  execute  it»  In  Ar» 
At  to  the  dage  v.  CqU  (a)|  it  was  held,  that»  if  it  be  agrted  b«tWimi 
third  istne.      ^^  ^j  j^^^  ^h^t  B.  shall  pay  ^  a  sum  of  moMj  fk 

his  landsf  &o.,  on  a  particular  day,  these  WcAds  antomlt 
to  a  covenant  by  A.  to  convey  the  lands ;  for,  agrend  is 
the  word  of  both;  but  it  is  an  independent  ootenint, 
and  A.  may  bring  an  action  for  the  money  before  toy 
conveyance  by  him  of  the  land.  This  case  falte.ptf^ 
cisely  within  the  first  rule  in  the  notes  to  thl^t  case  (V)^ 
where  it  is  said :  *'  If  a  day  be  appointed  for  paymattt 
of  money,  or  part  of  it,  or  for  doing  any  other  aoft,  and 
the  day  u  to  happen,  *or  vuxg  happen,  h^fhn  the  tUng 
which  is  the  consideration  of  the  money,  or  other  Mt| 
is  to  be  performed,  an  action  may  be  brought  for  tha 
money,  or  for  not  doing  such  other  act,  before  perform* 
ance;  for,  it  appears  that  the  party  relied  upon  hk 
remedjff  and  did  not  intend  to  make  the  perfcfmanct  % 
condition  precedent :  and  so  it  is  where  no  time  is  fittd 
for  performance  of  that  which  is  the  consideratioii  of 
tlie  money  or  the  act.  (c)  .  This  seems  to  be  the  ground 
of  the  judgment  in  this,  case  of  iVrdtt^  y.  Cokf  the 
money  being  appointed  to  be  pud  on  Affixed  doj^  wluoh 
might  happen  btfore  the  lands  werci  or  could  be,  ooflH 
veyed."  [^Mdukj  J.  P&rdage  v.  Cole  would  apply,  if 
this  weiH)  an  action  for  the  non-payment  of  the  money. 

(a)  I  Wm9.  Sounds  S19  I-  per  RaU,  C.  J.,  iV«0f  y.  Ophi 

{b)  1  Wme.  Smynd.  320  b.,  1  VenU  111..  St  Senmd.  SMk  j 

n.  (4).  Calhnel  v.  Brigifi,  1  SaOc.  118.; 

(e)  Citing  D^,  76*  t.,  in  Ttrry  v.  Dnntm,  8  H.  IMm. 

mfl#yt«« ;  Thorpe  v.  Thorpe,  I  889* ;    CemtpbeU  v.  Jonee,   6 

Saik.  nu,  1  Ld.  Rapm.  665^  T.  R.  572. 

.  1  Lntw,  250.,  tt  Mmt.  461. ; 
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yfhuB  U»  two  acta  are  to  be  done  concurrently,  or  the        1849* 
act  to  be  done  by  the  plaintiff  i«  to  be  done  before  the  ■ 

otbeTf  the  plaintiff  must  aver  that  he  was  ready  and      7^^^ 
willi^  to  do  it]     If  the  covenants  are  distinct  and  in-        Couyi. 
de|)eiident»  neither  need  aver,  performance  on  his  part. 

Ihe  finding  upon  the  third  plea  uds  the  defect,  if 
there  be  any,  in  the  declaration.  The  jury  have  ne« 
giUiTed  that  plea.  [^Cresncellf  J.  Every  part  of  it  f] 
In.  ICruiwett,  J.  Then  they  find  that  the  plaintiff 
lai  paid  the  whole  ,600L  Mauie,  J.  The  verdict  upon 
the  issue  on  de  iiyurid  to  that  plea,  only  finds  that 
eoott^  of  the  plea  is  disproved  to  make  the  traverse 
iaraffidenL]  It  negatives  the  excuse.  [Maule,  J.  No ; 
itiifirms  that  some  one  of  the  necessaiy  component 
pvti  of  the  excuse,  ia  not  true.]  This  is  somewhat  an* 
ahfoui  to  the  case  of  Brooke  v«  Brooke  (a),  where» 
in  tieqpass  for  taking  a  hook,  the  defendant  pleaded 
that  he  had  a  way  to  a  certain  wood,  over  the  land  of 
the  pbttntifl^  that  he  was  pasMUg  along  it,  and  the  plain- 
tiff sadeavoored  to  cut  his  harness,  and  to  wound  him 
with  the  said  hook,  and  that  therefore  he  took  the  hook 
oat  of  the  hands  of  the  plaintiff,  and  delivered  it  to  a 
constable,  &c«  Issue  was  taken  upon  the  right  of 
wajj  and  a  verdict  was  found  for  the  plaintiff  It  was 
afterwards  moved,  in  arrest  of  judgment,  that  the  plain- 
tiff had  not  shewn  in  his  declaration  that  the  hook  was 
in  hit  possession :  and  it  was  agreed  by  the  court,  that* 
if  the  defendant  had  pleaded  not  guilty  only,  the  judg* 
iitent  would  have  been  arrested,  because  the  plaintiff 
m  his  declaration  had  not  alleged  that  the  hook  was 
hii^  nor  shewn  that  it  was  in  his  possession.  But  the 
court  were  of  opinion  that  the  defendant  had  by  his 
■pecial  plea  made  the  declaration  good ;  for,  he  pleaded 
^  he  took  the  hook  out  iff  the  pos$e$sion  of  the  plain* 

(a)  1  Sid.  184. 
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1849.  tiff;  wherefoie  the  plaintiff  might  well  maintain  the 
action,  upon  his  possession,  without  any  property. 
[Mauk,  J.  That  proceeded  upon  the  admission  in  the 
plea,  which  admitted  the  taking,  and  described  the 
mode  of  taking  consistently  with  the  declaration.] 
Upon  a  motion  in  arrest  of  judgment,  the  court  is 
bound  to  look  at  the  whole  record,  and  at  the  finding. 
Here,  the  jury  must  be  taken  to  have  found,  upon  the 
whole  record,  that  it  was  not  true,  as  alleged  in  the 
third  plea,  that  the  plaintiff  was  not  ready  and  wil* 
ling  to  pay  the  residue  of  the  5002.  [Mauley  J.  I  think 
the  pliuntiffhad  no  right  to  call  for' the  lease,  until  he 
had  paid,  or  was  ready  to  pay  the  renuuning  250i.]  If 
the  declaration  be  good,  as  it  is  submitted  it  is,  without 
the  averment  of  readiness  and  willingness,  and  the  jiay- 
ment  of  the  whole  50021  was  not  a  condition  precedent, 
the  plea  is  immaterial  and  bad,  and  the  court  will  not 
grant  a  new  trial. 
Foorth  iitue.       Upon  the  fourth  plea,  the  verdict  was  properly  found 

for  the  plaintiff  There  was  no  evidence  to  shew  that  the 
defendant  was  unable  to  grant  the  lease.  On  the  con- 
trary, there  was  evidence  whence  the  jury  might  furly 
infer  the  contrary ;  there  was  the  recital  in  the  agree* 
ment,  and  the  defendant's  declarations  to  Woodward  that 
Jlammond^s  lease  was  void  and  good  for  nothing ;  and  a 
draft  lease  had  actually  been  prepared,  and  submitted  to 
the  plaintiff's  attorney,  and  by  him  returned  approved. 
The  way  in  which  it  was  attempted  to  shew  the  de- 
fendant's inability  to  grant  the  lease  to  the  plaintiff, 
was,  by  shewing  that  the  Jiat  against  Hammond  had 
been  superseded;  and  the  only  evidence  of  that,  was,  the 
production  of  the  supersedeas.  No  ^t  was  put  in. 
Nor  was  Hammond^s  lease  produced,  so  that  it  might 
be  seen  whether  or  not  the  circumstance  of  a  Jlat 
having  issued  against  him,  operated  a  forfeiture.  It 
was  proved,  indeed,  that,  in  Hilary  term,  1846,  a  de- 
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clantbii  In  ejectment  was  served  by  Hammond:  but  It  1849. 

did  not  ^^lear  that  the  action  was  prosecuted.  ^i— • 

Alto  the  alleged  Inconsistency  of  the  finding  of  Wright 

damages  on  the  first  and  second  counts,  —  that  merely  Colls. 

irises  firom  the  jury  having  erroneously  severed  the  da-  \ig  to  the 

mages:  the  whole  damages  should  have  been  given  on  damages, 
tke  first  count.     \^Maulei  J.     And  a  verdict  found  for 
the  defendant  on  the  second  count  ?  ]     Yes. 

fiiep,  Serjt.,  and  Brcamoettj  in  support  of  the  rule. 
The  agreement  was  one  entire  agreement,  all  the  stipu-  Third  iisue. 
ktlons  on  the  one  side  being  the  consideration  for  what 
▼as  to  be  done  on  the  other  side :  Hunt  v.  Silk,  (a) 
The  direetion  of  the  learned  judge,  therefore,  was  clearly 
wroi^:  there  having  been  no  entire  failure  of  consider- 
aUoD,  the  plaintiff  was  not  entitled  to  recover  the  25021 

The  fourth  plea  ought  unquestionably  to  have  been  Fourth  issue, 
foand  for  the  defendant.  There  was  abundant  evidence 
to  diew  that  he  never  was  In  a  situation  to  grant  a 
lease— that  the  title  was  In  a  state  of  disquietude. 
The  declarations  alleged  to  have  been  made  by  the  de- 
fendant to  fFoodward,  are  to  be  explained  by  the  cir- 
cnmstance  of  Hammond's  bankruptcy.  Germs  v.  The 
Grand  Western  Canal  Company  (b),  and  Ledbetter  v. 
Salt(c\  are  distinct  authorities  to  shew  that  the  super^ 
^fdeas  was  sufficient  evidence  that  a  ^at  had  issued 
against  Hammond,  and  that  It  had  been  superseded. 
[MaukyJ.  In  Gervis  v.  The  Grand  Western  Canal 
Compcauf,  the  court  treat  a  commission  and  a  super* 
*^^  as  a  proceeding  of  a  competent  tribunal,  that  is 
evidence  against  all  the  world,  —  a  proceeding  iih  rem, 
like  an  adjudication  in  a  prize  court.]  Or  in  an  eccle- 
sbtical  court,  (rf) 

(«)  5  Ea$t,  44.9.  ^  (rf)  Or,  in  'the  Exchequer, 

(*)  5  Jf.  ^  Sel.  76.  upon   a   seizure  of  goods  for- 

{")  4  Bingh.  625.,  1  M.  Sf  felted.      Mann.   Exch.,     Snd 

^-  597.  edit.,  142. 
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Fifth  issue. 

As  to  the 

damages. 


Arrest  of 
judgment. 


The  fifth  issue  should  have  been  found  for  tlie  £ 
fendant.  IColtmatif  J.  The  allegation  in  that  jfl 
must  mean^  a  reasonable  time  from  the  period  at  whim 
the  defendant  should  be  in  a  condition  to  grant  a  1< 
Precisely  so. 

As  to  the  damages^  —  the  two  findings  are  dearly 
consistent  and  incongruous.  The  plaintiff's  right 
damages  on  the  first  issue,  is  founded  upon  the 
tion  that  the  defendant  has  failed  to  do  that  which 
was  bound  by  the  contract  to  do>  viz.  to  grant  a 
That  involves  the  question  raised  by  the  fourth  issue  ^ 
whether  the  defendant  was  in  a  situation  legdly 
grant  a  lease.  The  finding  on  the  first  issue  proce^ 
on  the  ground  that  the  defendant  could  have  grantedi 
lease :  and  the  finding  of  damages  on  the  second  com 
proceeds  on  the  ground  that  the  defendant  did  not  a2M 
could  not  grant  a  lease.  The  250/.  could  only  be  re* 
<K>verable  if  the  consideration  wholly  failed 

The  first  count  is  bad  in  arrest  of  judgment,  fbr  the 
reason  already  stated. 

Cur.  adv.  vuU, 


As  to  the 
third  issue. 


As  to  the 

fourth  issue. 


CoLTMANy  J.,  now  delivered  the  judgment  of  tin 
court,  —  after  stating  the  agreement  and  the  pleadings 
—  as  follows :  — 

On  shewing  cause  against  the  rule,  it  was  not  deniei 
that  the  third  issue  ought  to  have  been  found  for  tb 
defendant,  the  plaintiff  having  only  paid  250/.,  in  par 
of  500/.  mentioned  in  the  agreement.  But  it  was  oon 
tended  that  there  was  no  ground  for  granting  a  iiei 
trial  «on  that  account,  the  plea  being,  as  was  inosted 
an  immaterial  plea,  —  the  payment  of  the  sum  of  500i 
not  being,  it  was  said,  a  condition  precedent 

With  respect  to  the  fourth  issue,  it  was  contende 
that  the  verdict  was  properly  found  for  the  phuntif 
The  burthen  of  proof  lay  on  the  plaintiff,  who  hai 
alleged  in  his  declaration  that  the  defendant  could  hav 
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planted  a  lease:  but  he  contended  that  the  recital  at       1849. 
the  commencement  of  the  agreement  was  primd  facie 
evidefioe  against  the  defendant^  that  he]  had  power  to 
gnski  it;  and  there  was  evidence  given  of  declarations 
made  bjr  the  defendant  to  one  Woodward,  that  Ham- 
nwvmTB  lease  was  void  and  good  for  nothing.     It  may 
be  true  that  this  evidence,  though  slight^  was  such  as 
thejoiy  might  have  acted  upon^  if  there  had  been  no- 
thing to  explain  it     But  it  appears,  by  the  recitals  of 
the  agreement,  that  the  lease  to  Hammond  was  sup- 
posed to  be  void  on  the  score  of  HammowTs  being  a 
bankmpt;  and  the  declarations  made  to  Woodtoardy  had 
Teference»  no  doubt,  to  the  same  supposed  bankruptcy ; 
and,  therefore,  when  it  was  shewn,  as  was  done  in  this 
case,  that  the  fiat  against  Hammond  had  been  super- 
seded, that  fact  expliuned  the  primd  facie  case  set  up 
\tj  the  plaintiff,  and  led  strongly  to  the  conclusion  that 
tlie  defendant  had  not  any  power  to  make  a  lease.     The 
veidict  on  this  issue,  therefore,  seems  to  us  to  be  wrong; 
lod  00  that  score  the  defendant  will  be  entitled  to  have 
the  Terdict  on  the  fourth  issue  entered  for  him,  pur- 
SDint  to  the  leave  reserved.     It  is,  therefore,  unneces* 
ary  to  decide  whether  the  verdict  on  the  third  issue  is 
or  ia  not  inmiaterial. 

The  remaining  question  is,  whether  there  is  evidence  As  to  the 
to  SQj^rt  the  count  for  money  had  and  received.  The  s^ond  count 
agreement  in  this  case  was  so  far  acted  upon  that  the 
I^tiff  was  admitted  into  possession,  and  occupied  the 
bud  ibr  two  years,  and  paid  250/.,  in  part  of  the  500/. ; 
ttd,  it  having  turned  out  in  the  end  that  no  lease  could 
or  would  be  granted  to  him,  he  claims  to  have  the  250/. 
returned  to  him,  as  being  paid  on  a  consideration  which 
has  failed, — that  consideration  being,  as  the  plaintiff 
alleges,  the  promised  grant  to  him  of  a  lease  for  twenty- 
one  years.  The  defendant,  on  the  other  hand,  contended 
that  the  conrideration  for  paying  the  sum  of  500/.  was 
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not  solely  the  granting  of  the  lease,  but  that  the  wh 
of  the  matters  agreed  to  be  done  on  the  one  side,  n 
the  consideration  for  the  whole  of  the  matters  to 
done  on  the  other  side.   It  may  be  admitted  that  sudi 
in  general  the  case,  —  that  the  whole  of  the  stipulatic 
on  the  one  side  are  the  consideration  for  the  whole 
the  stipulations  on  the  other :  but  such  is  not  necessar 
the  case ;  nor  is  it  the  case,  we  think,  in  this  agreeme: 
which  is  of  a  special  nature ;  and  it  is  expressly  stal 
in  it  that  the  sum  in  question  is  a  bonus  or  premii 
for  the  lease,  and  the  granting  of  the  lease  is  the  pai 
cular  consideration  for  which  the  bonus  was  to  be  ^yi 
It  was  understood  between  the  parties  that  tin 
might  be  some  difficulty  or  delay  in  granting  a  tb 
lease ;  and  therefore  the  parties  contemplated  the  oo 
mencement  of  a  tenancy  before  the  lease  was  granti 
and  the  yearly  rent  of  316/.  Ss.  was  to  commenoe^ 
that  event,  from  the  time  when  possession  was  d* 
vered ;  and  the  sum  of  500/.  was  then  to  be  paid.     £ 
it  cannot  be  supposed  to  have  been  the  intention  of 
parties  that  the  defendant  should  keep  the  sum  of  SO 
if  he  never  made  the  lease.     The  object  of  the  teiu 
in  making  such  an  agreement,  is,  that  he  may  han 
security  that  he  shall  keep  the  land  for  the  specil 
term,  so  that  he  may  safely  lay  out  money  in  impro 
ments  at  the  commencement  of  his  term,  of  which. 
may  reap  the  benefit  before  his  term  is  expired* 
may  reasonably  be  supposed  to  have  been  willinj^ 
pay  an  annual  rent  for  the  possession  of  the  land,  1 
not  to  be  willing  to  pay  the  bonus  or  premium,  unl 
he  gets  the  security  of  the  term ;  and  therefore  ift 
that,  in  express  terms,  he  states  that  the  money  19 
be  paid  as  a  bonus  for  the  lease,  not  as  a  considetafc: 
for  making  the  agreement.    The  lease,  then,  not  hair: 
been  granted,  the  consideration  most,  after  such  a  Iflj 
of  time,  be  considered  to  have  failed,  and  the  count  i 
nioney  had  and  received  b  maintainable. 
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Under  this  state  of  circumstances,  the  defendant  Is  1849. 

c^stitled  to  have  the  verdict  entered  for  him  on  the  fourth  - 

i^sjue;  and  the  verdict*  for  the  plaintiff  on  the  other  Wright 

iiKoes  will  stand  q^^^^ 

Bule  accordingly. 


Beard  v.  Egebton  and  Others. 


June  25. 


^ASE,  for  infnngement  of  a  patent     The  declara-  In  the  con- 
tion  stated,  that,  before  and  at  the  time  of  the  g^^g^tjon  * 
'  ig  the  letters-patent,  and  of  the  committing  of  the  the  whole 


criefances  by  the  defendants  as  thereinafter  mentioned,  instrument 
^^  must  be  t&ken 

Mks  Berry  was  the  true  and  first  inventor  of  the  work-  together, 

isg  or  making  of  a  certain  manner  of  new  manufacture  and  a  fair 
'withm  this  realm,  to  wit,  a  certain  invention  of  a  new  ^^j^  ^n*^-' 
or  improved  method  of  obtaining  the  spontaneous  re-  pretation 

prodnction  of  all  the  ima^ces  received  in  the  focus  of  S'^®"  ^  \*^® 

....  words  used 

the  camera  obscura,  and  which  said  invention  others,  at  i„  it, 

A  sped- 
fiutioa  of  a  patent  for  ''  a  new  and  improved  method  of  obtaining  the  spon- 
taneous re-production  of  all  the  images  received  on  the  focus  of  the  camera 
obicara/'  in  describing  the  process,  stated  it  to  be  divided  into  five  operations: 
—"The  first  consists  in  polishing  and  cleaning  the  silver  surface  of  the  plate, 
in  order  to  properly  prepare  or  qualify  it  for  receiving  the  sensitive  layer  or 
coiting  (iodine),  upon  which  the  action  of  the  light  traces  the  design  :  the  second 
operation  is,  the  applying  tliat  sensitive  layer  or  coating  to  the  silver  surface :  the 
thin],  in  submitting  in  the  camera  obscura  the  prepared  surface  or  plate  to  the 
action  of  the  light,  so  that  it  may  receive  the  images  :  the  fourth,  in  bringing 
cot  or  making  appear  the  image,  picture,  or  representation,  which  is  not  visible 
>»hen  the  plate  is  first  taken  out  of  the  camera  obscura :  the  fifth  and  last  opera- 
tion is,  that  of  removing  the  sensitive  layer  or  coating,  which  would  continue  to 
lisiffiected  and  undergo  difierent  changes  from  the  action  of  light,  —  this  would 
necessarily  tend  to  destroy  the  design  or  tracing  so  obtained  in  the  camera  ob- 
•cui.*    It  then  proceeded  to  give  a  description  of  the  first  operation,  —  prepar- 
ing the  silver  surface  of  the  plate ;  the  concluding  part  of  which  directed  that 
nitric  acid  dissolved  in  water  should  be  applied  three  difierent  times,  the  plate 
^ng  each  time  sprinkled  with  pounce  and  lightly  rubbed  with  cotton  :  adding 
^"When  the  plate  is  not  intended  for  immediate  use  or  operation^  the  acid 
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the  time  of  the  making  of  the  said  letters-patent,  £d 
not  use :  that  thereupon,  Her  present  Majesty,  Vieiaria, 
theretofore,  and  before  the]  conmiencement  of  this  soit^ 
to  wit,  on  the  14th  of  August^  in  the  third  year  of  Her 
reign,  by  Her  letters-patent,  bearing  date  at  fFestminster, 
the  day  and  year  last  aforesidd,  under  the  Great  Seal 
of  Great  Britain  and  Ireland,  for  Herself,  Her  heirs  and 
successors,  did  give  and  grant  unto  the  said  Miles  Berry, 
his  executors,  administrators,  and  assigns,  Her  espedal 
licence,  full  power,  sole  privilege,  and  authority  that  he, 
the  said  Miles  Berry,  his  executors,  administrators,  and 
assigns,  an^  every  of  them,  by  himself  and  themselves, 
or  by  his  and  their  deputy  or  deputies,  servants  or 
agents,  or  such  others  as  he  the  said  MUes  Berry,  his 
executors,  administrators,  or  assigns,  should  at  any  time 
agree  with,  and  no  others,  from  time  to  time,  and  at  all 
times  thereafter  during  the  term  of  years  therein  ex- 
pressed, should  and  lawfully  might  make,  use,  exercise, 
and  vend  the  said  invention  within  that  part  of  Her 
united  kingdom  of  Great  Britain  and  Ireland  called 
England,  Her  dominion  of  Wales,  and  town  of  Berwick' 


may  be  used  only  twice  upon  its  surface  after  being  exposed  to  heat :  the  first 
part  of  the  operation^  that  is^  the  preparation  as  far  as  the  second  application  of 
the  add,  may  be  done  at  any  time :  this  will  allow  of  a  number  of  plates  being 
kept  prepared  up  to  the  last  slight  operation  :  it  is,  howewr,  eofuidered  inHs* 
pennble,  that,  just  before  the  moment  of  using  the  plates  in  the  camera,  or  Me 
reproducing  the  design,  to  put  at  least  once  more  some  acid  on  Me  j^te,  and  to  rmh 
it  lightly  with  pounce,  as  before  stated :  finally,  the  plate  must  be  cleaned  wiA 
cotton  from  all  pounce  dust  which  may  be  on  the  surface,  or  its  edges."  In  a 
subsequent  part  of  the  specification^  having  described  the  second  operation,  vim, 
the  application  of  the  iodine^  the  inventor  observed  :  '^  After  this  second  opera* 
tion  is  completed,  the  plate  is  to  be  passed  to  the  third  operation,  or  that  of  the 
camera  obscura :  whenever  it  is  possible,  the  one  operation  should  immediufdig 
filhw  the  other :  "  — 

Held,  that,  taking'  the  whole  specification  together,  the  direction  as  to  the 
third  application  of  acid^  was  not  to  be  understood  to  be  a  direction  to  apply  die 
add  after  the  second  operation,  viz,  the  coating  the  plate  with  iodine,  -»  which, 
it  was  proved,  would  render  the  whole  process  abortive,  —  but  to  apply  it  as 
part  of  the  first  operation  ;  and  that  the  spedfication  gave  sufBdent  inibnnatioil 
to  an  operator  of  reasonable  skill. 
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tg^TuJeed,  ftlso  in  all  Her  colonies  and  plantations        1849. 

abrofld,  in  such  manner  as  to  him  the  said  Miles  Berry,        

his  execators,  administrators,  and  assigns,  or  any  of       ^^^^^ 
them,  flhoold  in  his  or  their  discretion  seem  meet ;  and     Eosbtok. 
that  he  the  said  i£iles  Berry,  his  executors,  adminis- 
tnton^  and  assigns,  should  and  lawfully  might  have 
and  ^joy  the  whole  profit,   benefit,  commodity,  and 
adfintage  from  time  to  time  coming,  growing,  accruing, 
and  arising  by  reason  of  the  said  invention,  for  and 
daring  the  term  of  years  therein  and  in  that  declara- 
tion thereinafter  mentioned, —  to  have,  hold,  exercise, 
and  enjoy  the  said  licence,  powers,  privileges,  and  ad- 
vantages thereinbefore  granted,  or  mentioned  to  be 
granted,  unto  the  said  Milet  Berry,  his  executors,  ad- 
miniatntors,  and  assigns,  for  and  during  and  unto  the 
M  end  and  term  of  fourteen  years  from  the  date  of 
the  aaid  letters-patent,  and  immediately  ensuing,  and 
Mij  to  be  completed  and  ended,   according  to  the 
statute  in  such  case  made  and  provided ;  and  to  the  end 
that  he  the  said  MUes  Berry,  his  executors,  adminis- 
tntors,  and  assigns,  and  every  of  them,  might  have  and 
enjoy  the  full  benefit  and  the  sole  use  and  exercise  of 
the  said  invention,  according  to  Her  gracious  intention 
thereinbefore  declared,  Her  said  Majesty  did,  by  the 
nid  letters^patent,  for  Herself,  Her  heirs  and  successors, 
require  and  strictly  command  all  and  every  person  and 
personfl^  bodies  politic  and  corporate,  and  all  other  Her 
subjects  whatsoever,  of  what  estate,  quality,  degree, 
name,  or  condition  they  should  be,  within  that  said  part 
of  Her  united  kingdom  of  Great  Britain  and  Ireland 
csUed  England,  Her  dominion  of  Wales,  and  town  of 
BeruHckrupan'  Tweed,  and  also  in  all  Her  colonies  and 
plantations  abroad  aforesaid,  that  neither  they  nor  any  of 
tbem,  at  any  time  during  the  continuance  of  the  said  term 
of  fourteen  years  thereby  granted,  either  directly  or  in- 
directly, should  make,  use,  or  put  in  practice  the  saici 
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inventiooj  or  any  part  of  the  eame,  so  attained  unto  by 
the  eaid  Miles  Berry  as  aforesaid,  nor  in  anywise  coun- 
terfeit, imitate,  or  resemble  the  same,  nor  should  make, 
or  cause  to  be  made,  any  addition  thereunto,  or  sub- 
traction from  the  same,  whereby  to  pretend  himself  or 
themselves  the  inventor  or  inventors^  devisor  or  de- 
visors thereof,  without  the  licence,  consent,  or  agree- 
ment of  the  said  Miles  Berry^  his  executors,  adminis- 
trators, or  assigns,  in  writing,  made  under  his  or  their 
hands  and  seals,  first  had  and  obtained,  in  that  behalf, 
upon  such  pains  and  penalties  as  could  or  might  be 
justly  inflicted  on  such  offenders,  for  their  oontempt  of 
that  Her  royal  command;  and  further  to  be  answeraUe 
to  the  said  Miles  Berry ,  his  executors,  administrators^ 
and  assigns,  according  to  law,  for  his  and  their  damages 
thereby  occasioned :  that  the  said  letters-patent  were, 
amongst  other  things,  upon  this  express  condition,  that, 
if  the  said  Miles  Berry  should  not  particularly  de^oribe 
and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an 
instrument  in  writing  under  his  hand  and  seal,  and 
cause  the  same  to  be  enrolled  in  Her  said  Majesty's  high 
court  of  Chancery  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters-patent, 
then  the  said  letters-patent,  and  all  liberties  and  ad- 
vantages whatsoever  thereby  granted,  should  utterly 
cease,  determine,  and  become  void,  anything  ther^n- 
before  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding,  —  as  by  the  record  of  the  said  letters- 
patent,  then  remidning  inroUed  of  record  in  Her  said 
Majesty's  high  court  of  Chancery,  reference  hAxag 
thereto  had,  would  more  fully  and  at  large  appear:  that 
the  said  Miles  Berry  did  afterwards,  and  within  ox 
calendar  months  next  and  immediately  after  the  date 
of  the  said  letters-patent,  by  an  instrument  in  writkig^ 
to  wit,  a  specification,  under  his  hand  and  seal,  parUco* 
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hrly  describe  and   ascertain   the  nature  of  bis  said        1849* 

inTentioD,  and  in  wbat  manner  the  same  was  to  be  per-       • 

formed,  and  did  afterwards,   and  within  six  calendar       ^^ahd 
moBtbs  next  and  immediately  after  the  date  of  the  sidd     Eokhtok/ 
letters-patent,  to  wit,  on  the  14th  of  February^  in  the 
said  third  year  of  the  reign  of  Her  said  Majesty,  and 
A.D.  1840,  cause  the  said  instrument  in  writing  to  be 
inidled  in  Her  said  Majesty's  high  court  of  Chancery,  — 
as  by  the  record  of  the  said  specification,  then  remaining 
iniolled  of  record,  reference  being  thereunto  had,  fully 
appeared :  that  afterwards,  and  before  the  committing  Assignroent  to 
by  the  defendants  of  the  several  grievances  thereinafter  ^^  piwntiff. 
mentioned,  and  before  the  conmiencement  of  the  suit, 
to  wit,  on  the  23rd  of  Junef  1841,  by  a  certain  inden- 
ture then  made  between  the  said  Miks  Berry  of  the  one 
part,  and  the  plaintiff  of  the  other  part,  —  profert,  — • 
the  said  MUbm  Berryy  for  the   considerations  therein 
mentioned,  did  grant,  assign,  transfer,  and  set  over 
(amongst  other  things)  unto  the  plaintiff,  his  executors,* 
administrators,  and  assigns,  the  said  letters-patent,  and 
all  benefit  thereof,  and  also  the  exclusive  exercise,  right, 
and  enjoyment  of  and  to  the  said  invention  in  the  said 
letters-patent,  and  thereby  granted  to  the  plaintiff,  and 
all  and  singular  the  liberties,  privileges,  profits,  emolu- 
ments, and  advantages  whatsoever  appertaining  or  be- 
longing thereunto,  or  in  anywise  to  be  had  or  made 
thereupon ;  and  all  the  right,  title,  interest,  term  and 
terms  of  years  unexpired,  property,  claim,  interest,  and 
demand  whatsoever,  at  law  or  in  equity,  of  him,  the 
audMfex  Berry y  of  and  in,  to,  out  of,  and  upon  the  said 
letters-patent,  —  to  have,   hold,    exercise,   and   enjoy, 
Amongst  other  things,  the  said  letters-patent,  and  the 
prinleges,  authorities,  profits,  and  advantages  thereto 
belonging,  unto  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  for  his  and  their  use  and  benefit,  for 
and  during  all  the  residue  of  the  said  term  of  years  then 
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1849. 
Bbabd 

V. 


First  breach^ 
—  making, 
using,  exer- 
cising, and 
vending  the 
invention. 


Second 
breach^  — 
putting  in 
practice  the 
invention. 


unexpired  in  the  said  letters-patent,  and  for  alii 
the  term  and  interest  (if  any)  of  him  the  Sfud  j 
Berry  therein,  —  as  by  the  said  indenture  more 
and  at  large  appeared ;  whereby  the  plaintiff  then 
came  and  was,  and  thence  continually  had  been 
titled  to  the  said  privileges,  authorities,  benefit,  pt 
and  advantages  of  the  said  letters-patent :  Yet  th 
fendants,  well  knowing  the  several  premises,  but 
triving,  and  wrongfully  and  injuriously  intending  i 
jure  the  plaintiff,  and  to  deprive  him  of  the  profit 
nefitd,  and  advantages  which  he  might,  and  othe! 
would  have  derived  and  acquired  from  the  ma 
using,  exercising,  and  vending  of  the  said  inver 
after  the  making  of  the  said  letters-patent,  and  affce 
inrolment  of  the  said  specification,  and  the  makii 
the  said  indenture,  as  aforesaid,  and  within  the 
term  of  fourteen  years  in  the  said  letters-patent 
tioned,  to  wit,  on  the  24  th  of  June,  1841,  and  cm  d 
other  days  and  times  between  that  day  and  the 
mencement  of  the  suit,  and  within  that  part  ol 
united  kingdom  of  Great  Britain  and  Ireland  c 
England^  wrongfully,  unlawfully,  and  unjustly,  wil 
the  leave  or  licence,  and  against  the  will  of  the  plai 
did  make,  use,  exercise,  and  vend  the  said  inventic 
the  benefit,  use,  and  enjoyment  whereof  the  pla 
was  and  is  so  entitled  as  aforesaid,  in  breach  o 
lettei*s-patent,  and  of  the  privileges  to  which  the  pla 
was  and  is  entitled  as  aforesaid :  That  the  defend 
well  knowing  the  several  premises,  but  further 
triving  and  intending  as  aforesaid,  after  the  maki 
the  said  letters-patent,  and  after  the  inrolment  o 
said  specification  and  the  making  of  the  said  ii 
ture  as  aforesaid,  and  within  the  said  term  of 
teen  years  in  the  said  letters-patent  mentions 
wit,  on  the  24th  of  June,  1841,  and  on  divers 
^ys  and  times  between  that  day  and  the  comm 
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rmA  of  the  suit,  and  within  that  part  of  the  united        1649. 
kingdom  of  Cfreat  Britain  and  Ireland  called  England^         ■ 
wioDgfully,  unlawfully,  and  unjustly,  without  the  leave        Bbabd 
orlioenoe,  and  agidnst  the  will  of  the  plaintiff,  did  put      £oBBToif. 
inpraetite  the  said  invention,  to  the  benefit,  use,  and 
enjoTiiient  whereof  the  plaintiff  was  and  is  so  entitled 
u  aforesaid,  in  breach  of  the  said  letters-patent,  and 
of  the  privil^es  to  which  the  plaintiff  was  and  is  so 
entitled  as  aforesaid :  That  the  defendants,  well  know-  Third  bretcfa, 
ing  the  several  premises,  but  further  contriving  and  —  n»*Wng, 
intendiog  as  aforesaid,  after  the  making  of  the  said  pnttiiigin 
letter»-patent,  and  after  the  inrolment  of  the  said  spe-  ynedeeapari 
dfication,  and  the  making  of  the  said  indenture  oa  ^    ^  ^^' 
aforesaid,  and  within  the  said  term  of  fourteen  years 
in  the  said  letters-patent  mentioned,  to  wit,  on  the 
24th  of  June,   1841,  and   on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  the 
suit,  and  within  that  part  of  the  united  kingdom  of 
Great  Britain  and  Ireland  called  England,  wrongfully, 
wilfully,  and  unjustly,  without  the  leave  or  licence  and 
against  the  will  of  the  plaintiff^  did  make,  use,  and  put 
in  practice  a  part  of  th^  said  invention,  to  the  benefit, 
use,  and  enjoyment  whereof  the  plaintiff  was  and  is 
so  entitled  as  aforesaid,  in  breach  of  the  said  letters- 
patent,  and  of  the  privileges  to  wliich  the  plaintiff  was 
and  is  so  entitled  as  aforesaid :   That  the  defendants.  Fourth 
well  knowing  the  several  premises,   but  further  con-  b^'cach,  — 
triving  and  intending  as  aforesaid,  after  the  making  of  invention, 
the  said  letters-patent,  and  after  the  inrolment  of  the 
said  specification,  and  the  making  of  the  said  indenture 
u  aforesfud,  and  within  the  said  term  of  fourteen  years 
in  the  said  letters-patent  mentioned,  to  wit,  on  the 
24thof /une,  1841,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  the  suit,  and 
within  that  part  of  the  united  kingdom  of  Great  Britain 
^Ireland  called  England,  wrongfully,  wilfully,  aud 
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BSARO 

V, 

EOEBTON. 

Fiflh  breach, 
making  ad- 
ditiona  to  and 
Bubtractiona 
fiom  the  io. 
vention,  and 
thereby  pre- 
tending to  be 
the  inveQlora, 


Damage. 


1.  Not  guilty. 

2.  Non 
conceifsU, 


UDJustlj,  without  the  leaye  or  licence,  and  against  the 
will  of  the  plaintiff,  did  imitate  the  said  invention,  to 
the  benefit,  use,  and  enjoyment  whereof  the  plidntiff 
w*as  and  is  so  entitled  as  aforesaid,  in  breach  of  the 
said  letters-patent,  and  of  the  privil^es  to  which  the 
plaintiff  was  and  is  so  entitled  as  aforesaid:  That  the 
defendants,  well  knowing  the  several  premises,  but 
fui-ther  contriving  and  intending  as  aforesaid,  after  the 
making  of  the  said  letters-patent,  and  after  the  inrol- 
ment  of  the  said  specification,  and  the  making  of  the 
said  indenture  as  aforesaid,  and  within  the  said  term  of 
fourteen  years  in  the  said  letters-patent  mentioned,  to 
wit,  on  the  24th  of  June,  1841,  and  on  divers  other 
days  and  times  between  that  day  and  the  c<Hnmence- 
ment  of  this  suit,  and  within  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland  called  England, 
wrongfully,  wilfully,  and  unjustly,  without  the  leave 
or  licence,  and  against  the  will  of  the  plaintiff,  did 
make  certain  additions  to,  and  subtractions  from,  the  said 
invention,  to  the  benefit,  use,  and  enjoyment  whereof 
the  plaintiff  was  and  is  so  entitled  as  aforesaid,  and  did 
thereby  pretend  themselves  to  be  the  inventors  and  de^ 
visors  thereof,  in  breach  of  the  said  letters-patent,  and 
of  the  privileges  to  which  the  plaintiff  was  and  is  so 
entitled  as  aforesaid :  And  that,  by  means  of  the  com- 
mitting of  the  said  several  grievances  by  the  defend- 
ants as  aforesaid,  the  plaintiff  had  been  and  was  greatly 
injured,  and  had  lost  and  been  deprived  of  divers  great 
gains  and  profits  which  he  might  and  otherwise  would 
have  derived  from  the  said  invention  and  letters-patent, 
and  in  respect  whereof  he  had  been  and  was  entitled  to 
such  privileges  as  aforesaid,  and  had  been  and  was  other- 
wise damnified :  To  the  damage,  &c. 

The  defendants  pleaded, — first,  not  guilty. 

Secondly,  that  our  Lady  the  Queen  did  not  give  and 
graut  unto  the  said  Miles  Berry,  his  executors,  ad- 
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miiufltratorBy  and  assigns,  the  licence,  power,  privilege,  1849. 
and  authority,  profits,  benefits,  commodities,  and  ad*  — — — 
vantages  in  the  declaration  in  that  behalf  mentioned,       Bb^»i> 

by  the  sidd  letters-patent  therein  mentioned,  in  manner  Eokrton. 


form  as  in  the  said  declaration  was  alleged, — con- 

cladmg  to  the  country. 

Thirdly,  that  the  said  letters-patent  in  the  declara-  S.  Lettera- 

tion  mentioned,  were  obtfuned  and  procured  from  our  P***"J  f h- 

,  ,  ,      tained  by 

Lady  the  Queen,  by  the  fraud,  covin,  deceit,  and  mis-  fraud. 

representation  of  the  said  Miles  Berry  and  others  in 

collusion  with  him,  wherefore  the  same  were  and  are 

mi  in  law, — verification. 

Fourthly,  that  the  said  Miles  Berry  was  not  the  true  4.  Berry  not 

and  first  inventor  of  the  said  new  or  improved  method  *"*        j"" 

,  ventor  of  &c. 

of  obtaining  the  spontaneous  reproduction  of  all  the 
images  received  in  the  focus  of  the  camera  obscura, 
withm  the  meaning  of  the  statute  in  such  case  made 
snd  provided,  in  manner  and  form  as  in  the  declaration 
was  allied, — concluding  to  the  country. 

[The  fiiVh,  sixth,  seventh,  and  tenth  picas  were  de-  Pleas  de- 
mnrred  to,  and  the  plaintiff  obtained  judgment  thereon :  "«"^  *<>• 
pifcfljitf,  VoLIII.p.  97.]. 

Eighthly,  that  the  said  invention  was  not  the  making  3.  Xot  a  new 
or  working  of  any  manner  of  new  manufacture  for  manufacture, 
which  letters-patent  could  be  granted,  according  to  the 
true  intent  and  meaning  of  the  statute  in  such  case 
made  and  provided, — concluding  to  the  country. 

Ninthly,  that  the  said  in^vention  was  not,   at  the   g,  Kot  a  new 
time  of  the  making  of  the  said  letters-patent  in  the   invention  as 
declaration  mentioned,  a  new  invention,  as  to  the  public   ^^  ^^ 
^  and  exercise  thereof  within  this  realm,  in  manner 
and  form  as  the  plaintiff  had  above  alleged, — con- 
cluding to  the  country. 

Eleventhly,  that  the  title  and  description  of  the  said    1^*  Title  in- 
invention  was  and  is  expressed  in  the  said  letters-patent    ^^  i^^^^^  ^^^ 
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12.  Berry  6id 
not  duly  spe- 
cify the  in- 
▼ention. 


13.  Berry  did 
not  assign  to 
the  plaintiff. 


14.  Leave 
and  licence. 

15.  Invention 
of  no  use. 


in  manner  and  form  as  in  the  tenth  plea  mentioned(a); 
and  that  the  said  title  and  deficription  was  and  is  in  it9 
claim,  description,  and  definition  of  the  sidd  invention, 
inconsistent  and  at  variance  with,  and  too  large  for, 
the  said  supposed  invention  as  described  and  ascer- 
tained by  the  said  instrument  in  writing  under  the 
hand  and  seal  of  the  plaintifF(i),  in  the  declaration 
mentioned,  and  was  not  a  true  and  proper  description 
thereof;  wherefore  the  said  letters-patent  were  and  are 
void, — verification. 

Twelfthly,  that  the  said  Miles  Berry  did  not,  by  any 
instrument  in  writing  under  his  hand  and  seal,  parti- 
cularly describe  and  ascertain  the  nature  of  his  said  in- 
vention, and  in  what  manner  the  same  was  to  be  per- 
formed, in  manner  and  form  as  the  plaintiff  had  above 
alleged,  —  concluding  to  the  country. 

Thirteenthly,  that  the  said  Miles  Berry  did  not 
grant,  assign,  transfer,  or  set  over  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  the  said  letters- 
patent,  and  all  benefit  thereof,  and  the  exclusive  right, 
exercise,  and  enjoyment  of  and  to  the  said  invention^ 
and  all  and  singular  the  liberties,  privileges,  profits, 
emoluments,  and  advantages  whatsoever  appertaining 
or  belonging  thereto,  or  to  be  had  or  made  thereupon, 
in  manner  and  form  as  the  plaintiff  had  above  alleged, 
' — concluding  to  the  country. 

Fourteenthly,  leave  and  licence. 

Fifteenthly,  that  the  said  alleged  invention  in  the 
declaration  mentioned,  and  in  the  said  letters-patent 


(a)  The  tenth  plea  was  as 
follows  :  — ''  That  the  title  and 
description  of  the  said  invention 
in  the  declaration  mentioned, 
was  and  is  expressed  in  the  said 
letters-patent  in  the  words  fol- 
lowing, and  in  no  other  manner, 
that  is  to  say,  '  A  new  or  im- 


proved method  of  obtaining 
the  spontaneous  re-productioa 
of  all  the  images  received  in  the 
focus  of  the  camera  ohscun/ 
wherefore  the  said  letters-pa- 
tent were  and  are  void  in  law," 
—  verification. 

(6)  Oi  Mika  Berry. 
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lad  instnunexit  in  writing  in  the  declaration  mentioned        1849. 

and  described^  waa  and  is  of  no  use,  benefit,  or  advan-        — 

tRge  to  the  public  whatsoever,  — verification.  Bbaud 

The  plaintiff  joined  issue  upon  the  first,  second,  Eoertok. 
fourth,  eighth,  ninth,  twelfth,  and  thirteenth  pleas ;  and  Replications, 
refdied  to  the  third,  that  the  said  letters-patent  were  not 
obtained  or  procured  from  our  Lady  the  Queen  by 
fimd,  oovin,  deceit,  or  misrepresentation, — concluding 
to  the  country :  to  the  eleventh,  that  the  said  title  and 
description  was  not  nor  is,  in  its  claim,  description,  or 
definition  of  the  said  invention,  inconsistent,  at  variance 
with,  or  too  large  for  the  said  invention  as  described 
and  ascertained  by  the  instrument  in  writing  in  the 
last-mentioned  plea  mentioned  and  referred  to,  and  was 
a  true  and  proper  description  thereof, — concluding  to 
the  country :  to  the  fourteenth,  de  injurid :  and  to  the 
last  plea,  that  the  said  invention  in  the  declaration 
mentioned,  and  in  the  Sfud  letters-patent  and  instru- 
nient  in  writing  in  the  declaration  mentioned  and  de- 
scribed, was,  at  the  time  of  making  and  granting  the 
ttid  letters-patent,  and  afterwards,  and  still  is,  of  use, 
benefit  and  advantage  to  the  public, — concluding  to 
the  ooontry. 

The  defendants  joined  issue  on  the  replications  to 
the  third,  eleventh,  fourteenth,  and  fifteenth  pleas. 

The  cause  was  tried  before  Wilde^  C.  J.,  at  the 
rittings  in  London  after  Trinity  term,  1847. 

Evidence  was  given  by  the  plaintiff  in  support  of 
Ae  first,  second,  third,  fourth,  eighth,  ninth,  thirteenth, 
fourteenth,  and  fifteenth  issues.  To  prove  the  twelfth, 
the  specification  was  put  in.  The  patent  was  therein 
described  to  be  for  "  A  new  or  improved  method  of 
obtaining  the  spontaneous  re-production  of  all  the 
^Daages  received  on  the  focus  of  the  camera  obscura.*' 

The  infringement  was  admitted. 
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Specification. 

Preliminary 
obaeryationB. 


Description  of 
the  proc'iss. 


After  the  usual  preamble,  the  Bpecification  contuned 
the  following  preliminary  observations :  — 

**  This  invention  or  discovery  relates  to  photogenic 
drawing,  or  the  spontaneous  re-production  of  imagei^ 
pictures,  or  representations  of  nature,  by  the  action  of* 
light,  that  is,  by  the  process  or  method  now  well  knowa 
under  the  name  of  "Daguerreotype.**  I  believe  it 
to  be  the  invention  or  discovery  of  Messrs.  JLauw 
Jacques  Maude  Daguerre  and  Joseph  Isidore  JNiepee^ 
junior,  both  of  the  kingdom  of  France^  from  whom  the 
French  government  have  purchased  the  invention^  for 
the  benefit  of  that  country. 

"  This  invention  or  discovery  was  fully  communicated 
to  me  by  a  certain  foreigner,  residing  in  France^  on  or 
about  the  15th  day  of  Jultfy  in  the  year  1839,  with 
instructions,  immediately  to  petition  Her  Majesty  to 
grant  Her  royal  letters-patent  for  the  exclusive  use  of 
the  same  within  these  kingdoms ;  and,  in  consequence 
thereof,  I  did  apply  for  such  letters-patent ;  and  Her 
Majesty's  Solicitor-General,  after  hearing  all  parties 
who  opposed  the  same,  was  pleased,  on  or  about  the 
2nd  day  of  August^  now  last  past,  to  issue  his  report  to 
the  crown  in  favour  of  the  patent  being  granted,  and 
it  consequently  passed  the  great  seal  in  the  usual 
course,  being  sealed  on  the  day  above  named,  which  is 
some  days  prior  to  the  date  of  the  exposition  of  the  said 
invention  or  discovery  to  the  French  government,  at 
Paris,  by  Messrs.  Daguerre  and  Niepce,  according  to 
the  terms  of  their  agreement.  And  I  will  now  proceed 
to  describe  this  invention  or  discovery,  as  communi- 
cated to  me. 

*^  Description  of  the  process.  —  The  reproduction  of 
the  images  received  at  the  focus  of  the  camera  obseura, 
is  effected  on  plates,  or  surfaces  of  silver,  which  may  be 
plated  on  copper;  the  copper  serving  principally  to 
support  the  surface  or  sheet  of  silver,  —  the  combina* 
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tion  of  these  two  metak  contributing  towards  the  per*        1849. 

fection  of  the  effect     The  silver  employed  should  be 

^thoat  alloy,  or  as  pure  as  posuble.     The  sheet  of 

copper  should  be  sufficiently  thick  to  preserve  the 

perfect  smoothness  and  flatness  of  the  plate,  so  that  the 

linages  may  not  be  distorted  by  the  warping  thereof; 

bot  the  copper  should  not  be  thicker  than  what  would 

be  required  to  attain  that  end,  on  account  of  the  weight 

of  the  metaL    The  thickness  of  the  two  metals  united, 

need  not  exceed  that  of  a  stout  card 

**  The  process  is  divided  into  five  operations :  —  The 

first  consists  in  poUshing  and  cleaning  the  silver  surface 

of  the  plate,  in  order  to  properly  prepare  or  qualify  it 

for  recdving  the  sensitive  layer  or  coating,  upon  which 

the  action  of  the  light  traces  the  dengn*     The  second 

operation  is,  the  applying  that  sensitive  layer  or  coating 

to  the  nlver  surface.     The  third,  in  submitting  in  the 

camera  obscura  the  prepared  surface  or  plate  to  the 

actkm  of  the  light,  so  that  it  may  receive  the  images. 

Thi  fourth,  in  brin^g  out  or  making  appear  the 

inige,  picture,  or  representation,  which  is  not  visible 

when  the  plate  is  first  taken  out  of  the  camera  obscura. 

The  fifth  and  last  operation,  is  that  of  removing  the 

KQsItive  layer  or  coating,  which  would  continue  to  be 

effected  and  undergo  different  changes  from  the  action 

of  light;  —  this  would  necessarily  tend  to  destroy  the 

<ksigQ  or  tracing  so  obtained  in  the  camera  obscura. 

'^Description  of  the  first  operation — preparing  the  First  opera 
^r  twrface  of  the  plate.  —  For  this  operation,  are  ^®°' 
paired,  a  small  phial  'of  olive  oil,  some  cotton,  very 
finely  carded,  a  small  quantity  of  pounce  or  pumice 
Powder,  ground  extremely  fine,  and  tied  up  in  a  small 
b^g  of  muslin,  sufficiently  thin  in  texture  to  allow  the 
powder  to  pass  easily  through  when  the  bag  is  shaken. 
—  A.  phial  of  nitric  acid,  diluted  with  pure  water,  in 
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1648.        about  the  proportion  of  one  part  of  acid  to  sixteen  parfi 

—        of  distilled  water.  —  A  wire  frame  or  8tand»  on  whidi 

Bbaiib        |.jjg  plates  can  be  placed^  so  as  to  be  heated  by  means  of 

EtfBBToir;      ^  lamp.  Lastly,  a  spirit  or  other  lamp  to  htet  the  platai. 

The  size  of  the  plates  or  surfaces  are  limited  by  the 

dimensions  of  the  apparatus. 

^^  The  plates  must  first  be  well  cleaned  and  poliahed* 
To  effect  this,  begin  by  sprinkling  the  silver  sorfao^ 
with  pounce,  by  shaking  the  bag,  without  touching  the 
plate,  and  then  with  cotton^  impregnated  with  a  little 
oliviB  oil,  rub  it  gently  on,  lightly  moying  the  hand 
round  in  circles  from  the  centre.  The  plates^  during 
this  operation,  should  be  placed  flat  on  a  sheet  of  papery 
which  must  be  changed  when  necessary.  The  pounoe 
must  be  sprinkled  seyeral  times,  and  the  cotton 
changed  several  times,  during  the  operation  of  rub* 
bing. 

^^  The  pestle  and  mortar  used  for  pulverising  the 
pounce  or  pumice  powder,  should  not  be  formed  of 
either  cast  iron  or  copper,  but  made  of  porphyry.  The 
pounce  should  be  ground  afterwards  on  a  glass  platOy 
with  a  glass  muller,  pure  water  being  used  in  the 
operation.  The  pounce  should  be  used  only  when  per- 
fectly dry. 

^'It  will  readily  be  conceived  how  important  it  is 
that  the  pounce  or  pumice  powder  should  be  sufficnently 
finely  pulverised,  so  as  not  to  cause  streaks ;  for  it  Ib, 
in  a  great  measure,  upon  the  fine  polish  of  the  surface 
of  the  plate  that  depends  the  beauty  of  the  image^ 
picture,  or  tracing  produced  thereon. 

^^  When  the  plate  is  perfectly  polished,  it  must  then 
be  cleaned.  This  is  effected  by  dusting  or  sprinkling 
the  powder  over  the  surface,  and  rubbing  it  with  dry 
cotton,  the  movements  of  the  hand  being  made  in 
circles,  and  backwards  and  forwards,  and  up  and  down 
crossing  each  movement,  in  order  to  operate  equally,  on 


la  VICTORIA.  17? 

all  parte  of  the  surface.     This  is  the  best  mode  of       1849. 
nbbmg  to  gain  the  desired  result.  

**  Next»  a  small  knot  or  tuft  is  made  with  carded  ^"^^ 
oottODi  which  is  to  be  moistened  with  a  little  acid  £QBBToif«^ 
dilated  in  water,  as  abo?e  stated.  To  do  this,  the  knot 
of  cotton  may  be  placed  on  the  mouth  of  the  bottle 
oontaining  the  diluted  acid,  and  pressed  thereon ;  the 
pUal  being  then  inverted,  and  then  placed  again  up- 
right, so  that  the  centre  of  the  tuft  of  cotton  may  be 
moistened  with  acid  without  deeply  impregnating  it. 
Veiy  little  acid  is  required,  and  care  must  be  taken 
not  to  wet  the  fingers  with  it.  With  this  tuft,  so 
dttiged  with  acid,  the  surface  must  be  rubbed,  care 
baing  taken  to  carry  the  acid  uniformly  over  all  parts 
of  the  0turface  of  the  plate ;  the  cotton  should  be 
dttaged  seyeial  times,  and  the  rubbing  of  the  surface 
be  made  by  moving  the  hand  round  and  round,  and 
cneuDg  as  before,  so  as  to  extend,  equally,  the  acid ; 
which,  nevertheless,  ought  to  do  no  more  than  cover 
•lightly  the  surface  of  the  plate.  It  will  sometimes 
ha(rpai  that  the  acid  applied  on  the  surface  of  the  plate 
will  be  found  to  accumulate  into  small  globules, — these 
i&oat  be  destroyed  by  changing  the  cotton,  and  by 
nibbing  the  plate  gently,  so  as  to  spread  the  acid 
^^jr;  for,  on  any  place  where  the  acid  has  been 
allowed  to  rest  a  time,  or  has  not  been  laid  evenly,  it 
woold  form  spots  or  stains. 

''It  will  be  seen  that  the  acid  is  evenly  spread  upon 
the  surface  of  the  plate,  by  its  appearing  covered  with 
a  uniform  tint,  or  what  may  be  termed  a  thin  veil  or 
^nge  of  surfieuse*  The  plate  is  finally  to  be  sprinkled 
with  pounce  or  pumice  powder,  and  cleaned  by  slightly 
rubbing  it  with  a  fresh  piece  of  carded  cotton.  In- 
stead of  ordinary  pounce,  calcined  Venetian  tripoli  may 
be  used. 

"The  plate,  thns  prepared,  is  then  to  be  submitted 
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1849.       to  a  considerable  degree  of  heat.     To  do  ihiB,  it  if 

■  placed  on  a  wire  frame,  the  silver  surface  being  npper- 

Bbard       most     Under  the  plate  is  placed  a  lighted  lamp,  which 

Egbb'ton.     is  to  be  moved  about,  so  that  the  flame  shall  act  equally 

upon  all  parts.     When  the  plate  has  been  submitted  to 

this  operation  for  about  five  minutes,  (or  until  the  heal 

has  acted  equally  upon  all  parts  of  the  plate,)  it  will  be 

perceived  that  the  surface  of  the  silver  has  obtwied  t 

whitish  tint  or  coating,  and  then  the  action  of  the  heal 

must  cease. 

'^  This  effect  maj  be  obtained  by  other  means ;  fen 
instance,  the  heat  of  lighted  charcoal  may  be  used. 
which  may  be  preferable,  as  the  operation  will  be  soonei 
finished.  In  this  case,  the  wu-e  frame  is  unnecessary] 
•  for,  the  plate  may  be  laid  on  the  stove,  or  held  witl 
tongs,  the  silver  surface  always  being  upwards,  and  i1 
may  be  moved  backwards  and  forwards  on  the  furnace, 
BO  as  to  heat  it  equally  throughout,  until  the  mlvei 
surface  becomes  covered  with  a  whitish  tint,  as  aboTC 
stated.  The  plate  is  next  to  be  cooled  rapidly  by 
placing  it  on  a  cold  body  or  substance,  such  as  a  marble 
slab,  or  stone,  or  metal  surface.  When  cooled,  it  must 
be  polished  again.  This  may  be  quickly  done,  since  it 
is  only  necessary  to  remove  the  white  tint  which  has 
been  formed  on  the  silver  surface.  To  effect  this,  the 
plate  is  to  be  sprinkled  with  pumice  powder,  rubbed  in 
a  dry  state  with  a  portion  of  cotton.  This  should  be 
done  on  the  surface  of  the  plate  several  times,  taking 
care  to  change  the  cotton  often. 

"  When  the  silver  is  well  polished  it  is  to  be  rubbedi 
as  above  stated,  with  acid  dissolved  in  water,  and 
sprinkled  with  a  little  dry  pounce  powder,  and  rubbed 
lightly  with  a  knot  of  cotton.  The  acid  is  then  to  be 
laid  upon  the  plate,  say  three  different  times,  care  being 
taken  to  sprinkle,  each  time,  the  plate  with  powder, 
and  to  rub  it  dry,  and  very  lightly,  with  clean  cotton. 
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Care  should  be  taken  not  to  breathe  upon  the  plate,  or       1849* 
to  touch  it  with  the  parts  of  the  cotton  touched  by  the 
the  fiDgers,  as  the  perspiration  would  produce  spots  or 
ttsm;  and  dampness  of  the  breathy  or  of  the  saliva, 
would  produce  the  same  defects  in  the  drawings. 

^'When  the  plate  is  not  intended  for  immediate  use 
or  operation^  the  add  may  be  used  only  twice  upon  its 
Ririace,  after  being  exposed  to  heat.  The  first  part  of 
the  q)eration  may  be  done  at  any  time*  This  will 
allow  of  a  number  of  plates  being  kept  prepared  up  to 
the  last  slight  operation.  It  is,  however,  considered 
indispensable,  just  before  the  moment  of  using  the 
plates  in  the  camera,  or  the  re-producing  the  design,  to 
pot,  at  least  once  more,  some  acid  on  the  plate,  and  to 
rub  it  Ughtly  with  pounce,  as  before  stated. 

''Fmally, — the  plate  must  be  cleaned,  with  cotton, 
from  all  pounce  dust  which  may  be  on  the  surface  or 
its  edges. 

**  Second  operation* — For  this  operation,   the   fol-  Second 
lowing  implements  are   required:  —  The  box,  repre-  ^^P^'*^®^* 
seated  m  figs.  3.  and  4. ;  the  thin  board  or  frame,  shewn 
in  fig.  5. ;  four  small  metallic  bands,  of  the  same  metals 
as  the  plates,  seen  also  in  fig.  5. ;  a  small  handle,  and 
a  box  of  small  naik  or  tacks ;  and  a  phial  of  iodine. 

After  having  fixed  the  plate  upon  the  thin  board  or 
fnime,  (the  silver  surface  uppermost,)  by  means  of  the 
nietaliic  bands,  and  the  small  nails  which  are  forced 
into  the  board  by  the  handle,  some  iodine  is  then  to  be 
put  into  the  cup  or  dish  d,  placed  in  the  bottom  of  the 
box,  figs.  3.  and  4.  It  is  necessary  to  divide  the  iodine 
into  pieces,  in  order  to  render  the  exhalation  more 
extensively  and  equally  diffused;  otherwise,  on  the 
middle  of  the  plate  would  be  formed  circles,  or  a  kind 
of  iriSf  or  appearance  of  a  rainbow,  in  prismatic  co- 
lows,  which  would  prevent  the  plate  from  receiving  an 
onifonn  impression. 
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1849.  "  The  thin  board,  with  the  plate,  is  then  phced, 

with  the  silver  surface  undermost,  upon  small  braoketi 
or  supports,  at  the  four  angles  of  the  box ;  its  covei 
EeBBTON.     fff  ^^  ^^^^  closed.     In  this  position,  the  plate  must  be 
left  until  the  surface  of  the  silver  be  oovered  with  s 
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fine  golden  tinge,  which  is  caused  by  the  evaporisatiiN] 
of  the  iodine  condensing  on  the  surface  of  the  silver. 
If  the  plate  were  allowed  to  remain  too  long,  thii 
golden  yellow  colour  would  turn  purple,  or  viold 
colour,  which  must  be  avoided,  because,  in  this  state, 
the  coating  is  not  so  sensitive  to  the  effect  of  light 
On  the  contrary,  if  this  coating  is  too  pale,  or  no! 
sufficiently  yellow,  the  image  taken  from  nature  wonU 
be  very  deficiently  or  fisdntly  re-produced:  therefbfe, 
a  coating  of  a  golden  yellow  is  particularly  demredi 
because  it  is  the  most  favourable  to  the  production  oi 
the  effect 

^^The  time  necessary  for  this  operation  cannot  be 
stated;  because  it  depends  on  several  circumBtiinoes; 
one  is,  the  temperature  of  the  room  wherein  the  opefip 
tion  is  conducted ;  another,  the  stat^  of  the  apparatus, 
which,  for  this  process,  should  be  left  to  itself  and  not 
be  affected  by  the  addition  of  any  other  heat  thfm  that 
of  the  room. 

^^  It  is  very  important,  in  this  operation,  that  the 
temperature  inside  the  box  be  equal  to  that  outside ; 
if  such  were  not  the  case,  on  the  plate  being  pnoaed 
from  a  cold  to  a  warmer  atmosphere,  it  would  beoome 
covered  with  condensed  moisture  from  the  atmoejdierei 
which  would  do  great  injury  to  the  effect  This  oper- 
ation should  be  left  entirely  to  the  spontaneous  evapor- 
ation of  the  iodine.  Also,  the  more  this  box  or  ap- 
paratus  is  used,  the  less  time  is  required  to  effect  the 
object,  because  the  interior  sides  of  the  box  beoome 
penetrated  with  vapour  of  iodine ;  and  ae  it  i«  the 
nature  of  this  vapour  always  to  evaporate,  it  will  ariae 
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Stom  all  the  internal  parts  of  the  box,  and,  therefore,        1849. 
will  spread  more  evenly  and  more  quickly  on  the  pur-       — — 
fiuse  erf  the  plate,  which  is  very  important ;  therefore,       Bbabd 
it  is  proper  to  leave  a  little  iodine  in  the  cup  on  the     E/mvam. 
bottom  of  the  box,  and  also  to  keep  the  box  free  from 
diunpL    It  is,  therefore,  evident  that  the  apparatus  will 
operate  better  after  being  used  teveral  times. 

*^  From  the  causes  above  stated,  it  is  not  possible  to 
fix,  precisely,  the  time  necessary  for  obtaining  the  coat- 
ing of  a  golden  yellow  tint,  as  the  same  may  vary  from 
five  to  thirty  minutes,  but  rarely  longer,  unless  the 
weather  be  very  oold.     It  is  necessary  to  look  at  and 
examine  the  state  of  the  plate  from  time  to  time,  to 
Mfmrtain  whether  it  has  attained  the  golden  yellow 
tint  rsquirod ;  but  it  is  important  that  the  light  should 
not  be  allowed  to  fall  or  strike  directly  upon  its  silver 
sur&ce.   It  may  happen  that  the  plate  be  more  coloured 
or  tinted  at  one  end  than  at  the  other;  in  that  case,  in 
order  to  equalize  the  tint,  care  must  be  taken,  in  re- 
placiiig  the  plat^  to  turn  it  endways,  or  side  for  side. 

**  In  order  to  accomplish  these  repeated  examinations, 
without  injuring  the  sensitive  ground  or  coating,  this 
ivocess  should  be  conducted  in  a  darkened  room,  into 
which  light  is  admitted  sideways,  not  from  the  roof. 
The  box  should  be  placed  in  a  dark  room,  where  the 
h^t  enters  but  feebly,  as  through  the  door  left  a-jar. 
Whenever  the  plate  is  to  be  inspected,  the  operator  is 
to  raise  the  lid  of  the  box,  when  the  board  may  be 
^n  by  its  edges  with  the  two  hands,  and  turned  up 
fl^y,  very  little  light  being  required  to  shew  the 
^  colour  of  the  coating;  and  if  the  plate  has  not 
obtained  the  golden  yellow  tinge,  it  must  be  immedi- 
^y  replaced  in  the  box,  and  there  kept  until  it  attains 
the  proper  gold  colour ;  if,  on  the  contrary,  the  colour 
H  deeper,  then  the  coating  will  not  be  of  any  use,  and 
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1849.        the  plate  is  to  be  repolished  and  cleaned,— the  first 

■        operations  being  recommenced. 
Bbabd  "From  a  written  description,  this  operation  may 

EoEBTOK.  seem  difficult  and  tedious ;  but,  with  a  little  practicey 
an  intelligent  operator  would  be  enabled  to  judge, 
accurately,  of  the  time  required  to  obtain  the  desired 
golden  yellow  tint;  and  also  to  inspect,  rapidly,  the 
plate,  so  as  not  to  give  the  light  sufficient  time  for 
acting  upon  the  coating. 

**  When  the  surface  of  the  plate  has  attained  the 
proper  colour,  the  board,  with  the  plate,  must  be  in* 
troduced  into  the  frame,  represented  at  figs.^6.,  7.,  and 
8.,  which  frame  is  adapted  to  the  camera  obscura.  In 
this  transference,  care  must  be  taken  to  prevent  the 
light  striking  on  the  surface  of  the  plate ;  and  for  this 
purpose,  the  camera  obscura  may  be  lighted  with  a 
wax  taper,  the  light  of  which  has  much  less  effect  upon 
the  coated  surface;  even  this  light  ought  not  to  be 
allowed  to  strike  too  long  on  the  plate,  as  it  will  came 
marks  or  traces  on  the  same,  if  allowed  to  continue  a 
length  of  time. 

**  After  this  second  operation  is  completed,  the  plate 
is  to  be  passed  to  the  tliird  operation,  or  that  of  the 
camera  obscura.  Whenever  it  is  possible,  the  one 
operation  should  immediately  follow  the  other;  the 
longest  interval  between  the  two  should  not  exceed  an 
hour ;  beyond  this  time,  the  action  of  the  iodine  and 
silver  surface  will  lose  their  requisite  photogenic  pro* 
porties.  But,  previous  to  passing  to  the  third  opeiBr 
tion,  I  would  add  the  following  remarks  or  observa- 
tions :  — 

"First  observation,  —  Before  using  the  iodine  boZy 
the  interior  should  be  well  cleaned,  and  the  box  itself 
turned  upside  down,  in  order  to  empty  it  of  all  the 
particles  of  iodine  which  may  have  escaped  from  the 
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eop ;  ciure  tnnst  be  taken  not  to  touch  the  iodine  with 
the  fingere. 

''During  the  operation  of  coating  the  surface  with 
iodine,  the  cup  should  be  covered  with  a  wire  or  other 
gaoase,  stretched  on  a  frame ;  this  gauze  has  the  effect 
of  regularly  distributing  the  evaporation  or  vapour  of 
the  iodine  upon  the  surface  of  the  plate,  and  at  the 
same  time  to  hinder,  whenever  the  lid  of  the  box  is 
closed,  the  compression  of  air,  thereby  occasioned,  from 
.  causii^  the  particles  of  iodine  to  be  scattered  or  flying 
about  within  the  box,  which  particles  might  strike  the 
plate  and  cause   spots  or  blotches  thereon;   for  this 
reason,  the  lid   of   the  box  should  always  be  closed 
quietly.     The  same  observation  applies  in  case  parti- 
cles of  dust  should  rise  inside  the  box,  which,  being 
barged  with  the  vapour  of  iodine,  might  injure  the 
plate  by  coming  in  contact  with  its  surface. 

*'  Second  observatioru — The  iodine  box  or  apparatus^ 
alK>Te  described,  may  be  varied  according  to  circum- 
sta.iices,  or  be  substituted  by  the  following  contrivance : 
' —  A  thin  deal  board,  similar  to  the  one  used  for  fixing 
tile  plates  upon,  is  first  to  be  saturated  with  the  vapour 
^f  the  iodine ;  this  may  be  done  in  a  box  similar  to 
^b^  one  above  described,  or  even  in  a  box  only  two 
i^ohcs  high.    This  board,  when  once  properly  saturated, 
^^s^y  be  placed  in  a  small  box,  two  inches  high,  of  the 
l*»X)pcr  length   and  width,    and  provided   with  three 
ST-ooves  or  ledges,  one  to  receive  the  metallic  plate  or 
silver  surface,  and  the  two  others  to  receive  the  sa- 
tunted  board,  which  may  be  placed  nearer  to  or  further 
from  the  metallic  surface.     When  placed  in  the  first 
groove  or  ledge,  it  may  be  at  a  quarter  of  an  inch 
diatance  from  the  plate ;  in  the  second,  it  may  be  at  a 
dintance  of  half  an  inch  or  more.     This  second  groove^ 
or  further  position,  need  only  be  used  in  case  the  opera- 
tion of  coating  the  surface  should  proceed  too  fast,  in 
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oonpequenoe  of  increase  of  temperature,  or  in  case  the 
plate  should  have  been  withdrawn  before  it  has  reached 
its  proper  degree  of  golden  colour. 

**  This  mode  or  process  of  coating  the  surfttoe  has 
the  advantage  of  enabling  the  operator  to  coat  the  plate 
with  iodine  with  great  rapidity,  that  is  to  say,  ge- 
rally  in  a  very  few  minutes.  If  the  operation  should 
proceed  too  fjEist,  the  board,  saturated  with  iodine,  may 
be  placed  in  the  upper  groove,  and  the  metallic  plate 
underneath :  this  position  causes  the  operation  to  pro- 
ceed slower.  It  is  necessary  that  this  iodine  box  should 
be  securely  closed,  to  hinder  any  current  of  air  reaching 
the  surface ;  and,  moreover,  in  this  latter  case,  the  box 
should  only  open  on  one  of  its  sides. 

**  The  board,  saturated  with  iodine,  may  be  made  to 
serve  to  coat  several  plates  during  a  whole  day,  or  even 
several  days,  without  the  necessity  of  repladng  it  in 
the  iodine  saturating  box.  I  will  now  proceed  to  de- 
scribe the  third  operation. 

*^  Third  operation — the  camera  obecura.  —  As  befioce 
stated,  the  operation  should  proceed  as  quickly  as  pos- 
sible from  the  second  to  the  third  operation,  or  not 
leaving  more  than  one  hour  between  both,  as,  beyond 
this  time,  the  combination  between  the  iodine  and  the 
silver  has  no  longer  the  same  property. 
«  *^  The  apparatus  necessary  for  this  operation,  is  the 
camera  obscura,  (see  figs.  9.  and  10.,)  adapted  and  fitted 
to  receive  the  prepared  plates  and  their  boards. 

^^  This  third  operation  is  that  in  which,  by  means  of 
light  acting  through  the  lens  of  the  camera  obsoun, 
nature  reflects  or  impresses  (to  use  figurative  language) 
an  image  of  herself  of  all  objects  enlightened  by  the  8iui| 
pn  the  surface  of  the  photographic  or  prepared  plates, 

*^  It  is  easy  to  conceive,  that,  this  operation  beii^ 
produced  only  by  the  agency  or  effect  of  lightt  the 
%Otioi|  is  the  more  rapid  aocordi^  as  the  objects  af9 
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inon  brilliaiitly  lighted  up,  or  illuminated,  or  in  their        1849. 
nttue  mre  more  intensely  white,  or  present  bright  lines  '  ' 

or  surfaces.  B»am 

^  After  having  placed  the  camera  obscura  opposite  .  Benmnr. 
tO)  or  in  firont  of,  the  objects  of  which  it  is  desired  to 
fizsmtain  the  image,  or  obtain  a  representation,  it  is 
ORDtial,  first,  to  adjust  the  focus  of  the  camera  ob- 
aoinra,  so  that  the  objects  may  be  represented  perfectly 
dear  and  distinct.  This  is  easily  done,  by  moving  for- 
ward or  backward  the  frame  of  a  plate  of  ground-glass 
^  the  camera,  which  glass  receives  the  images  of  the 
olgeots  from  the  lens.  When  this  frame  is  brought 
to  the  proper  portion,  this  moveable  part  of  the  camera 
ohaciura  is  fixed  by  means  of  screws,  applied  for  that 
porpose.  The  ground-glass  is  then  removed  from  the 
iBatrament,  care  being  taken  not  to  move  the  camera 
obaeun  i  and,  in  the  place  of  the  ground-glass,  is  sub- 
Btitated  the  apparatus,  carrying  the  prepared  metallio 
plate  or  surface,  (see  figs.  6.,  7.,  and  8.,)  which  ap- 
paratus exactly  fits  the  place  of  the  ground-glass  plate 
or  ita  frame.  During  the  time  the  apparatus,  with 
the  prepared  surface,  is  being  fastened  by  small  brass 
buttons  or  other  fastenings,  the  camera  obscura  is 
eloaed.  The  obscuring  shutters  or  doors  h,  h,  of  the 
^paratus,  are  then  opened  by  means  of  the  two  semi- 
(aides  a,  a.  The  plate  is  then  in  a  proper  position  to 
receive  and  retun  the  impression  of  the  image  of  the 
objects  chosen,  —  nothing  more  need  be  done,  but  to 
open  the  aperture  of  the  camera  obscura,  and  to  con- 
sult a  watch  to  reckon  the  minutes  the  prepared  sur- 
&ce  ahall  be  under  the  action  of  the  light. 

"Hus  operation  is  of  a  very  delicate  nature,  and 
Bhoold  be  carefully  attended  to,  because  nothing  is 
^ible;  and  it  is  quite  impossible  to  state  the  time 
Qttesaary  for  the  re«production  of  the  image,  as  it  de- 
pooda  entirely  on  the  intensity  of  light  received   by 
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or  from  the  objects^  the  image  of  which  if  is  intended 
to  rc-produce :  the  time  may  vary  from  three  to  thirty 
minutes. 

*^  It  must  likewise  be  remarked^  that  the  seasons^  as 
well  as  the  hours  of  the  day^  have  great  influence  on 
the  rapidity  of  the  operation.  The  most  favourable 
hours  are^  from  seven  in  the  morning  till  three  in  the 
afternoon.  The  process  of  re-production,  which  may 
require  from  three  to  four  minutes  in  the  months  of 
June  and  July,  will  require  from  five  to  six  in  the 
months  of  May  and  August,  from  seven  to  eight  in 
April  and  September,  and  so  on  in  proportion  as  the 
seasons  advance.  This  is  only  a  general  and  ap« 
proximate  statement,  for  objects  strongly  lighted^  as 
it  often  happens  that  twenty  minutes  are  necessary 
for  the  operation  in  the  most  favourable  months^  that 
is,  when  the  objects  are  partially  in  shadow  or  dark* 
ness. 

'*  It  will  be  seen,  from  what  has  been  stated,  that  it 
is  impossible  to  name  exactly  the  time  necessary  for 
obtaining  images  or  tracings  from  nature  (or  photo* 
graphic  designs);  but,  by  a  little  practice,  it  may  be 
easily  ascertained.  Practice  is  the  only  sure  guide; 
and,  with  this  advantage,  an  operator  will  readily  as* 
certain  the  required  time  correctly.  Latitude  of  the 
situation  is  of  course  to  be  considered: — for  example, 
it  is  conceived,  that,  in  the  south  of  France,  and,  gene- 
rally, in  all  the  countries  where  the  light  is  very  in* 
tense,  as  in  Spain  or  Italy,  the  plates  will  receive  the 
impression  much  more  rapidly.  It  is,  however,  very 
important  not  to  allow  more  time  to  pass  that  what  is 
necessary  for  the  re-production,  because  the  clear  parts 
would  no  longer  be,  or  remain,  white  or  clear,  —  they 
would  be  darkened  by  the  prolonged  action  of  the  light 
allowed  to  strike  upon  the  iodine  on  the  surface.  If, 
on  the  contrary,  the  time  allowed  is  not  sufficient. 
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then  the  proof  or  Image  would  be  vague^  and  without        1849. 
proper  details.  — — 

**  Sappoeing  the  operator  has  fdled  In  one  proof,  it  .^-^^i^ 
being  imperfect  on  account  of  its  having  been  with-  Eqwrtw. 
drawn  too  soon,  or  left  to  remain  too  long,  another  may 
be  began  immediately.  If  a  plate  has  been  previously 
prepared,  the  operator  is  then  more  certain  of  obtaining 
the  proper  effect,  the  second  operation  being  corrected 
by  the  first 

'^  It  is  desirable  and  useful.  In  order  to  acquire  a 
proper  practice,  to  make  some  experiments  of  this  kind. 
The  plate  or  surface  having  been  submitted  to  the 
action  of  the  light  the  required  time,  I  will  proceed  to 
describe  the — 

^  Fourth  operation  —  the  mercurial  process.  —  The  Fourth 
operator  must  hasten  to  submit  the  surface  of  the  plate  oper*^^®"* 
to  the  fourth  operation  as  soon  as  It  is  withdrawn  from 
the  camera  obscura.  Not  more  than  one  hour  ought 
to  be  allowed  to  expire  between  the  third  and  fourth 
operations ;  and  It  Is  much  more  certain  to  obtain  good 
proofs  or  tracings  of  nature,  when  the  fourth  operation 
takes  place  immediately  after  the  third. 

^For  the  fourth  operation,  the  following  articles 
ve  reqmred ;  —  First,  a  phial  containing  a  quantity 
of  mercury,  or  quicksilver.  Second,  a  spirit  or  other 
lunp.  Third,  the  apparatus  represented  in  figs.  1 1  and 
12.  Fourth,  a  glass  funnel,  with  a  long  neck.  By  means 
of  the  funnel,  the  msrcury  is  poured  into  the  cup  c, 
Kitoated  in  the  bottom  of  the  apparatus  (shewn  in  the 
figures),  and  in  a  sufficient  quantity  to  cover  the  ball 
or  globe  of  the  thermometer /.  From  this  time,  no 
^7-light  must  be  admitted,  and  the  room  must  be 
darkened,  and  the  light  of  a  candle  or  taper  only  be 
^  to  enable  the  operator  to  inspect  the  progress  of 
the  operation. 

'*  The  board,  on  which  the  plate  Is  fixed,  must  be 
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1849.        withdrawn  from  the  apparatus^  already  inent]Oiied»  it 

——        adopted  in  the  camera ;  which  apparatus  preaervea  H 

BflAB*       fj^^  ^jj^  contact  of  light.     The  thin  board,  with  the 

Bqbrtoii;      plate,  is  then  introduced  into  the  grooves  or  ledges  of 

the  blackened  board  b,  fig.  11.      This  black  board, is 

then  replaced  in  the  box  or  apparatus,   where  it  ii 

maintained  at  an  inclination  of  forty^'five  degrees*     Tbs 

prepared  metal  surface  A,  being  placed  undennost,  it 

that  it  may  be  seen  through  the  side  glassy:  the  ocnreri^ 

of  the  box  must  be  put  down  gently,  to  prerent  anji 

particles  of  mercury  flying  about,  in  consequence  of  tlit 

compression  of  the  air. 

**  When  the  whole  is  thus  prepared,  the  spirit  kaq 
is  lighted  and  placed  under  the  cup  containing  the  mac 
cury,  and  allowed  to  remain  until  the  UiermomeAer  (tin 
ball  of  which  is  immersed  in  the  quicksilver  bath,  tk 
tube  extending  outside  the  box),  indicates  a  tempemliia 
of  sixty  degrees  centigrade:  the  lamp  then  miitft  ■ 
removed.  If  the  thermometer  has  rapidly  riten,  it 
tinues  to  rise  even  when  the  lamp  is  removed,  but 
should  not  be  allowed  to  rise  above  seventy*five 
grees  centigrade. 

'^  The  impression  of  the  image  of  nature 
exists  on  the  plate,  but  it  is  not  visibk;  it  is  only 
several  minutes  of  time  has  elapsed,  that  faint 
of  the  objects  begin  to  appear,  as  may  be  retdQy 
tained  by  inspecting  the  operation,  or  looking 
the  glass,  assisted  by  the  light  of  a  candle  or 
which  must  not  be  allowed  to  strike  too  long  on  *ti 
plate,  because  it  would  leave  marks  on  the 
plate  should  be  left  in  the  box  until  the 
has  fallen  to  forty-five  degrees ;  then  the  pbte  is  19  It 
taken  out,  and  this  operation  is  finished* 

*^  When  the  objects  or  articles  (the  re-prodnelioi  if 
the  images  of  which  it  is  intended  to  be  prtAtori) 
liave  been  brightly  illuminated,  and  the  li^^  htt  tciri 
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ji   little  too  long  in  the  camera  obscura,  tliis  fourfh        1849* 
opeiation  will  be  finiBhed,  even  before  the  thermometer 
has  gone  doWn  to  fifty-fire  degrees ;  this  efiect  may  b^ 
perceived  by  looking  through  the  glass  p. 

^^It  is  necessary,  after  each  operation,  to  wipe  ot 

dean  well  the  interior  of  the  apparatus,  in  order  to 

remove  the  slightest  coating  or  layer  of  mercury  which 

generally  eorers  or  adheres  to  it.     The  black  board  or 

frame  b,  must,  likewise,  be  carefully  wiped,  that  it  may 

not  retain  any  particles  of  quicksilver.      When  the 

apparatus  is  to  be  packed  up  for  carrying  it  from  place 

to  plaoe,  the  mercury  which  is  in  the  cup  must  be 

poured  into  the  phial ;  this  is  done  by  inclining  the  box, 

so  as  to  let  the  mercury  escape  through  the  small  cock 

e,  at  the  side  of  the  apparatus. 

**  The  petoie  or  plate  may  now  be  inspected  by 
means  of  a  weak  light,  in  order  to  ascertain  whether 
the  operatimi  has  succeeded  or  not*  It  may  be  taken 
from  off  the  thin  board,  by  removing  the  metallic  bands 
ot  stmpsi  which  bands  should  be  cleaned  carefully,  by 
means  of  pounce  and  a  little  water,  from  any  iodine  or 
mercury  they  may  have  received :  this  should  be  done 
^ter  each  plate  has  been  operated  upon. 

'^It  will  be  readily  conceived  that  this  cleaning  is 
necessary,  since  not  only  these  small  bands  are  covered 
^th  a  coating  of  iodine,  but  they  have  also  received  a 
portion  of  the  tracing  from  nature. 

**  The  plate  is  then  to  be  placed  in  a  box  provided 
with  a  cover  and  grooves,  until  it  can  undergo  the  fifth 
^nd  last  operatioUi     This  operation  need  not  be  effected 
^mediately,  for,  the  plate  or  sketch  may  be  kept  in 
^  state  for  several  months,  without  undergoing  any 
iteration,  provided,  however,  it  be  not  frequently  in- 
spected or  exposed  in  the  open  day-light.     I  will  now 
proceed  to  the  last  operation,  viz.,  the  — 

"  Fifth  operation  — Jlxinff  the  tracing j  delineation^  or-  Pifdi 

operation 
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1849.       picture. — The  object  of  the  fifth  operation.  Is,  to  remove 

— -        from  the  surface  or  plate  the  coating  of  iodine,  which, 

otherwise,  on  its  being  exposed  too  long  to  the  action  o£ 

EeBBTOK.     light,  would  continue  to  be  decomposed,  and  would 

thereby  destroy  the  picture  or  tracing. 

'^For  this  operation,  the  following  articles  are  re- 
quired:—  First,  water,  saturated  with  sea  salt,  or  a 
weak  solution  of  hyposulphite  of  pure  soda.  Second, 
the  apparatus  represented  in  figs.  13.  and  14.  Thirds 
two  troughs  of  tinned  metal.  Fourth,  a  vessel  or  jug 
full  of  distilled  water. 

*^  In  order  to  remove  the  coating  of  iodine,  the  ope- 
rator must  take  the  common  salt,  and  put  it  into  a 
bottle  with  a  large  mouth,  the  bottle  being  filled  with 
pure  water.  To  accelerate  the  dissolving  of  the  salt, 
the  bottle  may  be  shaken  from  time  to  time.  When  tiie 
water  is  completely  saturated  with  salt,  it  is  to  be  fil- 
tered through  blotting  paper,  that  no  extraneous  nmtten 
may  remain  in  it,  and  that  it  may  be  perfectly  clean. 

'^  Water,  saturated  with  salt,  may  be  prepared  in 
sufficient  quantity  before-hand,  and  kept  in  corked 
bottles ;  by  this  means,  the  necessity  and  inconvenience 
of  preparing  it  every  time  is  avoided. 

^^  Into  one  of  the  troughs,  the  salt  water  is  to  be 
poured,  until  it  is  about  an  inch  in  depth ;  the  other 
trough  is  to  be  filled  with  pure  water.  These  two  fluids 
are  warmed  or  heated  in  temperature,  though  not  to  the 
boiling  point. 

*^  In  place  of  the  solution  of  salt,  may  be  substituted 
a  solution  of  hyposulphite  of  pure  soda :  this  latter  is 
even  preferable,  because  it  completely  removes  the 
iodine,  which  is  not  always  the  case  when  salt  b  used, 
especially  if  the  designs  or  tracings  have  been  obtained 
soma  time,  and  laid  aside  between  the  fourth  and  fifUi 
operations.  The  mode  of  operating,  however,  is  the 
same  for  the  two  solutions,  althougli  the  solution  of 
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lijrposalphite  does  not  require  to  be  warmed^  and  a  less 
quantity  of  it  is  required  than  of  the  salt  and  water, 
since  it  is  sufficient  that  the  plate  should  be  covered 
with  the  same  when  laid  on  the  bottom  of  the  trough. 

^  The  plate  is  first  to  be  immersed  in  the  pure  water 
contained  in  one.  of  the  troughs.  It  must  only  be 
dipped  in,  and  drawn  out  immediately ;  it  is  sufficient 
that  the  surface  of  the  plate  be  covered  with  water,  and 
then,  without  allowing  it  to  dry,  it  is  to  be  plunged  im- 
mediately into  the  salt  water. 

**  If  the  plate  is  not  dipped  in  pure  water  before  im- 
merung  it  in  salt  water,  or  in  the  solution  of  hyposul- 
phite, these  solutions  would  make  marks  or  spots  on  the 
marho^  of  the  plate.  To  facilitate  the  action  of  the  salt 
water,  or  of  the  hyposulphite  which  absorbs  the  iodine, 
the  plate  diould  be  moved  about  in  the  liquid,  thus 
producing  a  gentle  washing  of  the  surface. 

••When  the  yellow  colour  or  tint  of  the  iodine  is 

entirely  removed  from  the  surface  of  the  plate,  it  is  to 

he  removed,  and  carefully  taken  by  the  edges,  so  as  not 

to  toQch  or  injure  the  drawing,  and  then  dipped  imme- 

^tely  in  the  first  trough  of  pure  water. 

^The  apparatus,  shewn  in  figs.  13  and  14,  is  then 
Wught  into  use,  and  must  be  perfectly  clean,  and  a 
vessel  filled  with  distilled  water,  which  should  be  hot, 
W  not  boiling.  The  plate,  on  being  withdrawn  from 
the  trough  of  water,  is  to  be  placed  immediately  on  the 
inclined  plane  e,  and,  without  allowing  it  time  there  to 
dfj,  the  operator  is  then  to  pour  upon  the  surface, 
bearing  the  drawing,  the  hot  distilled  water,  beginning 
tt  the  top  of  the  plate,  and  pouring  the  water  over  it  in 
such  manner  that  it  shall  fiow  over  the  surface  and 
esny  away  with  it  all  the  solution  of  sea  salt,  or  of 
hyposulphite,  which  has  been  already  considerably 
weakened  by  the  immersion  of  the  plate  in  the  first 
trough.    If  hyposulphite  solution  has  been  used,  the 
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distilled  water  to  be  poured  over  the  surface,  need  do 
to  be  so  hot  as  for  the  common  salt  solution. 

<*  Not  less  than  a  quart  of  hot  distilled  water  is  re 
quired  for  thus  washing  the  surface  of  a  plate  meaBui 
ing  eight  or  nine  inches  long  by  six  or  seven  inche 
wide.  It  will  sometimes  occur,  that,  after  having  poure 
warm  water  on  the  surface,  some  drops  or  globules  c 
water  will  remain  on  the  plate.  In  this  case,  thej  moi 
be  removed  before  they  have  time  to  dry,  as  they  migh 
contain  some  particles  of  sea  salt,  or  iodine,  and  injur 
the  drawings;  they  are  readily  removed  by  strongl; 
blowing  on  the  plate. 

"  It  will  be  understood  how  important  it  is  that  th 
water  used  for  this  washing,  should  be  perfectly  pore 
for,  part  of  it  will  dry  on  the  surface  of  the  plate,  not 
withstanding  the  rapidity  with  which  it  may  hav 
passed  over  it ;  and,  if  it  contains  extmneous  matten 
then  numerous  and  indelible  spots  would  be  formed  oi 
the  drawing  or  tracing. 

^^  In  order  to  ascertain  that  the  water  is  suited  fo 
this  washing,  a  drop  may  be  let  fall  on  a  bumisbe 
plate,  and  if,  when  evaporated  by  heat  it  leaves  no  stai 
or  mark  behind,  it  may  be  employed  without  feai 
Distilled  water  is  always  sufficiently  pure  for  this  open 
tion,  without  testing. 

"  When  this  washing  is  completed,  the  picture,  dran 
ing,  or  tracing  is  finished.  The  only  thing  now  to  b 
done,  is,  to  preserve  its  surface  from  being  touched,  alt 
from  dust,  and  from  vapours  which  tarnish  silver.  Tl 
mercury  which  traces  the  images,  or,  in  other  words,  I 
the  action  of  which  the  images  are  rendered  visible^ 
partly  decomposed,  —  it  adheres  to  the  silver,  — ► 
resists  the  washing  by  the  water  poured  upon  it  b 
its  adhesion,  —  but  it  will  not  bear  any  rubbiag  < 
touching. 

^^  To  preserve  the  drawings,  they  must  be  ooven 
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with  glass,  securely  placed  a  little  above  the  surface ; 
—  both  the  edges  of  the  glass  and  plate  secured  by 
pasted  paper,  or  other  means ;  and  they  are  then  unalter- 
able, even  by  the  light  of  the  sun. 

**  It  may  happen,  that,  in  travelling,  the  operator  may 
not  be  able,  conveniently,  to  thus  secure  the  plates ;  but 
they  may  be  preserved  by  inclosing  them  in  a  bojc; 
and,  for  greater  safety,  small  bands  of  paper  may  be 
pasted  over  the  junction  of  the  box  and  its  cover. 

**  It  Doay  be  necessary  to  state  that  the  silver  surfaces 
may  be  used  several  times,  in  succession,  provided  the 
silver  be  not  polished  or  ground  through  to  the  copper. 
And  it  is  very  important  to  remove,  after  each  time  of 
using,  the  mercury  traced  on,  'or  adhering  to,  the  sur- 
face, which  is  to  be  done,  as  before  described,  by  means 
of  pounce  or  pumice  powder  and  oil,  and  by  changing 
the  cotton  often  :  otherwise,  the  mercury  would  finally 
adhere  to  the  silver,  and  the  proofs  obtained  on  that 
combination  would  always  be  imperfect,  because  they 
would  be  deficient  both  in  vigour  and  clearness. 

'^  Explanations  of  the  drawings  (see  Plate  I.)  of  the  Explanation 
apparatus  used  in  these  processes  or  operations  of  Da^-  oraw- 

gMorreotype.  —  Fig.  1.  represents  a  plan  view  of  a  wire 
frame ;  fig.  2.  is  a  side  view  of  the  ^ame.  This  frame 
8er?ed  to  receive  the  plates  when  they  are  to  be  heated 
by  the  spirit  lamp. 

"  Fig.  5.  is  a  plan  view  of  the  thin  board  or  tablet, 

on  which  is  fixed  the  plate  for  the  subsequent  operations. 

The  plate  is  fixed  on  it  by  means  of  four  thin  metal 

bands,  plated  with  silver,  —  they  should  be  of  the  same 

thickness  as  the  plate.     These  bands  are  fixed  on  the 

board  by  small  nails,  forced  or  driven  into  it  through 

boles  by  means  of  a  handle. 

'*  The  surface  of  these  bands,  being  nearly  level  with 
that  of  the  plate,  retain  it  by  small  projections  or  pieces 
aoldered  on   them.     These   metallic  bands  have  two 
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1 849.       offices  to  perform,  —  one^  to  secure  the  plate,  and  the 
other  to  facilitate  the  equalization  of  the  coat  of  iodine, 
which  might  otherwise  be  more  intense  on  the  edges  or 
EoERTON.     borders  of  the  plate  than  on  its  centre. 

'^  Fig.  3.  is  a  vertical  section  of  the  iodine  box,  or 
apparatus  wherein  the  coating  of  iodine  is  obtained  upon 
the  silver  surface.  Fig.  4.  is  a  plan  view  of  the  same. 
c  is  an  interior  cover,  closing  the  lower  part  of  the  box; 
it  serves,  when  the  apparatus  is  not  in  operation^  to 
concentrate  the  evaporation  of  the  iodine,  which  con- 
denses on  the  wooden  surface  of  this  part  of  the  box ; 
d  is  the  cup  or  dish  for  containing  the  iodine;  e  is  the 
thin  board,  to  which  is  fixed  the  plate  (as  represented 
at  fig.  5.),  the  silver  surface  being  downwards ;  it  is 
thus  placed  in  order  to  obtain  the  coating  of  iodine,  as 
the  vapour  therefrom  rises  upwards.  The  board  rests 
on  brackets  (/),  placed  at  the  four  angles  of  the  box,  the 
cover  c  being  previously  removed ;  p  is  the  lid  or  cover 
of  the  box,  which  should  be  kept  shut,  excepting  when 
the  plate  is  taken  out  for  examination ;  h  k  are  small 
rods  at  the  four  comers  of  the  inclined  lining  (A)  of  the 
box,  to  support  the  cover,  c;  j  represents  a  disc  or 
sieve  of  wire,  or  other  gauze,  which  is  to  be  placed  over 
the  cup,  in  order  to  equalise  the-dispersion  of  Uie  evar 
poration  of  the  iodine ;  it  serves  also  to  prevent,  in  case 
the  box  should  be  closed  too  rapidly,  the  compressed  air 
from  driving  out  of  the  cup  particles  of  iodine,  wUdi 
might  adhere  to  the  plate,  and  cause  spots  on  the  draw 
ing ;  k  is  the  wooden  lining,  formed  with  inclined  mdes^ 
in  the  shape  of  a  square  funnel ;  this  shape  assists  to 
diffuse  equally  the  vapours  of  iodine,  which  spread  as 
they  rise. 

**  It  is  requisite  to  have  a  magazine  box,  or  case,  and 
its  cover,  in  which  may  be  inclosed  the  plates  or  sur- 
faces, before  and  after  the  drawings  have  been  taken. 
The  plates  are  introduced  into  and  secured  by  amaU 
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grooves  on  the  insides^  so  that  they  cannot  rub  agunst 
one  another,  they  being  at  the  same  time  preserved  from 
dust  By  pasting  strips  of  paper  on  the  junctions  of 
the  cover  and  box,  they  may  be  preserved  from  all  in- 
jurious vapours ;  but  this  is  requisite  only  for  plates  ox 
drawings  completely  finished,  or  in  case  the  box  should 
not  close  well. 

"  Figs.  6,  7,  8,  represent  different  views  of  the  Jrame 
which  receives  the  thin  board  carrying  the  plate  or 
silver  surface,  and  serves  to  preserve  it  from  the  efiect 
of  light  as  soon  as  it  has  received  the  coating  of  iodine 
in  the  box,  shewn  in  fig.  3.  Fig.  8.  a  front  view,  shew- 
ing the  covers  or  doors  to  shade  the  silver  euifiuse. 
Fig.  6.  is  a  section  shewing  the  doors  in  the  position 
they  will  be  in  when  the  plate  is  exposed  to  the  action 
of  the  light  in  the  camera,  a  a  are  semi-circles  or 
pieces  for  opening  the  doors  (b  d),  whenever  this  frame, 
with  the  plate,  is  placed  in  the  camera  obscura;  e  ia 
the  thin  board  on  which  the  plate  is  fixed;  d  d  are 
buttons  on  both  sides  of  the  frame,  to  fasten  the  board 
on  the  doors ;  e  shews  the  thickness  of  the  frame  ;  f  is 
the  plate  or  surface  intended  to  receive  the  picture. 

"  Fig.  6.  represents  the  frame  with  the  doors  open, 
as  they  are  at  the  time  when  a  tracing  is  taken  in  the 
camera  obscura. 

"  The  camera  obscura  process,  — Fig.  10.  is  a  vertical 
section,  taken  through  a  camera  obscura,  adapted  for 
the  process  of  Daguerreotype  or  photogenic  delineation, 
furnished  with  a  frame  for  carrying  the  plate  of  ground- 
glass  CL  The  distance  this  glass  plate  is  to  be  from  the 
object  glass  or  lens,  is  the  same  as  the  distance  at  which 
the  surface  intended  to  receive  the  image  is  placed,  with 
the  frame  and  shading  doors,  as  shewn  in  e,  fig.  9.,  which 
figure  is  a  horizontal  section  of  the  camera  obscura. 
&  is  a  mirror  for  observing  the  effect  of  objects  and  se- 
lecting points  of  view :  this  mirror  serves  to  enable  the 


12  VICTORIA. 


199 


operator  to  choose  the  scenery,  the  image  of  which  is 
to  be  repiodaced ;  it  should  be  inclined  about  forty-five 
degrees  to  the  horizon^  by  means  of  the  rod  /.  In  order 
bring  the  objects  precisely  in  the  focus,  the  ground- 
should  be  completely  exposed,  and  the  object 
locked  at  as  reflected  on  the  ground-glass.  The  image 
the  object  is  easily  brought  into  the  proper  focus,  by 
cving  forward  or  backward  the  sliding  box  d,  taking 
Isold  of  it  at  the  bottom  with  both  hands  by  the  pro- 
jections e,  fig.  9.,  and  forcing  it  to  or  from  the  operator. 
**  When  the  focus  is  properly  adjusted,  the  thumb- 
screw h  is  turned,  to  fix  the  parts  in  this  position.  The 
KKmirror  is  kept  closed  by  means  of  two  hooks  aty^  which 
t;skke  into  small  eyes  at  jf;  the  frame  and  ground-glass 
plmte  is  withdrawn,  and  in  its  place  is  substituted  the 
£rame  carrying  the  prepared  plate  or  surface,  which  is 
ao  represented  in  fig.  9.,  with  the  shading  doors  b  open 
iKi.  the  camera  obscura.  These  doors  should  be  inter- 
ZK^Ily  lined  with  black  velvet,  as  well  as  the  sliding  box 
c^  to  avoid  aU  reflection  of  light. 

''  The  object  glass  is  achromatic  and  periscopic  (the 
^^<:fcncave  part  must  be  outside  of  the  camera  obscura) : 
^'^^  diameter  is  about  three  and  a  half  inches,  and  its 
^:>cii8  about  thirteen  inches.  A  diaphragm  is  placed 
fore  the  object  glass,  at  a  distance  of  about  three 
id  a  half  inches,  and  its  aperture  may  be  closed  by 
€ans  of  a  plate  on  a  pivot 

"  This  camera  obscura  reverses  the  objects  from  right 

left,  which  is  not  of  much  consequence  in  a  great 

iiiunber  of  cases ;  but,  if  it  is  desired  to  have  an  image, 

drawing,  or  tracing,  in  the  natural  position  of  the  object, 

A  flat  looking  glass  or  mirror  is  to  be  placed  on  the 

<>ut8ide  beyond  the  aperture  of  the  diaphragm,  as  at  J, 

%  9.,  it  being  fixed  by  means  of  a  screw  at  A.    But,  as 

this  arrangement  of  reflection  occasions  a  loss  of  light, 

tod  injures  the  photogenic   process,   about  one  third 
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-— — '        drawing. 

Beard  €€  j*f^  mercurial  process.  —  Fig.  1  i.  is  a  vertioal  aeo- 

EoERToif.  ^^^^  ^^  ^^^  apparatus,  and  fig.  12.  a  front  elevation. 
The  mercurial  shewing  the  thermometer,  a  is  the  cover  of  the  ap- 
process,  paratus ;  b  the  black  board  with  grooves  to  receive  the 

board  A,  carrying  the  silver  surface  or  metallic  plate; 
c  the  cup  containing  the  mercury  or  quicksilver;  diB 
the  spirit  lamp ;  e  is  a  small  cock,  through  which  the 
mercury  may  be  withdrawn,  the  apparatus  being  inclined 
on  one  aide  for  that  purpose ;  /  is  the  thermometer ; 
y  is  a  glass  window,  through  which  the  progress  on  the 
silver  surface  may  be  inspected ;  h  is  the  board  carry- 
ing the  metallic  plate,  which  has  received  the  image  or 
design;  i  is  a  stand  or  support  for  the  spirit  lamp, 
which  is  held  by  the  ring  A,  so  that  the  flame  may  play 
on  the  centre  of  the  cup.  All  the  interior  parts  of  this 
apparatus  ought  to  be  blackened  and  varnished. 

"  The  washing  apparatus. — Fig.  13.  is  a  front  re- 
presentation of  the  washing  apparatus,  made  of  tin, 
varnished.  To  wash  the  designs  on  the  plates,  they 
are  placed  on  the  stand  or  angular  ledge  cf,  see  fig.  13. 
e  is  a  ledge  to  conduct  the  water  to  the  receptacle  c. 
Fig.  14.  is  a  side  elevation  of  this  washing  apparatus." 

A  witness  called  on  the  part  of  the  plaintiff,  to  prove 
that  the  directions  contained  in  the  specification  would 
enable  a  person  of  competent  skill  to  perform  the  opera- 
tions therein  described,  stating  that  the  application  of 
acid  after  the  plate  had  been  coated  with  iodine,  would, 
in  his  opinion,  render  the  experiment  abortive,  it  was 
objected,  on  the  part  of  the  defendants,  that  the  specifi- 
cation was  bad. 

On  the  part  of  the  plaintiff,  it  was  insisted  that  no 
person  could  be  misled  by  this  isolated  statement ;  and 
that,  taking  the  whole  specification  together,  and  giving 


12  VICTORIA. 


201 


it   g  bit  and  reasonable  construction.  It  was  sufficiently 
e  jcplicit. 

The  learned  judge,  however,  was  disposed  to  think 
f^  Ime  objection  fataL  It  was  thereupon  arranged  that  a 
^^^rdict  should  be  taken  for  the  defendants  on  the 
^^welfth  issue,  and  for  the  plaintiff  on  all  the  others, 
ith  40s.  damages ;  leave  being  reserved  to  the  plaintiff 
move  to  enter  the  verdict  on  the  twelfth  issue  in  his 
^Tour,  if  the  court  should  think  the  specification  suf- 
fiaent;  and  leave  being  also  reserved  to  the  defendants 
urge,  upon  the  argument  of  the  plaintiff's  rule, 
ly&nl  other  objections  to  the  specification,  (a)  And  it 
further  agreed,  that  the  lord  chief  justice  should  be 
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(a)    The    main    objections 
cen  by  the  defendants  at  the 
Cz:£al,  were  as  follows :  -^ 

J.  That  the  expression  *^8pon- 
"  used  in  the  title  of 


tlK«  patent  was  erroneous^  — 

Hie  images    not  being   spon- 

tAiMoody  re-produced ;  because, 

m£Ux  the  silyer  plate  has  been 

treated  with  iodine^  and  exposed 

to  light,  no  picture  is  risible^ 

iM)r  does  it  become  so  until  the 

plate  has  been  subjected  to  the 

mercorial  process. 

2.  The  second  objection  was 
to  the  use  of  the  words  *'  new 
or  improved,"  in  the  title,  and 
Alt  the  specification  did  not 
<iistinguish  between  what  was 
new  and  what  was  improved, 

5.  The  third  objection  was 

to  the  words  in  the  tide,  ''  all 

the  images  received  in  the  focus 

of  the  camera  obscura,"  whereas 

only  itatumary  objects  can  be 

taken  by  the  patented  process, 

and  those  only  by  daylight,  and 

tlie    camera    obscura   receives 

images  by  artificial  light. 

4.  The  fourth  olirjection  was, 
that  the  specification  did  not 


distinguish  between  new  and 
old. 

5.  The  fifth  objection  was, 
that  the  specification  contained 
the  following  direction,  —  *'  It 
is,  however,  indispensible,  that, 
just  before  the  moment  of  using 
the  plate  in  the  camera,  or  the 
re-producing  the  design,  to  put 
some  acid  (nitric)  on  the  plate, 
and  rub  it  lightly  with  pounce;" 
whereas,  the  use  of  nitric  acid 
and  pounce  after  iodizing  the 
plate,  would  render  the  produc- 
tion of  any  image  quite  im« 
possible,  as  the  acid  and  rubbing 
after  the  plate  had  been  in  the 
camera,  would  take  the  iodine 
and  image  off  the  plate  alto* 
gether. 

f).  The  sixth  objection  was, 
that  the  specification  was  in- 
sufficient to  work  by,  and  threw 
experiments  upon  the  public. 

7.  The  seventh  was,  that 
some  of  the  processes  were  not 
new  ;  ex,  gr,  the  first  and  third, 
—  the  cleaning  and  polishing 
of  the  plate,  —  and  the  camera 
obscura. 
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taken  to  have  ruled  whatever  the  court  should  thinl 
he  ought  to  have  ruled,  and  that  the  plaintiff  should  b< 
considoFed  to  have  tendered  a  bill  of  exceptions,  i 
necessary. 

Sir  F.  ThesigeTy  accordingly,  in  Michaelmas  term 
1847,  pursuant  to  the  leave  reserved  to  him  at  the  trial 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  plaintiff  oi 
the  twelfth  issue.  He  referred  to  Bloxam  v.  Elsee{a) 
Hullett  V.  Hague  {b\  Derosne  v.  Fairie  (c),  Russell  v 
Cowley  {d\  Neilson  v.  Harford  {e)^  and  M^ Alpine  v 
Mangnall,  (g) 

W.  H.  Watson^  W,  R,  Grove^  and  J,  Brown,  in  Hilary 
term  last,  shewed  cause.  The  specification  describee 
the  five  several  operations  that  are  necessary  to  produce 
the  effect  desired :  the  first  is,  the  polishing  the  surface 
of  the  silver  plate  that  is  to  receive  the  object  to  be 
delineated;  the  second,  the  application  of  a  layer  ol 
iodine ;  the  third,  the  submitting  the  prepared  plate 
to  the  action  of  light  in  the  camera  obscura ;  the  fourth, 
consists  in  the  bringing  out  the  image,  which  is  effected 
by  the  application  of  mercury ;  and  the  fifth  relatei 
to  the  removal  of  the  iodine  from  the  plate,  by  meani 
of  salt.  Any  application  of  acid  to  the  plate  after  i1 
has  received  the  iodine,  would  render  it  incapable  ol 
receiving  the  figure  intended ;  or,  if  applied  after  the 
plate  has  undergone  the  third  operation,  would  at  once 
remove  both  iodine  and  figure.  This  was  proved  bj 
one  of  the  plaintiff's  own  witnesses ;  and  this,  it  is  sub- 
mitted, is  a  fatal  defect  in  the  specification.  The  Ian 
upon  this  subject  is  well  laid  down  by  Buller,  J.,  io 


(a)  1  C.  S,'  P.  558. 
(6)  2  ^.  <5f  Ad.  .S70. 
(c)   1  Webster's  Patent  Cases, 
154.  158. 

(rf)  1  C.  M.  Si  R.  86*.,   1 


Webster's   Patent    Cases^  459' 

(c)  SM.S(W,  806.,  1  IFe6- 
ster's  Patent  Cases,  328.  331. 
(g)  Anti,  Vol.  III.  p.  496. 
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TTieKinff  v.  Arkwright{a\  where,  in  leaving  the  case  1849. 
to  the  jury,  that  learned  judge  said :  "  It  is  clearly  — • 
settled  at  law,  that  a  man,  to  entitle  himself  to  the  ^^^^ 

benefit  of  a  monopoly,  must  disclose  his  secret,  and      Eoerton. 
specify  his  invention  in  such  a  way  that  others  may  be 
taught  by  it  to  do  the  thing  for  which  the  patent  is 
granted ;  for,  the  end  and  meaning  of  the  specification 
is,  to  teach  the  public,  after  the  term  for  which  the 
patent  is  granted,  what  the  art  is ;  and  it  must  put  the 
public  in  possession  of  the  secret  in  as  ample  and  bene- 
ficial a  way  as  the  patentee  himself  uses  it.     This  I 
take  to  be  clear  law,  as  far  as  it  respects  the  specifica- 
'tion ;  for,  the  patent  is  the  reward  which,  under  the 
acrt  of  parliament,  is  held  out  for  a  discovery;  and, 
therefore,  unless  the  discovery  be  true  and  fair,  the 
I>Atent  i3  void.     If  the  specification,  in  any  part  of  it, 
l>e  materially  false  or  defective,  the  patent  is  against 
1a  ^w,  and  cannot  be  supported.     It  has  been  truly  said 
the  counsel,  that,  if  the  specification  be  such  that 
men  of  common  understanding  can  com- 
pT^end  it,  to  make  a  machine  by  it,  it  is  sufficient ; 
y>\xX  then  it  must  be  such  that  the  mechanics  may  be 
Al>le  to  make  the  machine,  by  following  the  directions 
oF  the   specification,    without   any  new  inventions   or 
additions  of  their  own."   In  Turner  v.  Winter  (b)^  Ash- 
^ittTsty  J.,  says:  "I  think,  that,  as  every  patent  is  cal- 
culated to  give  a  monopoly  to  the  patentee,  it  is  so  far 
s^gninst  the  principles  of  law,  and  would  be  a  reason 
against  it,  were  it  not  for  the  advantages  which  the 
public  derive  from  the  communication  of  the  invention 
after  the  expiration  of  the  time  for  which  the  patent  is 
granted.     It  is,  therefore,  incumbent  on  the  patentee  to 
give  a  specification  of  the  invention,  in  the  clearest  and 
most  unequivocal  terms  of  which  the  subject  is  capa- 
ble.   And,  if  it  appear  that  there  is  any  unnecessary 

(a)  1  Webster's  Patent  Casee,  (b)   i  T.  R,  602. 
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ambiguity  affectedly  introduced  Into  the  spedficati 

or  any  thing  which  tends  to  mislead  the  public,  in  tl 

case,  the  patent  Is  void."    Again,  in  Bloxccm  v.  EUee{^ 

Abbott,  C.  J.,  says :  "  If  any  material  part  of  the  ; 

presentation  was  not  true,  the  consideration  has  fiEul 

in  part,  and  the  grant  is  consequently  void ;  and  a  i 

fendant  in  an  action  for  infringing  the  patent,  hat 

right  to   say  that  it  is  so."     And  in  Bainbridge 

Wigley(b\  where  a  patent  was  taken  out  for  impro' 

ments  on  the  flageolet  and  English  flute,  in  the  spec 

cation  of  which  it  was  stated,  that,  by  the  impro^ 

ments,  the  instrument  produced  new  notes  not  befi 

produced  on  the  old  instrument;   and  it  appeared 

evidence,  that,  although  the  invention  was  a  great  ii 

provement,  yet  only  one  new  note  was  produced ;  Lq 

Ellenborough  held  that  this  was  fatal  to  the  patei 

the  consideration  on  which  it  was  granted  not  bei: 

truly  stated.    Since  the  statute  5  &  6  W.^.  e.  83.  i. 

which  enables  a  patentee  to  enter  a  disclaimer  as 

part  of  his  specification,  there  is  still  less  reason  f 

construing  such  Instruments  with  undue  liberality.    S 

in  Neilson  v.  Harford(c),  it  was  held,  that,  if  a  spec 

fication  contain  an  untrue  statement  in  a  material  ci 

cumstance,   of  such  a  nature,  that,  if  literally  act 

upon  by  a  competent  workman,  it  would  mislead  hii 

and  cause  the  experiment  to  fail,  the  specification 

therefore  bad,  and  the  patent  invalidated;    althoii| 

the  jury,  on  the  trial  of  an  action  for  the  infnngeme 

of  the  patent,  find   that  a  competent  workman,  s 

quainted  with  the  subject,  would  not  be  misled  by  tl 

error,  but  would  correct  it  in  practice.     In  Morgan 

Seaward,  Alderson,  B.,  addressing  the  jury,   8ay8(d 

"  It  is  the  duty  of  a  party  who  takes  out  a  patent. 


(a)  6  5.i^C.  169. 

(6)  Pari  Pat.  Rep,  1829, 
Appendix,  p.  X^l ,  Hindmarch 
on  Patents,  183^ 


(c)  8  M.  &i  W.  806.,  1  Wt 
ster's  Patent  Cases,  331. 

(d)  I  Webster's  Patent  Cam 
173. 
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specify  what  his  invention  really  is ;  and,  although  it  is        1849. 
tli«  bonnden  duty  of  a  jury  to  protect  him  in  the  fair 
e^cerciae  of  his  patent  right,  it  is  of  great  importance  to 

e  pablic,  and  by  law  it  is  absolutely  necessary,  that     Eqbrtoic 
e  patentee  should  state  in  his  specification,  not  only  the 
K&:^are  of  his  invention,  but  how  that  invention  may  be 
into  effect.''    Unless  he  be  required  to  do  thaty 
onopolies  would  be  given  for  fourteen  years  to  persons 
ho  would  not  on  their  part  do  what  in  justice  and 
law  they  ought  to  do,  state  fairly  to  the  publio 
liat  their  invention  is,  in  order  that  other  persons  may 
ow  what  is  the  prohibited  ground,  and  in  order  that 
e  public  may  be  made  acquainted  with  the  means  by 
liich  the  invention  is  to  be  carried  into  effect."  In  7%^ 
tfi^v.  Wheeler  {a)  a  patent  was  taken  out  for  ^'a  new 
improved  method  of  drying  and  preparing  malt : "  in 
e  specification,  it  was  stated  that  the  invention  con-* 
sorted  in  exposing  malt,  previously  made,  to  a  very 
.^  degree  of  heat ;  but  it  did  not  describe  any  new 
achine  invented  for    that   purpose,   nor  the  state^ 
lether  wet  or  dry,  in  which  the  malt  was  originally 
be  taken  for  the  purpose  of  being  subjected  to  the 
;  nor  the  utmost  degree  of  heat  which  might 
safely  used ;  nor  the  length  of  time  to  be  employed ; 
or  the  exact  criterion  by  which  it  might  be  known 
lien  the  process  was  accomplished :  and  it  was  held^ 
the  specification  was  not  sufficiently  precise,  and 
e  patent  consequently  void.     Abbott^  C.  J.,  in  pro- 
ouncing  the  judgment  of  the  court,  there  says :  **  a 
vpedfication  which  casts  upon  the  public  the  expense 
flisid  labour  of  experiment  and  trial,  is  undoubtedly  bad. 
Tf  it  be  said  that  all  these  matters  will  be  well  or 
eoaly  known  to  a  person  of  competent  skill  (and  to 
such  only  the  patentee  may  be  allowed  to  address  him« 
«df),  then  the  inventor  will  not  in  reality  have  given 

(fl)  2  B.  Si  Aid.  3^5. 
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any  useful  or  valuable  information  to  the  public:  i 
that,  in  either  way  of  viewing  the  case,  there  is  eithi 
no  certain  and  clear  process  described,  or  the  proce 
described  is  such  as  might  be  practised  without  tl 
assistance  of  the  patentee." 

The  specification  is  vague  and  uncertain.  In  A 
scribing  the  first  process,  it  is  said  that  the  prepare 
plate  is  to  be  submitted  to  '^  a  considerable  degree  < 
heat."  Again,  in  describing  the  second  operation,  it 
said,  that  ^^  the  time  necessary  for  this  operation  camu 
be  stated,  because  it  depends  on  several  circumstancea 
[^Cresswell,  J.  Taking  it  all  together,  it  amounts  4 
this — "you  must  keep  the  plate  in  the  iodine  bo 
until  it  assumes .  a  golden  yellow  tint"  Mauley  3.  1 
so  much  nicety  of  description  were  required,  it  woul 
be  impossible  to  draw  a  specification  at  alL  It.  i 
enough  if  it  be  so  explicit  as  to  enable  a  man  of  ord: 
narily  competent  skill,  and  willing  to  learn,  to  perfon 
the  .operation.]  The  time  for  the  performance  of  th 
third  operation  is  also  extremely  vague.  The  whole  i 
uncertain  and  obscure. 

The  specification  omits  to  distinguish  between  wha 
is  old  and  what  is  new.  In  Macfarlane  v.  Price  {a\  i 
was  held,  that,  in  the  specification  of  a  patent  for  a 
improved  instrument,  it  is  essential  to  point  out  precisel 
what  is  new  and  what  is  old ;  and  that  it  is  not  sufficueo 
to  give  a  general  description  of  the  construction  of  th 
instrument,  without  making  such  distinction,  althoug 
a  plate  is  annexed,  containing  a  detached  and  separat 
representation  of  the  parts  in  which  the  improvemen 
consists.  Lord  Ellenhoroughy  in  nonsuiting  the  plaintifi 
said:  "The  patentee  in  his  specification  ought  to  in 
form  the  person  who  consults  it,  what  is  new,  and  wha 
is  old.  He  should  say,  my  improvement  consists  ii 
this,  describing  it  by  words,  if  he  can,  or,  if  not,  b; 


(a)  1  Stark.  N.  P.  C.  199.»  1  Wehiter't  Patent  Case^y  7*,  n. 
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reference  to  figures.     But,   here  the  improvement  is        1849. 

neither  described  in  words  nor  by  figures ;  and  it  would        

net  be  in  the  wit  of  man,  unless  he  were  previously        Beard 
acquainted  with  the  construction  of  the  instrument,  to      Eobbton. 
saj  what  was  new  and  what  was  old.     The  specification 
states  that  the  improved  instrument  is  made  in  manner 
following:  this  is  not  true,  since  the  description  com- 
prises that  which  is  old,  as  well  as  that  which  is  new. 
^Xhen,  it  is  sidd,  that  the  patentee  may  put  in  aid  the 
figures:  but,  how  can  it  be  collected  from  the  whole  of 
^Iiese,  in  what  the  improvement   consists  ?     A  person 
oi]ght  to  be  warned  by  the  specification  against  the  use 
of  the  particular  invention :  but  it  would  exceed  the 
Mritof  man  to  discover  from  what  he  is  warned  in  a 
esse  like  this."     In  Morgan  v.  Seaward  {a)y  Parke,  B., 
in  delivering  the  judgment  of  the  court,  says :  ^^  That 
&  false  suggestion  of  the  grantee  avoids  an  ordinary 
grant  of  lands  or  tenements  from  the  crown,  is  a  maxim 
of  the  common  law :  and  such  a  grant  is  void,  not  against 
tbe  crown  merely,  but  in  a  suit  against  a  third  pei*son : 
TrtweU  v.  Carteret  (b) ;  Alcock  v.  Cooke  (c).     It  is  on 
tibe  same  principle  that  a  patent  for  two  or  more  inven- 
tions, when  one  is  not  new,  is  void  altogether,  as  was 
l^cld  in  Hill  v.  Thompson  (d)  and  Brunton  v.  Hawkes  (e), 
for,  although  the  statute  invalidates  a  patent  for  want 
of  novelty,  and  consequently,  by  force  of  the  statute, 
t-le  patent  would  be  void,  so  far  as  related  to  that  which 
"^^as  old,  yet  the  principle  on  which  the  patent  has  been 
l^eld  to  be  void  altogether,  is,  that  the  consideration  for 
"^e  grant  is  the  novelty  of  all,  and,  the  consideration 
failing,  or,  in  other  words,  the  crown  being  deceived  in 
its  grant,  the  patent  is  void,  and  no  action  is  maintain- 
able npon  it."     In  Saunders  v.  Aston  (^),  a  patent  was 

(a)  2  M,  fy  W.  544.  (d)  8  Taunt,  375.,  2  J.  B, 

(h)  3  Lef).  135.  Moore,  424. 

(c)  5  Bingh,  340.,   2  M.  3^  (e)  4  J8  H^  Aid,  541. 

^.to.  {g)  SB.  S^  Aid.  881. 
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taken  out  for  Improvements  in  making  battons:  tbe 
specification  stated  the  improvement  to  conmst  in  the 
substitution  of  a  flexible  material  for  metal  shanks,  and 
it  described  the  mode  in  which  this  material  might  be 
fixed  to  the  intended  button,  and  made  to  project  from 
it  in  the  necessary  condition  for  use,  by  the  help^  among 
other  things,  of  a  metal  collet  or  ring  with  teeth: 
neither  the  construction  of  the  button,  nor  the  applicar 
tion  of  a  flexible  shank,  was  new ;  the  use  of  the  toothed 
ring,  as  described  in  the  specification,  was  so,  but  this 
was  not  stated  to  be  the  subject-matter  of  the  invention; 
and  it  appeared  by  the  specification  that  the  effect  pro* 
duced  by  it  might  be  brought  about  in  other  modes, 
which  the  plaintiff*  had  also  used :  it  was  held,  that  the 
patent  was  not  sustainable,  since  the  invention  con* 
sisted  only  in  combining  two  things  which  were  not 
new,  and  the  use  of  the  toothed  ring  in  forming  the 
flexible  shank,  though  new,  was  not  the  object  of  the 
invention,  but  only  a  mode,  among  others  which  were 
already  known,  of  carrying  it  into  effect.  \Wildtf  C,  J., 
referred  to  Haworth  v.  Hardcastle.  (a)]  The  principle 
was  again  acted  upon  in  Hilly,  Thompson (b)y  FeUxm 
v.  Greaves  (c?),  and  Cook  v.  Pearce,  (d)  Here,  the  speci- 
fication contains  five  things,  two  of  which,,  at  least, 
are  old. 

Further,  the  invention  specified,  is  not  that  which 
the  title  of  the  patent  points  at.  The  title  is  for  ••  a 
new  or  improved  method  of  obtaining  the  spontaneous 
re-production  of  all  the  images  received  in  the  focus  of 
the  camera  obscura.''  Now,  that  is  untrue  in  several 
respects.  In  the  first  place,  it  appeared  that  stationary 
objects  only  can  be  taken :  and,  in  th^  next  place,  it  is 
only  by  the  light  of  the  sun  that  the  process  in  question 


(a)  ^M.S^  Scott,  720. 

(b)  8  Taunt.  375.,  2J.B. 
Moore,  424. 


(c)  SCS^P.  611. 

(d)  8Q.B,  1044s  1054. 
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can  be  performed ;  whereas,  it  is  well  known  that  the        1849. 
<2=S4iDeraol)8Cura  will  re-produce  images  by  artificial  light 
ork  the  image  produced  spontaneously,  as  alleged; 
re-production  depends  upon  a  subsequent  chemical     £obrtok* 
fxration ;  and,  it  appears  that  the  plate  requires  to  be 
bmitted  to  the  rays  of  light  for  about  thirty  minutes. 
Jie  tiUe^  therefore,  is  clearly  inaccurate. 

Sir  F,  Therigefy  F.  Robinson,  and  Webster,  in  sup- 
rt  of  the  rule.     Taking  the  whole  of  the  specifica- 
^m  together,  and  applying  a  fair  and  reasonable  con- 
duction to  each  part  of  it,  ample  information  is  given 
an  operator  of  competent  skilL  The  inaccurate  use  of 
^ids,  for  instance,  —  as  in  Derosne  v.  Fairie, — will  not 
Ltiate  a  spedfication,  if  the  sense  be  sufficiently  plain. 
Russell  y.  Cowley  (a),  a  patent  clumed  the  invention 
manufacturing  tubes  by  drawing  them  through  rollers, 
"Rising  a  maundril  in  the  course  of  the  operation :  a  later 
^tent  claimed  the  invention  of  manufacturing  tubes 
y>j  drawing  them  through  fixed  dies  or  holes,  but  the 
specification  was  silent  as  to  the  use  of  the  maundril : 
uid  it  was  held,  that,  taking  the  whole  specification  to- 
gether, it  must  be  inferred  that  the  maundril  was  not 
to  be  used,  and  that  the  patent  was  good.     Parke,  B., 
there  says :  '^  In  the  construction  of  a  patent,  the  court 
is  bound  to  read  the  specification  so  as  to  support  it, 
if  it  can  fairly  be  done.     Taking  the  whole  efiect  of  the 
specification  together,  it  is  clear  that  it  was  intended 
to  exclade  the  maundril."     And  in  M' Alpine  v.  Manff" 
naU{b),  the  same  learned  judge,  delivering  the  judgment 
of  the  court  of  error,  lays  down  the  same  rule  of  con- 
struction.    **The  patentees,"  he  observes,  "begin  by 
describing  their  improvements  to  consist  in  a  novel  ar- 


(a)  ICM.Si  R.  864.,  1  IFe&-  (ft)  Ante,  Vol.  III.  p.  496. 

ster*s  Patent  Cases,  459*  463. 
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rangement  of  mechanism  for  the  purpose  of  stretchin^^ 
drying,  and  finishing  woven  fabrics.     They  afterwaifs 
go  on  to  explain  their  mode  of  conducting  the  operations 
evidently  referring  to  some  known  mode  of  8tretehin||i 
and  drying  cloth :  and,  towards  the  dose,  they  remuKr 
that  they   are   aware   that  many  simple  contrivancetc 
might  be  devised  for  effecting  the  object  of  their  im-« 
provements,  viz.  giving  vibratory  motion  to  the  selvage^:^ 
of  the  cloth  y  for  the  purposes  above  stated:  but  they  g^^ 
on  to  say  —  *  as  it  is  not  practicable  to  describe  everj^ 
possible  method  in  detail,  we  desire  it  to  be  understoo<»< 
that  any  mode  even  of  moving  one  side  or  selvage  oc: 
the  cloth  whilst  the  other  remains  stationary,  we  shalj 
consider  to  be  an  evasive  imitation  of  our  invention,  m 
for  the  purpose  of  drawing  the  threads  into  diagonaa 
positions  by  mechanical  meanSy  instead  of  manual  laboun 
The  beginning  and  the  end  of  the  specification,  it  r 
true,  rather  bear  the  aspect  of  claiming  the  machiner-i 
for  the  whole  process.     But,  taking  the  specificatioic 
altogether,  and  giving  its  words  a  fair  and  reasonab%,^ 
interpretation^  it  seems  to  be  obvious  that  the  patente^^ 
only  claim  as  their  invention  those  improvements 
the  old  machine  that  give  the  vibrating  motion  to 
fabric  in  the  course  of  drying."     It  was  not  possible  fi 
an  operator  possessed  of  a  reasonable  amount  of  akiZ! 
and  chemical  knowledge,  to  be  misled  by  the  direction 
in  this  specification,  as  to  the  application  of  the  acid 
for  the  third  time  to  the  plate.     He  would  at  once  un- 
derstand that  to  be  a  part  of  the  first  process,  and  to 
be  intended  to  precede  the  submitting  the  plate  to  the 
action  of  the  light  in  the  camera  obscura.     To  use  the 
language  of  Parke y  B.,  in  Neilson  v.  Harford  {a)^  the 
specification  is  such  as,    "  if  fairly  followed  out  by  a 
competent   workman,    without   invention   or   addition. 


{it)  8  M.  ^  r.  824. 
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'OqU  produce  the  machine  (or,  in  this  case,  the  result,)        1849. 
which  the  patent  is  taken  out."     The  plaintiff  is, 
clearly  entitled  to  have  the  verdict  entered 
lum  on  the  twelfth  issue.  £«bbtok. 

Cur,  adv.  vulL 


lViLD£,  C.  J.9  now  delivered  the  judgment  of  the 

This  was  an  action  on  the  case  by  the  assignee  of  a 
."tent,  for  the  infringement  of  a  patent  granted  to 
Berry,  and  by  him  assigned  to  the  plaintiff,  for 
invention  of  a  new  or  improved  method  of  obtain- 
the  spontaneous  re-production  of  all  the  images  re- 
seiyed  in  the  focus  of  the  camera  obscura.*' 

The  defendant  pleaded,  —  first,   not  guilty,  —  se- 
:^oxidly,   iwn  concessit,  —  thirdly,  that  the  patent  was 
:>l>tmned  by  finaud',  —  fourthly,  that  Miles  Berry  was 
not  the  first  inventor,  —  fifthly,  sixthly,  and  seventhly, 
pleas  that  were  demurred  to,  —  eighthly,  that  the  in- 
dention was  not  a  new  manufacture  for  which  letters- 
patent  could  be  granted,  —  ninthly,  that  it  was  not  a 
new  invention,  as  to  the  public  use, — tenthly,  a  plea  to 
whidi  there  was  a  demurrer, — eleventhly,   that  the 
titk  was,  in  its  claim,  description,  and  definition,  in- 
consistent and  at  variance  with,  and  too  large  for  the 
inrention,  as  described  in  the  specification   [to  which 
tbe  plaintiff  replied,  that  the  description  was  true  and 
proper],  —  twelfthly,  that  Miles  Berry  did  not  by  any 
instrument  in  writing,  &c.,  particularly  describe  the  na- 
ture of  his   invention,  &c.,  —  thirteenthly,  that  Miles 
Berry  did  not  assign  to  the  plaintiff,  —  fourteenthly, 
leave  and  licence  [replication,  de  injurid'],  —  fifteenthly, 
that  the  invention  was  of  no  use  to  the  public ;  to  which 
the  plaintiff  replied,  that  it  was  of  use,  &c. 

At  the  trial,  before   me,  at  the  sittings  in  London, 
after  Trinity  term,  1847,  evidence  was  given  by   the 
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plaintiff  to  maintain  the  first,  second,  thirds 
eighth,  ninth,  thirteenth,  fourteenth,  and  i 
issues.  To  prove  the  twelfth  issue,  the  spec 
was  put  in  ;  which,  after  stating  that  the  inveni 
communicated  to  the  patentee  by  a  foreigner  res 
France^  proceeded  to  describe  the  process  t 
"  The  process  is  divided  into  five  operations.^ 
lordship  read  the  specification.] 

A  witness,  called  to  prove  that  the  spec 
would  enable  a  person  of  competent  skill  to  e: 
re-production  of  images  received  in  the  focus 
camera  obscura,  stated  that  the  application  of  a< 
the  plate  had  been  coated  with  iodine,  woul< 
the  experiment  abortive ;  whereupon  it  was  obj< 
the  counsel  for  the  defendant,  that  the  specificai 
bad  ;  that  the  third  of  the  five  operations  desci 
submitting  in  the  camera  obscura  the  prepared 
or  plate  to  the  action  of  the  light,  that  it  maj 
the  images,  —  the  second  operation  being  the 
the  plate  with  iodine.  But  the  specification 
^'  It  is,  however,  considered  indispensable  jus 
the  moment  of  using  the  plates  in  the  camera,  o: 
ducing  the  design,  to  put  at  least  once  more  so 
on  the  plate,  and  to  rub  it  lightly  with  pounc< 
fore  stated."  And  it  was  argued,  that,  as  thi 
be  done  just  before  the  moment  of  using  the  ; 
the  camera,  it  must  be  done  after  the  plates  h 
coated  with  iodine.  The  ppecification,  therei 
scribed  that  as  indispensable,  which,  according 
evidence,  would  render  the  whole  experiment  fi 

I  inclined  to  the  opinion  that  the  objection  w 
and  it  was  arranged  that  the  jury  should  fin< 
diet  for  the  defendant  on  the  issue  on  the  twelf 
—  the  plaintiff  having  leave  to  move  to  enter 
diet  in  his  favour,  if  the  court  should  think  t1 
ficxition  sufficient :  but  the  defendants'  counsel 
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Kfcerty  to  niBe,  on  the  argument  of  such  rule,  other        1849. 
igections  to  the  specification. 


The  other  issues  were  found  for  the  plaintiff^  with  ^'  '    '^^ 
.  damages.  KciSBTor. 

hi  JMiehaelmas  tetm,  1847^  a  rule  nisi  was  granted 
.^soording  to  the  leave  rescr\'ed ;  which  was  argued  in 
t  Hilary  term.     The  counsel  for  the  defendants,  on 
t  occasion,  raised  several  other  objections  to  the  spe- 
vacation :  but  it  is  unnecessary  to  notice  them  now, 
^  thej  were  disposed  of  during  the  argument.     But 
«  court  took  time  to  consider  the  arguments  on  the 
substantial  question  which  had  been  raised  on  the 
mal  of  the  cause :  and  we  have  now  come  to  the  con- 
^Imision  that  the  objections  then  made  to  the  specification 
am^nnot  be  sustained.     In  Russell  v.  Cowley  {a)^  which 
v-sis  an  action  for  the  infringement  of  a  patent  granted 
'*  certain  improvements  in  manufacturing  tubes  for 
sms  and  other  purposes,"  a  question  arose  as  to  the  suf- 
ficiency of  the   specification.     The   substance  of  the 
IxiTention  was,  a  method  of  manufacturing  iron  tubes 
TFithout  the  use  of  a  maundril :  the  specification  did  not, 
in  terais,  say  that  a  maundril  was  not  to  be  used ;  but 
the  court  held,   that,   taking   the   whole    specification 
together,  it   was  plain  that   any  man  of  intelligence 
would  understand  that  a  maundril  was  not  to  be  used ; 
and  that  it  was  suflScient :  and  Parhey  B.,  said :  "  In 
lie  construction  of  a  patent,  the  court  is  bound  to  read 
the  specification  so  as  to  support  it,  if  it  can  fairly  be 
done.    Taking  the   whole   effect   of  the  specification 
together,  it  is  clear  that  it  was  intended  to  exclude  the 
maundril."     Again,  in  Neilson  v.  Harford  {b)y  it  was 
said,  with  reference  to  another  specification,  —  "  It  is  a 
jo8t  rule  of  construction,  to  judge  of  the  meaning  of  a 
particular  phrase,  by  taking  the  whole  instrument  to- 

{a)  1  C.  Jf.  Si  R.  86*4.  {b)  8  3/.  .S  W.  825. 


214  TRINITY  VACATION, 


Bbard 


1849.  gether."  Again,  in  M* Alpine  v.  Mangncdl{d)y  where  i 
had  been  urged  that  the  specification  claimed  too  much 
the  court  said  —  '^  The  beginning  and  the  end  of  thi 
EoBBTON,  specification,  it  is  true,  rather  bear  the  aspect  of  claim 
ing  the  machinery  for  the  whole  process.  But,  takin| 
the  specification  altogether,  and  giving  its  words  a  fiu 
and  reasonable  interpretation,  it  seems  to  be  obvioa 
that  the  patentees  only  claim  as  their  invention  thoe 
improvements  on  the  old  machine,  that  give  the'vibratili 
motion  to  the  fabric  while  in  the  course  of  drying."  (S 
Applying  the  same  principle  of  construction  to  the  sp* 
cification  before  us,  we  think  it  is  ^e  from  any  sue 
mistake  or  obscurity  as  would  mislead  a  person  of  £■ 
intelligence.  The  specification  states  that  the  prOees 
is  divided  into  five  operations.  ^^  The  first  consists 
polishing  and  cleaning  the  silver  surface  of  the  plate, 
order  to  properly  prepare  or  qualify  it  for  receiving  tl 
sensitive  layer  or  coating,  upon  which  the  action  of  tl 
light  traces  the  design.  The  second  operation  is,  t^ 
applying  that  sensitive  layer  or  coating  to  the  silv" 
surface.  The  third,  in  submitting  in  the  camera  obscu. 
the  prepared  surface  or  plate  to  the  action  of  the  ligk 
so  that  it  may  receive  the  images.  The  fourth,  in  brin^ 
ing  out  or  making  appear  the  image,  picture,  or  repr^ 
sentation,  which  is  not  visible  when  the  plate  is  fin 
t^ken  out  of  the  camera  obscura.  The  fifth  and  laf 
operation,  is,  that  of  removing  the  sensitive  layer  o 
coating,  which  would  continue  to  be  affected,  and  undeigi 
different  changes  from  the  action  of  light: — this  woul 
necessarily  tend  to  destroy  the  design  or  tracing  s 
obtained  in  the  camera  obscura."  It  then  gives  a  dc 
Bcription  of  the  first  operation,  —  preparing  the  silvc 
surface  of  the  plate;  the  concluding  part  of  whic 
directs  that  nitric  acid  dissolved  in  water  is  to  be  applic 

{a)  AnU,  Vol.  III.  p.  496'.  (h)  lb.  518. 
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ree  different  times,  care  being  takeu  to  sprinkle  each 
'^iXjue  the  pkte  with  powder,  and  rub  it  dry,  and  very 
9  with  clean  cotton :  and  this  concludes  the  de- 
iption  of  the  first  operation^  viz.  the  preparing  the 
?er  surface  of  the  plate^  when  it  is  intended  for  im- 
use:  and  to  this  part  of  the  specification  no 
Injection  was,  or  could  be^  made.     But  then   some 
rther  infiormation  is  given  respecting  the  preparation 
the  plate,  in  these  words :  —  *^  When  the  plate  is  not 
tended  for  immediate  use  or  operation^  the  acid  may 
used  only  twice  upon  its  surface  after  being  exposed 
heat.     The  first  part  of  the  operation,  that  is,  the 
Teparation  as  far  as  the  second  application  of  the  acid, 
be  done  at  any  time :  t^is  will  allow  of  a  number 
^-^  plates  being  kept  prepared  up  to  the  last  slight  opera- 
mon.     It  is,  however,   considered  iniiispensible,  that, 
^Kist  before  the  moment  of  usinff  the  plates  in  the  camera, 
the  re*producing  the  design,  to  put  at  least  once  more 
acid  on  the  plate,  and  to  rub  it  lightly  with  pounce, 
before  stated :  finally,  the  plate  must  be  cleaned  with 
<:otton  from  all  pounce  dust  which  may  be  on  the  surface 
OT  its  edges."     Upon  this  part  of  the  specification,  it 
Mras  contended  that  the  direction  to  apply  acid  just 
\)€fore  the  moment  of  using  the  plates  in  the  camera 
(which  is  the  third  operation),  was  a  direction  to  use  it 
after  the  second  operation,  viz.  the  coating  the  plate 
with  iodine ;  and  that  using  acid  at  that  period  would 
entirely  spoil  the  whole  process.     But  it  must  be  re- 
membered that  the  passage  in  question  is  part  of  the 
directions   given    for    performing  the   first   operation, 
viz.  preparing  the  plate  to  receive  the  iodine.     It  is  to 
be  observed,  when  the  plate  is  not  intended  to  be  used 
immediately,  and  where  it  has  previously  been  partially, 
but  not  entirely,  prepared  for  the  iodine,  this  last  ap- 
plication of  acid  is  still  to  precede  the  second  operation. 
The  whole  passage  may  be  considered  as  in  a  parcn- 
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thesis;  and  the  expression  "just  before  the  momenta 
using  the  plate  in  the  camera"  (at),  is  put  in  oppodtio 
to  the  time  of  partially  preparing  the  plate ;  after  whic 
it  is  supposed  to  have  been  laid  by  for  future  xm 
That  this  is  the  real  meaning  of  the  passage,  is  furthi 
manifested  by  what  follows  in  a  subsequent  part  of  tl 
printed  specification,  —  "  After  this  second  operatic 
{viz.  the  application  of  iodine)  is  completed,  the  plate 
to  be  passed  to  the  third  operation,  or  that  of  the  camei 
obscura.  Wherever  it  is  possible,  the  one  operaUc 
should  immediately  follow  the  other."  It  is  plain,  ther 
fore,  that  the  patentee  did  not  intend  any  separa 
operation  to  intervene  between  the  application  of  iodu 
and  the  introduction  of  the  plate  into  the  camera  ohscur 
The  last  application  of  acid  must,  therefore,  have  bei 
intended  to  precede  the  second  operation. 

This,  we  think,  is  the  fair  construction  of  the  languaj 
of  the  specification.  And,  although  there  may,  at  fir 
eight,  be  some  appearance  of  obscurity  in  it,  we  thir 
that  it  is  cleared  away  by  a  consideration  of  the  wholi 
and  that  it  is  sufficiently  plain  to  be  understood  by  s 
operator  of  fair  intelligence.  If  that  be  sq,  it  folIo¥ 
that  the  rule  to  enter  a  verdict  in  favour  of  the  plaintij 
should  be  made  absolute. 

Kule  absolute. 


(a)  The  expression  in   the  French  specification,   was,   **ir 


moment. 
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u   and    Another,    Assignees    of    Thomas 
Turner,  a  Bankrupt,  v.  Watson. 


June  25, 


OTICE   having  been  given  in  thU  case  to  dispute  Since  the 

the  petitioning-creditor'a  debt,  the  bankrupt  was  ^^^     e' 

led  at  the  trial,  before  Cresswell,  J.,  at  the  sittings  the  bankrupt 

JKZB.      London,  in  TVim^  term,  1848,  to  prove  it;  when  is  an  admis- 

was  objected,  on  the  part  of  the  defendant,  that  the  ^^  prove  the' 

nknipt  was  not  a  competent  witness  for  that  purpose,  petitioning* 

twithstanding  the  6  &  7  Vict  c.  85.     Udal  v.  H^al-  c»^i^''» 

.  .     .  debt. 

t^L^'^^i(a)  was  relied  on  for  the  plaintiffs,  to  shew  that  the 


t».^3KJikrapt  was  an  admissible  witness. 

The  learned  judge  admitted  him,  and  a  verdict  was 
ind  for  tlie  plaintiffs,  damages  60/. 

Whitehursty  in  the  same  term,  obtained  a  rule  nisi 
:  a  new  trial,  on  the  ground  that  the  evidence  of  the 
nknipt  had  been  improperly  received. 

ByleSy  Serjt.,  and  BovilU  in  Trinity  term  last,  shewed       June,  5. 

X8e.    It  may  be  conceded,  that,  before  the  passing 

f*  Lord  Denman's  act,  the  bankrupt  was  not  an  admis- 

\At  witness  to  prove  any  of  the  requisites  to  support 

'fclic  commission.     This  was   expressly   so   decided   in 

Chapman  v.  Gardner  (i),  and  also  in  two  earlier  cases 

of  Cross  V.  Fox  (c)  and  Flower  v.  Herbert  (c)    In  Mor^ 

if  on  Y.  Pryor  (rf),  —  where  the  bankrupt  was  called  to 

prove  the  hand«writing  of  the  commissioners,  in  order 

(fl)  14  M.  Sf  W.  254.  (d)  2  B.  S;  C.  14.,  SD.S^R. 

{^)iH.Blac.Z79.  215.,    (per    nom.  Morgan   v. 

W  /&.  279  (a).  Price,)  3  Stark.  N.  P.  C.  58. 
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to  identify  the  proceedings  taken  under  the  coniniisra 

against  him^ — Bayley^  J.,  says :  ^^  I  am  of  opinion  th 

the  bankrupt  was  a  competent  witness  to  prove  th 

for  which  he  was  called^  although  incompetent  to  proi 

any  fact  necessary  to  support  the  commission.     It  hi 

been  said  that  it  is  too  late  now  to  inquire  into  tl 

principle  upon  which  a  bankrupt  has  been  held  incoB 

potent  for  that  purpose.     I  think  it  is  also  too  late  1 

extend  the  rule  beyond  the  letter  of  former  decision 

It  appears  to  me  that  the  rule  was  founded  upon  tl 

principle  of   interest   in    the    bankrupt.      Before  tl 

49  G^.  3.  e.  121.  was  passed^  the  assignees  of  a  bankru] 

were  bound  to  produce  witnesses  to  prove  the  tradin] 

the  petitioning-creditor's  debt,  and  the  act  of  ban! 

ruptcy ;  and,  if  they  were  unable  to  do  that,  it  forme 

a  ground  upon  which  the  lord  chancellor  might  posdb 

supersede  the  commission.     That  would  render  the  ce 

tifi  cate  inoperative ;  and  therefore  the  bankrupt  was  ooi 

sidered  interested  in  the  support  of  the  commissioi 

But,  merely  failing  to  prove  the  hand-writing  of  tl 

commissioners,  is  not  a  ground  upon  which  the  loi 

chancellor  would  think  of  superseding  a  commissioi 

The   principle   upon  which  the  fonner  decisions  pre 

ceeded  does  not,  then,  apply  to  this  case ;  and  the  bank 

rupt  was  properly  received  as  a  witness."     And  Hoi 

royd,  J.,  says :  "  It  has  been  held,  that,  in  actions  b; 

assignees,  although  the  bankrupt  may  be  a  witness  fo 

other  purposes,  yet  he  cannot  prove  the  act  of  bank 

ruptcy,  trading,  or  petitioning-creditor's  debt,  becaus 

those   circumstances   are   necessary,   not   only  to   th 

action,  but  to  the  commission  itself.     The  case  in  2  £ 

BL  shews  that  the  bankrupt  was  considered  interestei 

in  proving  each  of  those  facts,  lest  proceedings  shoul 

be   had   tb  supersede   the  commission;   and,   for  tha 

reason,  he  was  considered  as  incompetent."     [MauUy  J 

The  recent  statute  removes  \\\q  objeetion  to  the  bankrupt 


12  VICTORIA.  219 

^Milmusibilitjr,  on  the  ground  of  interest^     It  is  not  easy         1849. 
mxrtsia  the  exact  principle  upon  which  his  exclusion        ^— — 
;  but  at  all  events  it  is  now  removed.  [  Wildey  C.  J.        GaooM 

e  was  fonnerly  excluded^  as  well  on  the  ground  of  Watson. 
ime»  as  on  the  ground  of  interest.]     Lord  Denman^s 


removes  both  objections.      That  act  recites,  that  ^  &  7  Vict. 
The  inqoiry  after  truth,  in  courts  of  justice,  is  often 
liBtnicted  by  incapacities  created  by  the  present  law, 
»^  it  is  desirable  that  full  information  as  to  the  facts 
iflBue,  both  in  criminal  and  in  civil  cases,  should  be 
before  the  persons  who  are  appointed  to  decide  upon 
and  that  such  persons  should  exercise  their  judg- 
on  the  credit  of  the  witnesses  adduced,  and  on  the 
of  their  testimony : "  it  then  proceeds  to  enact, 
that  no  person  offered  as  a  witness  shall  hereafter  be 
.^eluded  by  reason  of  incapacity,  from  crime  or  interest^ 
kiom  giving  evidence,  either  in  person  or  by  deposition, 
irding  to  the  practice  of  the  court,  on  the  trial  of 
y  issue  joined,  or  of  any  matter  or  question,  or  on 
ally  inquiry  arising  in  any  suit,  action,  or  proceeding, 
civil  or  criminal,  in  any  court,  or  before  any  judge, 
yarjy  sheriff,  coroner,  magistrate,  officer,  or  person  having, 
by  law,  or  by  consent  of  parties,  authority  to  hear,  re- 
ceive, and  examine  evidence ;  but  that  every  person  so 
offered  may  and  siiall  be  admitted  to  give  evidence  on 
oath,  or  solemn  affirmation  in  those  cases  wherein  affirm- 
ation is  by  law  receivable,  notwithstanding  that  such 
penon  may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  injury  [inquiry],  or  of  the  suit,  action,  or 
proceeding  in  which  he  is  offered  as  a  witness,  and  not- 
withstanding that  such  person  offered  as  a  witness  may 
have  been  previously  convicted  of  any  crime  or  offence." 
[Maule,  J.  Crime  or  interest  were  not  the  only  grounds 
of  exclusion  of  witnesses :  put  the  case  of  husband  and 
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wifo(a!)     The  bankrupt  may  have  been  held  inoomK:^ 
petent,  on  the  ground  of  policy,  —  that  a  person  wKil^ 
was  about  to  sue  out  a  commission,  should  not  rd^J 
upon  the  bankrupt's  evidence  to  sustain  it.]     The  onl^^. 
authority  for  the  position  that  public  policy  "was  th»  ^ 
ground  of  rejection,  is  a  note  in  Starki^s  Law  of  E^ 
dence.  (i)     In    Udal  v.   Walton  (c)  the  bankrupt 
called  to  prove' notice  to  execution-creditors,  of  a  pric^Ta 
act  of  bankruptcy ;  and  also  to  prove  the  petitioniop«-i 
creditor's  debt.     It  was  objected  that  he  was  inooDK^ 
potent ;  but  bis  evidence  was  received.    Upon  a  motion 
for  a  new  trial.  Pollock^  C.  B.,  says:  "  I  have  no  doubt 
that  the  evidence  of  the  bankrupt  was  properly  received. 
His  testimony  was  tendered,  not  to  support  the  com- 
mission, but  to   prove  the  petitioning-creditor's  debt. 
The  question,  therefore,  as  to  his  competency  to  support 
the  commission,  does  not  arise ;  he  clearly  is  competent 
to  prove  collateral  facts;  and,  in  truth,  this  point  was 
given  up  on  the  argument."     And  Aldersoriy  B.,  says: 
"  I  do  not  see  why  he  was  not  competent  to  prove 
even  the  act  of  banki-uptcy."     The  statute,  it  is  to  be 
observed,  is  a  remedial  one.     [fFiVcfe,  C.J.    I  do  not 
think  it  remedies  more  evils  than  it  creates.] 


JFhitehnrsty  in  support  of  the  rule.  Before  the  pass« 
ing  of  Lord  Denman^^  act,  a  bankrupt  was  clearly  an 
incompetent  witness,  either  to  support  or  to  impeach 
the  commission  or  Jiat  That  shews  conclusively  that 
interest  could  not  have  been  the  sole  ground  of  exclu- 
sion. He  was  a  competent  witness  for  other  purposes^ 
whether  for  or  against  his  assignees,  provided  he  re- 
leased the  surplus.  If  interest  had  been  the  ground,  his 
exclusion  would  equally  have  extended  to  collateral 


(flj  ^eJourdainey.  Lefevre, 
1  Esp.  N.  P.  C.  66. 

(b)  Srdcdit.Vol.  II.  p.191., 


citing    Christian' t    Bankrupt 
LatDf  444. 

(c)  J4M.SsW.95^ 
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L  Altera.    And  crime  certainly  was  not   the   ground. 

soggestion  in  the  note  in  2  Starkie  on  Evidence, 

191  (^  18  the  correct  one,  viz,  that  the  exclusion  of 

banknipt  rests  on  grounds  of  public  policy :  and  to 

ground  of  exclusion  Lord  DenmarCs  act  has  no 

■^:^»pIication.     That  statute  does  not  apply,  where  the 

^iDJection  is  to  particular  questions,  and  not  to  the 

l^^eral  competency  of  the  witness.      [Wildey   C.  J. 

'^Jankrupts  have  been  called  to  prove  fraudulent  pre- 

Cerenoe.]     There  seems  to  be  some  inaccuracy  in  the 

report  of  the  case  of  Udal  v.  Walton :  at  all  events,  it 

IS  not  an  authority  to  the  extent  contended  for  in  the 

present  case. 

Cur.  adv.  vulL 


1849. 
Groou 

V, 

Watbon. 


Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

A  rule  nisi  was  granted  in  this  case,  to  set  aside  the 
verdict  for  the  pliuntiff  for  60/.,  upon  the  ground  that 
the  bankrupt  had  improperly  been  admitted  as  a  witness 
to  prove  the  petitioning-creditor's  debt,  the  defendant 
laving  given  notice  of  bis  intention  to  dispute  it.    And 
the  only  question  for  the  consideration  of  the  court,  is, 
whether  the  bankrupt  was  a  competent  witness  to  prove 
such  debt :  and  that  depends  upon  the  construction  of 
the  6  &  7  VicL  c.  85.     The  authorities  were  too  nu- 
merous to  admit  of  any  question,  as  to  the  non-admis- 
sibility  of  the  bankrupt  as  a  witness  to  support  or  to 
Dative  either  the  trading,  act  of  bankruptcy,  or  pe- 
titioning-creditor's   debt,    before   the    passing    of   the 
statute  referred  to.     The  question,  therefore,  depends 
entirely  upon  the  construction  of  that  statute;  which 
redtes  that  the  inquiry  after  truth  is  often  obstmcted 
by  incapacities  created  by  the  present  law,  and  that  it 
was  desirable  that  full  information  as  to  the  facts  in 
issue  should  be  laid  before  the  persons  appointed  to 
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decide  upon  them,  and  that  such  persons  should 
their  judgment  on  the  credit  of  the  witnesses  addu* 
and  on  the  truth  of  their  testimony.     It  was  therefo: 
enacted  that  no  person  should  thereafter  be  exclud 
by  reason  of  incapacity  from  crime  or  interest,  fj 
giving  evidence  upon  the  trial  of  any  issue  joined, 
that  every  person  so  offered  should  be  admitted  to  gi' 
evidence  on  oath,  notwithstanding  such  person  shoo 
have  an  interest  in  the  matter  in  question,  or  in 
event  of  the  trial  in  which  he  should  be  offered  as- 
witness,  and  notwithstanding  such  person  should  ha~ 
been  previously  convicted  of  any  crime,  —  subject 
certain  exceptions  not  material  to  the  present  case. 

It  has  long  been  considered,  and  held  as  a  settled 
rule,  that  the  bankrupt  was  an  incompetent  witness 
upon  the  question  of  the  validity  of  the  commission  or 
Jiat  in  bankruptcy;  and  that  although  the  questioa 
might  be  tried  in  an  action  or  suit  in  the  event  of  which 
the  bankrupt  had  no  interest:  and  it  is,  therefore, 
necessary  to  consider,  for  the  purpose  of  deciding  whether 
the  statute  in  question  has  made  the  bankrupt  a  com* 
petent  witness,  upon  what  ground  he  was  deemed  to  be 
incompetent  before  the  statute,  —  the  effect  of  that 
statute  being,  to  render  admissible  persons  who  before 
its  passing  were  inadmissible  by  reason  of  crime  or 
interest. 

In  some  cases,  objection  has  been  made  to  the  bank- 
rupt's being  examined  as  to  the  act  of  bankruptcy,  upon 
the  ground  that  an  act  of  bankruptcy  was  an  offenoe  or 
crime  which  might  subject  the  party  to  forfeiture,  and 
to  which,  therefore,  he  was  not  liable  to  be  examined : 
and  it  would  seem  that  a  demurrer  to  a  bill  of  discovery 
filed  by  the  assignee  under  a  commission  of  bankniptcy> 
against  the  bankrupt,  seeking  a  discovery  of  the  trading 
and  act  of  bankruptcy,  was,  upon  that  ground,  allowed 
so  far  as  it  related  to  the  act  of  bankruptcy,  but  over- 
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^*«-»Jed  in  r^ard  to  the  discovery  sought  of  the  trading : 
's  V.  Thompson,  (a) 
The  objection  upon  the  ground  that  it  may  subject  a 
ttness  to  a  charge  of  crime,  or  to  a  forfeiture,  is,  how* 
'er,  no  objection  to  the  admissibility  of  a  witness,  and 
an  objection  that  can  be  taken  only  by  the  witness 
hms-snself,  for  his  own  protection, — except  in   certain 
ses  of  conviction,  not  material  to  be  adverted  to.    But 
e  admissibility  of  the  bankrupt  upon  any  occasion  as 
witness  in  support,  or  against  the  validity,  of  the 
•mmission  or  Jiatj  has  been  put  upon  the  ground  of 
Interest ;  and  the  exclusion  has  been  carried,  it  is  said, 
an  anomalous  extent,  inasmuch  as  a  bankrupt  is  held 
be  inadmissible  to  disprove  the  bankruptcy,  even  after 
had  obtained  a  certificate,  and  thereby  become  db* 
dbfliged  from  his  debts,  and  where,  therefore,  he  would 
Appear  to  have  the  strongest  interest  to  support  the 
Yianlmiptcy :  and  the  reason  assigned  has  been,  that  a 
bankropt  stands  in  such  a  peculiar  position  that  there 
are  no  means  of  deciding  whether,  in  any  given  case,  he 
bas  a  greater  interest  to  support  or  to  defeat  the  bank-* 
niptcy;  and,  as  the  interest  of  various  persons  other 
than  the  litigating   parties  might  be  involved  in  the 
question  of  the  validity  of  the  bankruptcy,  and  by  a 
supersedeas  or   establishment    of   the   bankruptcy    by 
means  of  the  bankrupt's  testimony,  public  policy  has 
been  said  to   require  the  exclusion  altogether  of  his 
testimony  upon  the  subject.     This  ground  of  exclusion 
is  pliunly  referable  to  the  presumption  of  a  bankrupt's 
interest  in  the  question,  and  that  such  interest  had  a 
tendency  to  bias  his  testimony,  contrary  to  the  truth  of 
the  facts  upon  which  he  might  be  examined. 

Public  policy   has   never   been   referred  to   as  the 
ground  of  exclusion,   except  in  reference  to  the  bias 
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from  interest^  to  which  his  testimony  might  be  suppoc 
to  be  subject,  and  from  the  impossibility  of  ascertiun^ 
whether  that  interest  would  be  advanced  or  prejudi^ 
by  the  testimony  which  the  party  tendering  his  ^ 
dence  might  anticipate  he  would  give,  and  by  reasoi:^ 
the  possibility  that  the  interest  and  rights  of  part 
not  before  the  court  on  the  particukr  trial,  migh^ 
affected  consequentially  by  the  testimony, — that  is^ 
the  bankruptcy  being  superseded  or  affirmed. 

The  exclusion  of  the  bankrupt,  therefore,  being; 
ferable  to  the  possible  bias  to  which  his  testinko 
might  be  subject  from  his  interest,  it  appears  to  be  I 
object  and  intention  of  the  statute  refeiTed  to,  "tl 
interest  should  no  longer  be  a  ground  for  excluding  t^ 
timony  in  a  judicial  proceeding ;  and  that,  for  the  futu 
the  existence  of  interest  on  the  part  of  a  person  'tc 
dered  as  a  witness,  should  have  no  other  effect  than  ap 
the  credit  to  be  given  to  his  testimony  by  the  authori 
charged  with  the  duty  of  determining  upon  its  truth. 

The  text  books,  from  the  earliest  period,  contfl 
little  more  than  the  statement  that  a  bankrupt  is 
incompetent  witness  upon  the  question  of  bankrupt 
or  no  bankruptcy ;  and  a  reference  in  detail  to  the  numc 
ous  cases  in  which  the  doctrine  has  been  acted  up 
(the  result  of  which  authorities  we  have  before  state 
and  which  does  not  seem  to  be  open  to  any  doubl 
appears  to  be  imnecessary. 

We  therefore  think  the  evidence  of  the  bankrupt  : 
support  of  the  petitioning-cred iter's  debt,  was  proper^ 
admitted,  under  the  authority  of  the  statute  before  mei 
tioned,  and  that  the  rule  must  be  discharged. 

Rule  dischai^ged. 
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Duncan  v.  Topham. 

June  X 

[PSIT.     The  first  count  of  the  declaration  A  contract  to 
,  that,  on  &c.,  the  defendant  bargwned  for  ^  performed 

,  ^.  "  directly, 

it  of  the  pkintlfF,  and  the  pkintiff,  at  the  means,  to  be 

request  (a),   then   sold  to  the  defendant,  performed, 
f  linseed  cake,  at  and  for  the  price  or  sum  "^^^1,1© 
>«.  for  each  and   every   ton  thereof,   to  be  time,"  but 
y  the  plaintiff  to   the    defendant  within   a  "speedily, 
time  In  that  behalf,  and  to  be  pdd  for,  by  «^  soon  as 
ant  to  the  plaintiff,  on  the  delivery  thereof:  practicable." 
^mises :  Averment,  that  the  plaintiff  was,  at  ig^jj^^f 
ble  times  after  the  making  of  the  said  con-  February,  the 
[y   and  willing  to  deliver  the  said  linseed  pl«ntiff  wrote 

.  to  the  de- 

ifterwards,  to  wit,  on  &c,  requested  the  de-  fendant, 
accept  the  same,  and  to  pay  him  the  price  offering  to 
»reach,  that  the  defendant  did  not  nor  would,  ^j'^  Unseed 
ras  so  r3que3ted,  or  at  any  time,  accept  the   cake  at 
d  cake,   or  any  part  thereof,   or  pay   the    10(.  15#.  ^ 
r  the  same,  &c.,  but  wholly  neglected  and   19th  the 
to  do;  whereby  the   plaintiff  had  incurred  defendant 
ut  to  great  expense  ia  and  about  the  carriage  ^^^  *^j^'^ 
'ance  of  the  said  linseed  cake,  &c.  five  tons  at 

as  also  a  count  for  goods  sold  and  delivered,    I^'*  ^0*«> 

,  but  It  must 

t  upon  an  account  stated.  1^  pu^  ^^ 

board  e/t- 

lary.  Vide  anU,  Vol  VI.  p.  295.,  SM.S^G.  267>  n.    meetly :  "  and 

on  the  22nd, 
the  plaintiff 
'*  I  shall  ship  you  five  tons  best  cakes  to-morrow  :  "  —  Held,  that 

ondence  did  not  prove  a  contract  on   the  part  of  the  defendant  to 

''  to  be  delivered  within  a  reasonable  time.'* 

;is  complete  upon  the  posting  by  one  party,  of  a  letter  addressed  to  the 

ing  the  terms  offered  by  the  latter,  notwithstanding  such  letter  never 

lestination. 

II.  —  C.  B.  Q 
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The    defendant  pleaded^  —  first,   non  asaumpeit, 
secondly,  to  the  first  connt,  that  the  pklntifF  was  i 
ready  and  willing  to  deliver  the  said  linseed  cake, 
manner  and  form  as  in  the  declaration  alleged* 

Upon  these  pleas  the  plidntiff  joined' issue. 

The  cause  was  tried  before  CresstoeU,  J.,  at  -J 
summer  assizes  at  Yorky  1848.  The  facts  were 
follows :  -^  The  plidntiff  was  an  oil-cake  merchant 
Hull ;  the  defendant  was  a  farmer  at  Westheal^  rm 
Caninffsby,  in  the  county  of  Lincoln.  On  the  IStb. 
February y  1848,  the  plaintiff  wrote  to  the  defends 
offering  to  supply  him  with  linseed  cake  at  lOL  ISs*  ^ 
ton.  The  defendant  on  the  19th  answered,  — ^'I  < 
take  five  tons  of  cake  at  10/.  10^. ;  but  it  must  be  ] 
on  board  directly,  as  it  takes  some  time  to  get 
Coningsby.^^  On  the  22nd  the  plaintiff  posted  a  lei 
at  Hull,  directed  to  the  defendant,  accepting  his  offer 
these  terms :  —  ^*  I  shall  ship  you  five  tons  best  fir 
made  cakes  to-morrow,  at  10/.  lO^."  This  last-mentioi 
letter  inclosed  an  invoice.  On  the  26th,  the  five  C 
of  cake  were  put  on  board  a  boat  called  the  Willie 
belonging  to  one  Ratcliffe,  and  bound  for  Lina 
where  it  would  have  to  be  transhipped  for  Conint^^ 
The  miliam  did  not  leave  Hull  until  the  28tb. 
February  ;  and,  when  the  cake  reached  Coningsby^ 
the  17th  of  March,  the  defendant  declined  to  reoc 
it :  and,  on  the  19th,  he  wrote  to  the  plainti£^  sayi 
that,  as  he  had  received  no  answer  to  his  letter  of 
19th  of  February,  he  had  bought  other  cake  in  i 
neighbourhood. 

There  was  contradictory  evidence  as  to  whether 
not  the  cake  could  have  been  sent  earlier.  Two  w: 
nesses  called  on  the  part  of  the  plaintiff,  stated  th 
Martinis  boat,  which  started  about  the  time  of  tl 
contract,  and  which  went  direct  from  Hull  to  Coningdn 
was  full,  and  consequently  could  not  take  the  cake 
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and  that  Dry's  boat,  which  also  started  about  the  same 
time,  waa  likewise  full.  On  the  other  hand^  Martin, 
ymho  waa  called  aa  a  witness  for  the  defendant,  stated, 
t^bat  hia  boat  waa  lying  at  Hull  from  the  21st  of  Febru- 
^Mry  until  the  2nd  of  March,  when  she  sailed,  not  being 
£iill;  that  no  application  had  been  made  to  him  to  carry 
'tie  cake  in  question ;  and  that,  in  the  ordinary  course, 
S^xds  sent  by  him  would  have  reached  Coningsby  sooner 
t.lttn  goods  that  went  by  Batcliffe's  boat  on  the  28th  of 
^druary.  The  defendant  also  proved  that  he  bad 
mutually  bought  other  linseed  cake  on  the  6th  of  March, 
£kx  which  he  paid  at  the  rate  of  10/.  15^.  per  ton. 

It  was  insisted  on  the  part  of  the  defendant,  that 
*fclere  was  a  material  variance  between  the  contract 
siil^ed  in  the  first  count,  and  that  proved,  —  inasmuch 
s^  the  contract  declared  on,  was  a  contract  for  goods  to 
l>e  transmitted  within  a  reasonable  time,  whereas  the  cvi- 
denoe  shewed  a  contract  to  be  performed  directly. 

The  plaintiff's  counsel  declining  to  amend,  the  learned 
j^]^  tdd  the  jury,  that  the  meaning  of  the  contract 
"Was,  that  the  goods  should  be  sent  as  early  as  was  prac~ 
ticable,  and  that,  if,  upon  the  evidence  on  both  sides, 
"tley  were  of  opinion  that  there  had  been  a  delivery  or 
sin  offer  to  deliver  the  cake  within  a  reasonable  time, 
tiieir  verdict  must  be  for  the  plaintiff.  And  he  further 
tcldthem,  that,  if  the  plaintiff's  letter  of  the  22nd  of 
^Aruary,  accepting  the  contract,  was  put  into  the  post- 
office  at  Hull,  and  lost  by  the  negligence  of  the  post- 
office  authorities,  the  contract  would  nevertheless  be 
complete. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
52t  lOi. 
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Martin,  in  Michaelmas  term,  1848,  moved  for  a  new 
trial,  on  the  ground  of  misdirection,  and  that  the  verdict 
was  against  the  weight  of  evidence.    He  submitted  that 


228 


TRINITY  VACATION, 


1849. 
Duncan 

TOPHAM. 


the  plaintifT  had  incorrectly  declared  on,  and  the  leftrfl 
judge  had  Incorrectly  interpreted,  the  contract;  i 
that  a  contract  to  send  goods  "  directly  "  did  not  nu 
that  they  should  be  sent  ^^  within  a  reasonable  time/*  I 
** immediately **  or  "speedily."  [Maule,  J.  By  1 
earliest  opportunity.]  Provided  it  be  immediate 
\JVildey  C.  J.  As  soon  as  practicable,  might  be  k 
month.]  Or  a  year.  The  learned  judge  was  also  m 
taken,  in  telling  the  jury  that  the  contract  was  compL 
on  the  posting  of  the  plaintiff's  letter  on  the  22nd 
February^  notwithstanding  it  might  never  have  come 
the  defendant's  hands.  There  is  no  authority  for  tl 
l)Osition.  [Alaulcy  J.  I  think  it  was  the  mode  of  pr 
in  Harvey  v.  Johnston,  {a)  Wilde,  C.  J.  There 
also  a  case  of  Dunlop  v.  Higgins  (i),  in  the  House 
Lords,  where  the  same  point  was  decided,  (c)] 


The  court  took  time  to  consider,  and,  on  a  sub 
quent  day  intimated  that  the  rule  might  go  on  ' 
ground  of  the  variance,  but  not  as  for  a  verdict  agai 
evidence,  the  learned  judge  who  tried  the  cause  ezprc 
ing  himself  not  dissatisfied  with  the  conclusion  the  ji 
came  to. 

Knowles  and  Hugh  Hill  now  shewed  cause.  jI 
contract  is  properly  set  out  in  the  declaration.  l£ 
true  the  defendant's  letter  of  the  19th  of  Febru^ 
annexes  as  a  condition  of  the  contract  that  the  CJ 
shall  be  delivered  directly.  But  the  term  is  ambiguo 
and  must  be  construed  with  reference  to  the  surreal 
ing  circumstances:  and,  where  there  are  no  spetf 
circumstances,  such  as  the  contract  having  reference 


(a)  ^n/c^  VolVlI.  p.295., 
GD.SiL.  120. 

(6)  1  House  of  Lords  Cases, 
381. 


(c)   On    the   autliorit^ 
AfUims  V.  Linsell,  \  B.  Sf  ^' 
68 \,,  and  Stocken  v.    Ct^ 
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SL  commodity  of  a  perishable  nature,  or  the  like,  it  must 

be  understood  to  mean  within  a  reasonable  time.    Thus, 

£«  Moor  V.  The  Mayor  and  Jurats  of  Hastings  {a)y  it 

'jg^v^  held  that  a  fine  certain  may  be  alleged  as  a  reason" 

^rhle  fine.     So,  in  Baylcy  v.  Tucker  (i),  where  the  dc- 

<^laration  stated  that  the  defendant  promised  the  plaintiff 

^lail  of -4.),  in  consideration  of  certain  reasonable  re- 

^^Bvard,  to  render  A.  within  due  time,  according  to  the 

j^racticc  of  the  court,  —  it  was  held,  per  Chambre^  J., 

thai  evidence  tliat  a  specific  sum  was  agreed  upon,  was 

no  variance.     Agsun,  in  Laing  v.  Fidgeon  (c),  a  contract 

to  furnish  saddles  at  from  24«.  to  26^.,  was  held  to 

l>€  well  declared  upon  as  a  contract  to  furnish  them  at 

WL  reasonabk  price.     And  in  Wickes  v.  Gordon  (</),  the 

csontract  Wd  in  the  declaration  being,  to  deliver  stock 

o»  the  27th  of  February ^  the  contract  proved,  was,  to 

deliver  stock  on  the  settling  day,  which,  at  the  time, 

^^'08  fixed  for,  and  understood  by  the  parties  to  mean, 

"t^lic  27th  February:  and  it  was  held,  —  overruling  Payne 

"%"•  Hayes  (e),  —  that  tlic  proof  supported  the  declara- 

^ion.    l^Maulcy  J.,  referred  to  Ellis  v.  Thompson  Q/y] 
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Martin  and  Tomlinsony  in  support  of  the  rule.  This 
a  contract  for  the  sale  of  goods  above  the  value  of 
1-C/^,  and  therefore  within  the  17  th  section  of  the  29 
b*.  2.  c.  3.  The  delivery  on  board  the  boat  at  //?///, 
as  not  an  acceptance :  Hanson  v.  Armitage,  (A)  The 
^sontract  is  contained  in  the  two  letters  of  the  19th  and 
^2iA  of  February,  The  defendant  offers  to  take  five 
"t^cM  of  cake,  provided  it  be  shipped  directly ;  and  the 
I>laintiff  accepts  that  offer  by  saying  on  the  22nd,  "  I 


(a)  2  Stra.  1070.,  Cas.  temp, 
-^lardw,  353.  S6% 
(ft)  2  N.  R.  458. 
(c)  STaunL  108.,  4  Campb. 


(d)  2  B.  Si  All,  335. 

(e)  Bui/.  N.F,  l'i'5. 
(g)  3  M.  Si  W.  445. 

{h)  5  B.  Si  Aid.  557.,  1  2>. 

Q  3 
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shall  ship  you  fivo  tons  to-morrow."     [Maute^  J. 
effect,  the  plaintiff  says,  —  "I  accept  your  oflfer, 
I  mean  to  perform  the  contract  by  shipping  the  ca 
to-morrow."    The  word  "directly"  does  not  m 
sarily  mean  "  immediately: "  it  necessarily  co 


(C 


a  certain  space  of  time.]     The  contract,  which  was 
cepted  on  the  22nd,  was,  for  cake  to  be  delivered  on 
following  day :  and  that  has  not  been  performed, 
rectly"  means  "forthwith,"  or  "as soon  as  possiblei 
which  is  very  different  from  the  construction  content 
for  on  the  part  of  the  plaintiff.     The  plaintiff  has, 
his  letter  of  the  22nd,  put  the  true  construction  u 

■ 

the  terms  of  the  defendant's  offer.     At  all  events, 
plaintiff  was  bound  to  ship  the  cake  by  the  first  a 
able  opportunity:   and  there  was  an  opportunitjr 
doing  so  on  the  23rd  of  February^  of  which  he  o; 
to  avail  himself. 


«f 


COLTMAN,  J.  {b)  I  am  of  opinion  that  th^re  mvm^ 
be  a  new  trial  in  this  case.  It  appears  to  me  that  t^lie 
declaration  does  not  correctly  describe  the  contra^c^i 
The  order  given  by  the  defendant  was  a  conditioi:^^ 
order,  to  send  him  five  tons  of  cake,  provided  it  oov^^ 
be  shipped  directly.  That  clearly  means  somethi'^g 
different  from  a  contract  to  be  performed  within  ^ 
reasonable  time. 


Maule,  J.  I  am  of  the  same  opinion.  I  think  tibifl 
is  a  variance,  and  a  variance  which  might  and  oug^^^ 
to  have  been  amended  at  the  trial.  A  "  reasonal^^o 
time  "  certdnly  means  some  more  protracted  q)ace  tlB^*^ 
"directly,"  which  is  the  term  used  in  the  defendax**® 
proposal. 


(a)  Quipre  as  to  the  admis- 
sibility of  the  latter  construction 
in  the  particular  case.  The  de- 
fendant did  not  contemplate  the 


possibility  of  the  cake's 
shipped   after   the 
using  it  had  passed. 
(b)  fR^,  C.J.,wa8 


for 
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Cbssswbll,  J.  I  agree  with  the  rest  of  the  court 
jd  thinking  ihat  the  rule  should  be  made  absolute.  It 
■»ppear8  to  me  that  ^^  reasonable  time  "  is  a  much  more 
^oKoprehenmye  expression  than  "  directly."  It  is  true, 
■3  appears  from  Thompson  v.  Gib8on(a),  that  ^^  directly" 
Joes  not  mean  "  inttanter : "  and  it  may  be  subject  to 
B.  oUnilar  limitation  here.  But  the  expression  ^^  within  a 
c^asonable  time^"  in  this  declaration,  certainly  is  larger 
^lian  10  warranted  by  the  terms  of  the  contract 

I  do  not  think  the  plaintiff  lost  anything  by  refusing 
to  am^id ;  for,  if  he  bad  amended,  the  verdict  would 
bave  been  against  him. 

Bule  absolute  for  a  new  triab 

(a)  SM.SfW.  281.,  9  DowL  P.  C.  717. 
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Judith  Gabrabd,  Widow,  Demandant,  Tuck, 

Tenant. 


June  25. 


^HIS  was  an  action  by  writ  of  dower  unde  nihil  habet.  In  a  writ  and 

The  count  stated  that  Judith  Garrard^  who  was  ^^^^^  ^^ 

tie  wife  o{  James  Roberts  Garrard^  deceased,  by  A.  S,y  exact  number 

fcer  attorney,  demanded  against  Charles  Edward  Tuck  f  ^  **^*^  ®^ 
^1      , .  ,  r.  ,  , ,      land  in  respect 

^e  third  part  ot  one  messuage,  one  barn,  one  stable,  ^f  which 

one  garden,  one  orcliard,  sixty  acres  of  laud,  sixty  acres  dower  is  de- 
manded^ is 
<iot material:  in  order,  therefore^  to  sustain  a  plea  alleging  that  the  tenements 
<>ientioned  in  the  count  were  subject  to  an  outstanding  term,  it  is  sufficient  for 
tk  tenant   to  shew  that  all  the  lands  held  by  him  in  the  parishes  named  in  the 
^rant  are  salject  to  the  term. 

Where  an  inclosuro  act  provides  that  every  proprietor  shall  stand  and  be  seised 
^  the  lands  to  be  allotted  to  him,  to  such  and  the  same  uses,  and  for  such  and 
the  lame  estates,  as  the  lands  in  respect  of  which  such  allotments  shall  be  made, 
^ould  have  been  subject  to  in  case  the  act  had  not  been  made,  — the  allotments 
nude  under  it  are  held  subject  to  an  outstanding  term  to  which  the  original  lands 
^ere  inbject. 

Perfect  identity  of  description  and  quantity  is  not,  under  such  circumstances, 
necessary. 

The  surrender  of  a  term  assigned  to  attend  the  inheritance,  is  not  to  l)c  pre- 

Q  4 
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of  meadow^  sixty  acres  of  pasture^  sixty  acres  of  arabL 
land,  sixty  acres  of  woodland,  and  sixty  acres  of  lani 
covered  with  water,  with  the  appurtenances,  in  tk 
parish  of  Surlingham^  in  the  county  of  Norfolk,  and  tk 
third  part  of  two  acres  of  land,  two  acres  of  meadow 
two  acres  of  pasture,  two  acres  of  arable  laod^  anc 
two  acres  of  woodland,  with  the  appurtenances,  in  thi 
parish  of  Rockland,  in  the  county  aforesaid,  and  tk< 
third  part  of  two  acres  of  land,  two  acres  of  meadow 
two  acres  of  pasture,  two  acres  of  arable  land,  and  two 
acres  of  woodland,  with  the  appurtenances^  in  the 
parish  of  Bramerton,  in  the  county  aforesfud»  as  the 
dower  of  the  said  Judith  Garrard,  of  the  indowment 
of  the  said  James  Roberts  Garrard,  deceased,  thereto* 
fore  her  husband,  whereof  she  had  nothing,  &c 

The  tenant  pleaded,  —  firat,  dotem  nan,  because  he 
said  that  the  said  James  Roberts  Garrard,  on  the  IStb 
of  March,  1839,  —  being  the  time  of  suing  forth  the 
original  writ  of  the  said  Judith  Garrard  in  this  action  in 
this  behalf,  was  not  dead ;  concluding  to  the  country.(a) 

Secondly,  that  the  said  Judith  Garrard  ought  not  tc 


(a)  This  conclusion  appears 
to  be  bad  in  substance^  as  re- 
ferring to  trial  by  jury,  a  fact 
ivhich  ought  to  be  tried  by  the 
court  per  testes.  Cam,  Dig. 
Pleader  (2  Y.  9).    If  the  plea 


had  been  properly  concluded^  it 
could  not  well  have  been  joined 
with  the  second  plea^  —  in  bai 
of  execution^  —  any  issue  aris- 
ing out  of  which  must  hvn 
been  tried  by  the  country. 


sumed  unless  there  has  been  a  dealing  with  the  estate  in  a  way  in  which  reasonable 
men  would  not  have  dealt  with  it  unless  the  term  had  been  put  an  end  to. 

The  object  of  the  statute  3  &  4  IT.  4.  c.  2?.  was,  to  settle  the  rights  of  per* 
sons  adversely  litigating  with  each  other ;  not  to  deal  with  cases  of  trustee  and 
cestui  que  trusty  where  there  is  but  one  single  interest,  viz.  that  of  the  person 
beneficially  entitled. 

A  cestui  que  trust  who  enters  into  possession  of  land^  becomes,  at  law,  tenant 

at  will  to  the  trustee :  where,  therefore,  the  equitable  owner  of  an  estate,  a  term 

in  which  has  been  assigned  to  attend  the  inheritance,  is  in  possession,  the  right 

of  entry  under  the  2nd  section  of  the  3  &  4  W.  4.  c.  27*  accrues  only  upon  the 

etermination  of  the  tenancy  at  will  resulting  from  such  possession. 

The  3rd  section  of  the  3  &  4  fT.  4.  c,  27.,  does  not  apply  to  the  case  of  a 
cestui  que  trust  holding  possession  of  land  under  the  trustee. 
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ive  her  dower  of  the  tenements  aforeflaid^  with  the  ap-        1849. 

pnrtenances,  of  the  indowment  of  the  said  James  Roberts       

Garrard,  theretofore  her  husband,  otherwise  than  of  *5^^"ard 
e  rerersion  thereinafter  mentioned,  and  of  the  rent        Tuck 


xsicident  thereto  thereafter  mentioned,  because  he  said      .  '^^"* 
-tJiat  the  said  tenements,  with  the  appurtenances,  were 
0jid  are  subject  to  a  term  of  one  thousand  years,  and 
-^liat  the  said  Judith  Garrard  was  only  entitled  to  be 
endowed  of  the  reversion  expectant  on  the  determina- 
tion of  the]  said  term,  and  of  a  peppercorn  rent  inci* 
dent  to  the  said  reversion ;  and  that  this  the  tenant  was 
Teady  to  verify,  wherefore  he  prayed  judgment  if  the 
demandant  ought  to  be  indowed  of  the  said  tenements, 
with  the  appurtenances,  as  of  the  indowment  of  the 
sdd  James  Roberts  Garrard,  otherwise  than  of  the  said 
icversion  and  of  the  said  rent  incident  thereto  &c. 

The  demandant  joined  issue  on  the  first  plea,  and  R^lication* 
replied  to  the  second,  that  she,  by  reason  of  anything 
by  the  tenant  in  that  plea  alleged,  ought  not  to  bo 
banedfrom  having  her  dower  in  the  said  tenements, 
with  the  appurtenances^  of  the  indowment  of  the  said 
James  Roberts  Garrard,  formerly  her  husband,  because 
she  mi.  that  the  said  tenements,  with  the  appurtenances, 
were  not,  either  before  or  at  the  time  of  pleading  the 
said  last  plea^  subject  to  the  sdd  term  of  one  thousand 
yean ;  without  this  that  the  said  tenements,  with  the 
appurtenances,  were  and  are  subject  to  the  said  term 
of  one  thousand  years,  and  that  she  the  said  Judith 
Garrard  is  only  entitled  to  be  indowed  to  the  reversion 
expectant  on  the  determination  of  the  said  term  and  of 
the  Baid  peppercorn  rent  incident  to  the  said  reversion, 
in  manner  and  form  as  in  that  plea  alleged, — concluding 
to  the  country. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the 
spring  assizes  at  Norwich,  in  1847.  The  facts  arc  so 
fully  stated  in  the  judgment,  that  it  is  unncccssai*y  to 
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repeat  them  here.  At  the  dose  cf  the  tenant's 
it  was  insisted  on  the  part  of  the  demandant,— 
that  the  term  of  one  thousand  years  mentioned 
aeoond  plea,  must  be  presumed  to  have  been  surren) 
on  the  authority  of  Doe  d.  Puiland  v.  IRlder  (< 
secondly,  that  the  plea  should  have  stated  ths 
tenements  were  subject  to  the  residue  of  a  term  < 
thousand  years,  —  thirdly,  that  the  rights  of  entr 
of  action,  in  respect  of  that  term,  were  taken  aw 
the  statute  3&^TF.4.c.  27.  ss.  2.  7.,  —  fourthly, 
by  the  8  &  9  Vict,  c.  112.  s.  1.,  the  assignme 
satisfied  terms  was  unnecessary, — fifthly,  that  the 
which  the  tenant  had  proved,  was  not  a  term  i 
land  described  in  the  count,  —  sixthly,  that,  aasi 
that  the  lands  allotted  under  two  acts  for  the  inc 
of  lands  in  the  parishes  of  Surlingham  and  Rod 
respectively,  48  G.  3.,  and  49  G.  3.  (which,  wit 
awards  made  under  them,  had  been  put  in  b 
tenant),  had  belonged  to  James  Roberts  Garrard^ 
not  shewn  that  the  lands  in  respect  of  which  the 
ments  were  made,  were  the  lands  now  in  questioi 
therefore  it  did  not  follow  that  the  term  would  s 
in  the  new  allotments. 

A  verdict  was  found  for  the  demandant,  with 
reserved  to  the  tenant  to  move  that  the  verdict 
be  entered  for  him  on  the  second  issue,  if  the 
should  be  of  opinion  that  the  second  pica  was 
out,  —  and  leave  to  the  demandant  to  move  to 
up  judgment  nan  obstante  veredicto^  if  the  tenant^ 
tion  to  enter  the  verdict  on  the  second  issue  shoi 
successful. 


ByleSy  Serjt.,  accordingly,  in  Easter  term,  184 
the  part  of  the  tenant,  obtained  a  rule  to  shew 


(a)  2  B.  S;  Aid.  782. 
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hy  the  yerdiot  found  for  the  demandant  on  the  second        1849. 
issue  should  not  be  set  aside^  and  instead  thereof  a  yerdiot        — — * 
l^e  entered  for  the  defendant ;  or  for  a  new  trial,  upon        ne^^^'* 
jiffidaTits.    Ai  to  the  presumption  of  a  surrender  of  the        Tuck 
t»rm,  he  referred  to  the  cases  ooUeoted  in  SugderC^         '^^^^ 
Vendors  and  Purchasers  (a),  and  to  Doe  d.  Blacknell  y« 
J^owman  (b\  as  virtually  oyerruling  Doe  d.  Putland  y. 
mUer.    As  to  the  objection  that  the  term  proved  was 
not  a  term  in  the  lands  in  the  count,  he  submitted  that 
the  defect,  if  any,  arose  from  the  defective  way  in 
wluch  the  demandant  had  herself  described  the  lands ; 
and  that  if  the  description  was  too  general,  the  judg- 
ment ought  to  be  arrested,  —  citing  Com.  Dig.  Pleader 
(2  T.  2.).     And,  as  to  the  last  objection  urged  at  the 
trial,  he  referred  to  the  various  provisions  of  the  local 
indosure  acts,  and  to  the  14th  section  of  the  general 
ixidoBore  act,  41  G.  3.  c.  109.,  as  shewing  that  the  new 
mllotments  followed  the  title  of  the  lands  in  respect  of 
^ivUch  they  were  made. 

ffMalley  and  fFilleSy  in  Trinity  term,  1848,  shewed 

<^UBe.    To  entitle  him  to  a  verdict  on  the  second  issue.  Tenant  in 

tte  tenant  was  bound  to  shew,  in  the  terms  of  that  *^'^®"  ®^,    , 

dower  dIcacI" 
iarae,  a  term  of  years  covering  all  the  lands  of  which  j^g  ^^  q^. 

•/ome*  Roberts  Garrard  was  seised,  out  of  which  the  standing  term, 

demandant  claimed  to  be  indowed :  Robinson*B  Entries,      ^°  ^ 

prove  tne 

237.  254.  257.  277.  279;  Lilly'a  Entries,  187;  Com.  existence  of  a 
Dig.  Pleader  (2  Y.  7.);  Boscoe  on  Real  Actions,  179.  tenn  covering 
219.  329.  332 ;     Rogere  v.  Custance  (c) ;    Cousins  v. 
foidan  (rf) ;    Tuck  v.  Tuck  {e) ;  Moore  v.  Butlin.  {g) 

(o)  lOth  edit,   Vol.    III.  (d)  2  C.   M.  4*    R.  547. 

pp.  24—69.     And  see  Dare's  5  Tynch.  535. 

Compendium  of  Law  and  Prac-  (e)  5  M.  $;  W.  lOg.,  7  BwoU 

tlee  of  Vendors  and  Purchasers,  P.  C.373. 

160  (c).  ig)  7  Ad.SsE.  595.,  2  N.  Si 

(h)  2  B.  S;  Ad.  573.  P.  ^6. 

(c)  1  Q.  B.  77.,  ^P.SfD. 
574. 
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1849.        This  difficulty,  it  will  be  urged,  the  tenant  would  have 
'        avoided,  if  he  had  been  permitted  to  plead,  as  he  had 
Garrard      proposed, — first,  ne  ungues  seisie  que  dower ^ — secondlji 
TuoK         that  the  husband  was  alive  at  the  time  of  suing  forth  the 
TciL         original  writ, — thiidly,  the  term  of  one  thousand  years. 
It  is  obvious,  however,  that  these  pleas  could  not  have 
been  pleaded  together,  inasmuch  as  they  would  have  re- 
quired different  modes  of  trial,  —  the  second,  per  testes, 
and  the  others  by  a  jury  (a):  Com,  Dig.  Pleader  (2  Y.  9.); 
2  ^771^.  Saund.  44  c. ;    Booth  on  Beal  Actions,  168. ; 
Jtoscoe  on  Real  Actions,  219,  220. ;   Abbot  of  Strata 
Marcella^Q  case  (a) ;  Lindsey  v.  Liudsey{b)\  Datnes,  deoQ., 
LoumdeSf  ten.  (c) 
RflTcctof  the        The  effect  of  the  general  inclosure  act  of  41  £r.  3. 
inclosuretcts.  ^^  jqq^  jg^  ^  exclude  all  persons  who  omit  duly  to  prefer 

their  claims :  Doe  d.  Watson  v.  Jefferson  (d) ;  and  here, 
no  claim  was  made  in  respect  of  the  term  of  one  thou- 
sand years  created  by  the  deed  of  1739 :  and,  although 
there  are  provisions  in  the  local  acts  produced  at  the 
trial,  that  every  proprietor  shall  stand  and  be  seised  of 
the  lands  to  be  allotted  to  him,  to  such  and  the  same 
uses,  and  for  such  and  the  same  estates,  as  the  lands  in 
respect  whereof  such  allotments  shall  be  made,  would 
have  been  subject  to  in  case  the  acts  had  not  been 
passed ;  yet  these  provisions  do  not  embrace  an  attendant 
term.  iMaule^  J.  The  policy  of  nil  inclosure  acts,  as 
well  public  as  private,  is,  that  the  land  acquired  under 
the  award  of  the  commissioners,  shall  differ  from  that 
in  respect  of  which  the  allotment  is  made,  in  its  physical 
qualities  only.  Wilder  C.  J.  Is  it  not  a  fallacy  to  say 
that  the  trustees  of  the  term  did  not  claim  ?  A  claim  by 
the  cestui  que  trust  is  a  claim  by  the  trustees.] 

(a)  Vide  suprd,  232  (a)  (d)  7  M.  S(  G.  762^  SScdii, 

(b)  9  Co.  Rep.  30.  b.  N.  R.  SSf). 

(c)  1  Salk.  291.,  per  mm.  {e)  2  BingK  118.,  9  J.  B. 
Booth  V.  The  Marquess  of  Lind^  Moore,  260. 

seyf  2  Ld.  Raym.  1293. 
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Tbe  jury  were  warranted  in  presamin^  a  surrender  1849. 

of  the  term,  from  the  lapse  of  time,  and  from  the  fact  — 

of  two  deeds  having  since  been  executed  by  the  parties,  rwf  ""* 

which  the  term  is  not  alluded  to,  viz.  the  mortgage  Tuck 


of  1812,  and  the  conveyance  hy  James  Roberts  Garrard         Ten. 
-to  the  trustees  for  sale,  in  the  same  year :  Doe  d.  Put"  Presumption 
land  V.  Hilder  (a) ;  Doe  d.  Burdett  v.  Wrighte  (i);  Bart'-  ^^  ^^^^^ 
leit  V.  Doumes  (c) ;  Townsend  v.  Champernown  {d) ;  Doe 
<L  Hammond  v*  Cooke,  (e)   Doe  d.  Putland  v.  Hilder  has 
repeatedly  been  cited  without  disapprobation* 

Twenty  years  having  elapsed  since  the  right  of  entry  Extinction  of 
first  accrued  to  the  trustee  of  the  term,  the  term  is  gone,  oatstanding 
l»j  the  operation  of  the  statute  of  limitations  of  3  &  operation 
4r  W.  4.  c.  27.  ss.  2,  3.  7.     In  Doe  d.  Jacobs  v.  PhiU  of  the  3  &  4 
/r/w(y)the  facts  were  these:  —  In  1767,  the  residue  of      ^'o'V* 
A  satisfied  term  of  500  years  (created  in  1766)  was 
signed  to  a  trustee  for  i/.,  to  attend  the  inheritance : 
1844,  the  administrator  of  the  trustee  brought  eject* 
nient  on  behalf  of  persons  who  claimed  the  beneficial 
interest  through  H.,  the  defendants  also  claiming  it 
Under  title  derived  through  H. :  the  owner  of  the  legal 
interest  in  the  term  had  never  been  in  possession :  no 
demand  of  possession  had  been  made  before  action 
brought: — and  it  was  held  that  the  action  was  not 
maintainable;  for,  if  a  tenancy  at  will  existed,  as  between 
tlie  trustee  and  cetteux  que  trusty  it  hod  not  been  deter- 
nuned  by  demand  of  possession,  and,  if  no  tenancy 
existed  so  as  to  render  a  demand  of  possession  neces- 
cuy,  then  the  action  might  have  been  brought  twenty 
years  before,  and  was,  consequently,  barred  by  the  2ud 
ftod  3rd  sections  of  the  statute. 


(«)  2  B.  Ss  Aid.  782.  («f)  6  Singh.  174.,  3  M.  6; 

W2J?.J^.4«.  710.  P.  411. 

(«)  3  B,  5;  C.  6l6.,  5D.S^  (g)  10  Q.  B.  1  SO.,  iG  Law 

^•5i6.  Journ,,N.S.y  Q.  B.  268.,  11 

W  I  r.  Si  J.  528.  Jurist,  692. 
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8  &  9  FicU 
c.  112. 


Further,  the  term  is  extinguished  and  gone,  by  viiic 
of  the  8  &  9  Vict  c.  112.  $.  1.,  by  reason  of  its  beingn 
longer  necessary.     [Tliis  point  was  abandoned.] 

ByleSf  Serjt,  and  Untkanh,  in  support  of  the  ml 
It  is  at  the  least  extremely  doubtM  whether  the  statul 
3  &4  fV.4.  c. 27.  applies  at  all  as  between  trustee  an 
cestui  que  trust  {a):  and,  if  it  does,  the  question  caonc 
be  raised  by  a  stranger.  It  has  long  been  settled^  that  tfa 
possession  of  the  cestui  que  trust  is  the  possesion  of  th 
trustee.  If  any  legal  relation  is  supposed  to  ezie 
between  them,  it  is  that  of  tenant  at  will:  LittU 
ton,  §§  462,  463 ;  Com.  Dig.  JEstate  (H.  1.) ;  Suffden' 
Vendors  and  Purchasers(i);  Vallance  v.  Savage,  (c)  Ii 
the  last-mentioned  case,  TindaU  C.  J.,  says :  *'  Tb 
evidence  was,  that  John  Vallance,  the  plaintifi;  was  i 
trustee,  and  that  James  Vallance  was  his  cestuigueinui 
and  had  let  the  premises  in  question  to  Sarah  PeU,  fron 
whom  he  received  the  rent.  It  was  therefore  the  nm 
pie  case  of  trustee  and  cestui  que  trust.  The  lega 
interest  is  in  the  trustee ;  actions  must  be  brought  bj 
him ;  the  cestui  que  trust  has  no  interest  in  law :  if  hi 
enters,  his  possession  is  considered  the  possession  of  th< 
trustee ;  and  any  disposition  made  by  him,  and  adopted 
by  the  trustee,  is  considered  as  the  disposition  of  the 
trustee,  the  cestui  que  trust  only  possessing  the  propertj 
in  the  right  of  the  trustee."  The  statute  3  &  4  tF.4. 
c.  27.  was  passed  to  regulate  all  estates,  in  law  as  well 
as  in  equity.  The  second  section  enacts,  that,  after  the 
day  therein  mentioned,  ^^  no  person  shall  make  an  en- 
try or  distress,  or  bring  an  action,  to  recover  any  hmd 
or  rent,  but  within  twenty  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  tc 


(a)  See  JD/iW's  Compendium 
of  Law  and  Practice  of  Ven- 
dors and  Purchasers,  191' 


(ft)  nth  edit.  p.  6 JO. 
(c)  7  Bingh.  595.,  5M.  & 
P.  516. 
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bring  auefa  action,  shall  have  first  accrued  to  some  per-        1849« 

son  through  whom  he  claims ;  or,  if  such  right  shall        

not  have  acomed  to  any  person  through  whom  he     Gabbar 
claims,  then  within  twenty  years  next  after  the  time  at        Tuok 
which  the  right  to  make  such  entry  or  distress,  or  to         ^^'^• 
bring  such  action,  shall  have  first  accrued  to  the  person 
msldng  or  brining  the  same.**    Under  the  old  statute 
of  limitations,  21  •Toe.  1.  c.  16.,  the  question  of  adverse 
poNSSsion  was  a  most  material  one :  and  there  is  no 
appreciable  distinction  between  the  words  of  the  first 
scctbn  of  that  statute,  and  those  of  the  second  section 
of  the  3  &  4  fV.4.  c.  27.     The  seventh  section  enacts, 
^'that,  when  any  person  shall  be  in  possession,  or  in  re- 
ceipt of  the  profits,  of  any  land,  or  in  receipt  of  any 
i^ent,  as  tenant  at  will,  the  right  of  the  person  entitled 
subject  thereto,  or  of  the  person  through  whom  he 
cUms,  to  make  an  entry  or  distress,  or  bring  an  action 
tereoover  such  land  or  rent,  shall  be  deemed  to  have 
fint  accrued,  either  at  the  determination  of  such  tenancy, 
(Kit  the  expiration  of  one  year  next  after  the  com« 
iKiencement  of  such  tenancy,  at  which  time  such  tenancy 
shdl  be  deemed  to  have  determined."    But,  at  the  end 
of  the  clause,  there  is  this  express  proviso,  ^^  that  no 
»K)rtgagor  or  cestui  que  trust  shall  be  deemed  to  be  a 
tenant  at  will,  within  the  meaning  of  this  clause,  to  his 
mortgagee  or  trustee."     In  Nepean  v.  Doe  d.  Knight  {a\ 
•—where  it  was  held  that  the  doctrine  of  non-adverse 
poiBewion  is  done  away  with  by  the  3  &  4  W.  4.  c..27. 
«<.2,  3.,  except  in  the  cases  provided  for  by  s,  15., — 
it  was  admitted  that  the  possession  was  adverse,  and 
the  case  exactly  within  the  3rd  section.     In  Doe  d. 
Oxrhyn  v.  Bramst<m{b),  a  feme  sole,  seised  in  fee,  mar- 
ried, and  she  and  her  husband  ceased  to  be  in  possession 


(a)  2  M,  S;  W.  89*«  worn.  Doe  d   Corby  v.  Branson, 

W  3  Ad.  Si  E.  6.S.,  S.  C.  per      4  iNT.  4-  M.  CG4. 
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1849.  or  eDJoyment  of  the  land,  and  went  to  rende  at  a  dk^ 
— —  tance  from  it :  they  both  died  at  times  which  were  not 
Garrard  ghewn  to  be  within  forty  years  from  their  censing  to 
TvoK  occupy:  the  wife's  heir-at-law  brought  ejectment  againrt 
Ten.  the  party  in  possession,  within  twenty  years  of  tlie 
husband's  death,  and  within  five  years  of  the  paas^ 
ing  of  the  statute  3  &  4  TF.  4.  c.  27.,  but  more  than 
forty  years  after  the  husband  and  wife  ceased  to  oo« 
cupy :  and  it  was  held,  that  the  heir«at-law  was  barred 
by  the  17th  section  of  the  statute,  though  it  did  not 
appear  when  or  how  the  defendant  came  into  poeses- 
sion,  and  though  proof  was  ofiered  that  the  wife  had 
levied  no  fine.  Lord  Denman^  in  delivering  the  judg- 
mcnt  of  the  court,  there  says :  *^  The  fact  being  cleaTf 
that,  within  the  terms  of  3  &  4  ^•4.  c.  27.  s.  3^ 
the  plaintifTs  mother  was  dispossessed,  or  discontinued 
the  possession  or  receipt  of  the  rents,  above  forty  yean 
before  the  action  brought,  the  action  is  clearly  barred 
by  J7.  17.  of  the  same  statute*  Some  argument  was 
raised  on  the  question  whether  the  possession  was  ad* 
verse  or  not;  but  the  terms  of  that  clause  are  nn« 
equivocal,  and  one  of  its  objects  was,  to  avoid  the 
necessity  of  inquiring  into  facts  of  so  antient  a  date.''* 
PattesoTij  J.,  observing  upon  this  statute,  in  Dae  d» 
Jones  V.  fViUiams(a\  says:  "From  the  language  of 
the  loth  section,  it  plainly  appears  that  something  or 
other  was,  after  the  act  passed,  to  be  considered  as  ad- 
verse possession,  which  was  not  so  before  the  act 
passed ;  for,  in  that  section,  it  seems  to  be  considered 
that  the  possession,  which,  up  to  the  passing  of  the 
act,  was  not  adverse  as  the  law  then  stood,  would,  by 
the  operation  of  the  act,  become  so  on  tlie  very  day 
after  the  act  passed ;  and  that  by  relation ;  otherwise 
the  provision  as  to  the  five  years,  was  not  needed  to 
protect  the  right  of  the  party  against  whom  suoh  ad« 
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verse  possesaion  might  be  set  up.     What  is  '  adverse        1849. 

possession  at  the  time  of  the  act  passing/  in  the  sense        ■ 

of  that  section,  depends  therefore  upon  the  law  as  it     Garrard 

stood  up  to  that  time.     One  is  much  at  a  loss  as  to  the        Tuck 

proper  terms  in  which  to  describe  the  relation  of  mort-         1'®"« 

ga^r  in  possession  and  mortgagee.    In  Partridge  v. 

J3frf(a)y  such  mortgagor  is  held  to  be  tenant  to  the 

mortgagee ;  sometimes  he  is  said  to  be  the  bdiliff  of  the 

mortgagee;  and,  in  a  late  case(i)y  Lord  Tenierden  said 

tfcat  his  situation  was  of  a  peculiar  character.     But  it 

is  dear  that  his  possession  is,  at  all  events,  not  adverse 

to  the  title  of  the  mortgagee ;  and  therefore  I  think 

tlutthe  15th  section  applies  to  the  present  case.    How 

fW,  under  the  3rd  section,  it  is  necessary  for  the  mort- 

Sagee  to  bring  his  action  within  twenty  years  from 

tbe  day  of  default,  I  cannot  say :  I  do  not  see  my  way 

s^talL(c)     If  the  3rd  section  was  intended  to  compre- 

hcDd  the  case  of  a  mortgagee,  it  is  very  ill  penned ; 

nxid  the  40th  section,  if  meant  to  apply  to  actions  of 

ojectment,  is  still  worse  penned."    Lord  Denman,  in 

delivering  the  judgment  of  the  court  in  Culley  v.  Doe 

<!•  TayUrson{d),  says:  "The  effect  of  this  (the  2nd) 

auction  (of  the  3  &4  W.  4.  c.  27.)  is,  to  put  an  end  to 

^11  questions  and  discussions  whether  the  possession  of 

lajids,  &c,  be  adverse  or  not ;  and,  if  one  party  has 

l^een  in  the  actual  possession  for  twenty  years,  whether 

^fflversely  or  not,  the  claimant,  whose  original  right  of 

^utry  accrued  above  twenty  years  before  bringing  the 


(a)  5^.  3;  Aid,  604.  of  the  3  &  4  W.  4.  c.  27.  *.  1., 

(ft)  Perhaps  Doe  d.  Roihy  v.  giving  twenty  years  from  the 

^fliiey,  %B.S^C.  767.,  3  M.  last  payment  of  any  part  of  the 

7^^107.  principal  or  interest,  although 

(0  The  7  T.  4.  &  I  Vtct.  the  right  of  entry  may  have 

^  28.  reguktes   the   time  at  first  accrued  more  than  twenty 

^nici  entry  may  be  made,  or  years  before. 

«tion  brought,  by  a  mortgagee  (d)  1 1  Ad,  ^  E,  1008.,  3  P. 

<)fbd  within   the  definition  <S^I>.  5S9* 

YOU  vm.  —  C.  »•  R 
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ejectment,  is  barred  by  this  seotion."     [Afat<2e,  J^ 

all  these  cases,  the  party  came  within  the  descriptioi:!    ^ 

a  person  dispossessed.]     In  Doe  d.  Jacobs  v.  FhUlif^f 

the  plaintiffs  were  trustees  for  two  infants :  the  eati^"^ 

was  gavelkind :  both  trustees  and  cetteux  que  trust  h^^ 

been  kept  out  of  possession  more  than  twenty  y 

by  the  uncles  and  aunts  of  the  latter,  (a)     [^Maukt 

If  not  barred  in  twenty  years,  they  never  would 

Coltman^  J,  The  uncles  and  aunts  were  co-parcenen 

the  case,  therefore,  came  within  the  12th  section,  (i) 

No  doubt.     The  remarks  upon  this  statute  by  Tindal^^"^ 

C.  J.,  in  James  v.  Salter  {c),  and  those  contained  in  th^*=^^ 

notes  to  Nepean  v.  Doe  d.  Knighty  in  SmitK% 

Cases  (e^),  are  much  to  the  purpose. 

Whether  or  not  a  surrender  of  a  term  ought  to 
presumed,  is  ordinarily  a  question  for  the  jury :  Doe  Vi* 
Scott  (e) ;  Jenkins  v.  Harvey  {g) ;  Best  on  Presump— « 
tions.  (A)  The  circumstance  of  the  existence  of  th^^ 
term  not  being  noticed  in  the  will  of  Thomas  Bowh 
in  1762,  and  oi  James  Roberts,  in  1793,  or  in  the  ma 
gage  to  Thomas  Bignoldy  in  1812,  or  the  conveyance 
trustees  for  sale,  in  the  same  year,  affords  no  vall 
ground  for  presuming  that  the  term  created  by 


(a)  See  8  Q.jS.  158.^  and 
1 1  Jurut,  692. 

(6)  WTiich  enacts,  <*  that, 
when  any  one  or  more  of 
several  persons  entitled  to  any 
land  or  rent,  as  co-parceners, 
joint-tenants,  or  tenants  in 
common,  shall  have  been  in 
possession  or  receipt  of  the 
entirety,  or  more  than  his  or 
their  undivided  share  or  shares 
of  such  land,  or  of  the  profits 
thereof,  or  of  such  rent,  for  his 
or  their  own  benefit,  or  for  the 
benefit  of  any  person  or  persons 
other  than  the  person  or  per- 


sons entitled  to  the  other  iha 
or  shares  of  the  same  land 
rent,  such  possession  or  reoei^ 
shall  not.be  deemed  to  ha. 
been  the  possession  or  itpA-'^ 
of  or  by  such   last-mentioiL 


person  or  persons,  or  any 
them." 

(c)  3  A';  C.  544.,  4  Se^ 
168. 

(rf)  3rd  edit.  Vol.  II.  p.  3| 
et  seq, 

(c)  1 1  East,  478. 
(g)  1  C.  M,  Si  R.  877. 
(A;  Pages  165,  I66. 


^ 


•n  refers  (i),  in  tlireo  of  them  there  were  oiit- 
ngtermB,  of  which  no  notice  was  taken.  No  doubt, 
lore  prudent  in  all  cases  to  get  in  the  term ;  but 
lOt  so  univeraally  the  practice  to  do  bo,  aa  to  war- 
m  inference  being  drawn  from  the  non-obaervanco 
it  precaution.  It  was  not  until  the  decision  in 
T.  Smit/i(c),  that  it  was  considered  that  a  pur- 
r  was  obliged  to  take  an  estate  protected  from 
r  bj  a  term. 

to  the  identity  of  the  lands,  —  the  quantities  and 
iptions  are  aa  nearly  identical  as  could,  under  the 
DUtancea,  be  reasonably  looked  for,  regard  being 

0  the  fact,  that,  under  the  two  inclosure  acts,  sixteen 
pnblic,  and  thirty-two  private  roads  had  been  set 
and  that,  under  those  acts,  lands  were  exchanged 
iHas  newly  idlotted,  and  no  distinction  between 
ueots  and  exchanges  was  made  in  the  awards  of 
anunissioners. 

wu  not  necessary  for  the  defendant  to  shew  a 
icorering  a  quantity  of  land  equal  to  that  mcn- 
<A  in  the  count.  Tlie  writ  and  count  in  dower  rc- 
ble  the  writ  and  declaration  in  assumpsit,  r.ither 

1  b  debt,  where  the  writ  used  to  be  for  a  particular 

0  IllhedJL,  p.  1134.  MaundreU,  10  rm.  246.,  The 
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1849.  sum.  In  a  writ  of  right,  the  demandant  claims  spe 
■  land:  in  dower,  the  writ  merely  claims  a  reason, 
Garrard  endowment  out  of  the  lands  which  belonged  to  the  1 
Took  band ;  and,  when  she  comes  to  count,  the  deman< 
Ten.  may  abridge  her  claim ;  or  she  may  recover  on  the  t 
although  she  may  fail  in  proof  as  to  part :  fFUl 
V.  Gwt/n  (a) ;  Littleton^  §  39 ;  Co.  Litt.  34.  b.,  ! 
l^Maule,  J.  The  question  is,  whether  it  was  not  neces 
for  the  tenant  to  plead  the  term  as  to  so  much, 
7ie  ungues  seisie  que  dower  as  to  the  residue.  D( 
does  not  very  much  resemble  either  debt  or  assnm] 
in  debt,  the  plaintiff  claims  a  certain  sum  of  money 
assumpsit,  he  claims  compensation  for  the  non- 
formance  of  a  contract  or  promise.  But,  where  1 
or  dower  out  of  land,  is  claimed,  it  has  referenc 
some  particular  and  specific  land.]  There  are  t 
cases  in  Sh/le  to  that  effect,  —  Thynn  v.  Thynt 
Fairefax  v.  Fa{refax(c),  and  Booth  v.  Larnben 
The  tenant  clearly  proved  the  substance  of  the  issu 
If  necessary,  the  verdict  on  the  second  issue 
be  entered  distributively,  for  the  tenant  as  to  ] 
and,  as  to  other  part,  for  the  demandant.  For  thi 
authorities  arc  numerous  :  Co.  LitL  227.  a. ;  Com. 
Pleader  (S.  19.);  Bac.  Abr.  Verdict  (M.),  (Q.);  i 
v.  Bates  (e) ;  IVheatley  v.  Best  {g) ;  Pheasant  v.  jF 
sant(Ji)\  Tiffin  v.  Tiffin  {i);  Hooper  v.  Shepherd 
Benington  v.  Benington  (JL) ;  Spilsbury  y.  Mi 
thwaite  (m)  ;  Timothy  v.  Simpson  (w)  ;  JRodgei 
Maw,  (^o) 

Cur,  adv.  vu 

(a)  2  Wm9.Saund,^Va,  and  (A)  1  Ch.  C.  181. 
the  notes.  ( t)  2  Freeman,  66. 

(b)  Style's  Ilep.gO.  (h)  2  Stra.  lOSp. 

(c)  lb.  238.  (/)  Cro.  Eliz.  157. 

(d)  lb.  27f).  (m)  1  Taunt.  146. 
(c)  1  Lutw.  71Q.                            {n)  1  C.  M.  S^  R.  757. 
(g)  Cro.  Eliz.  56  *.,  Noy,  65 .          (o)  15  M.  S^  W.  44*. 
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Wilde,  C.  J.,  now  delivered  the  judgment  of  the  1849. 

court,  after  stating  the  pleadings.  _—. 

On  the  trial  of  the  eause,  a  verdict  was  found  for  Gahraud 

-the  demandant,  with  leave  to  the  tenant  to  have  the  Tu™k 

-irerdict  entered  for  him  on  the   second  issue,   if  tho  Ten, 
ooort  should  be  of  opinion  that  he  had  made  out  his 
plea.    A  rale  nbi  was  accordingly  granted,  for  entering 
tJic  verdict  for  the  tenant  on  the  second  issue. 

It  was  insisted,  on  the  argument,  that,  inasmuch  as  Number  of 

the  number  of  acres  specified  in  the  count  amounted  to  *^''^*  ^"  ^"* 

count  not 
500,  the  tenant  was  bound  to  shew  a  term  of  years  material. 

covering  500  acres  of  land,  in  order  to  make  out  his 
plea.  But  we  do  not  assent  to  this  position.  The  writ 
of  dower  is  brought  for  the  third  part  of  specific 
lands  in  the  tenure  of  the  tenant;  and,  though  tho 
wdt,  in  conformity  with  the  established  forms  of  writs, 
demands  a  certain  number  of  acres,  yet  we  do  not  con-* 
aider  the  exact  number  of  acres  to  be  material. 

The  effect  of  the  pleadings  in  the  case,  we  conceive  Defendant 
to  be  this :  —  The  tenant  not  having  pleaded  ne  ungues  ^^"<1  jo  ^^^ 
^eisie  que  dower ,  has   thereby  admitted  that  the   de-  i^nds  of  the 
mandant's   husband   was    seised   of  all   the   lands    in  husband  in 
I'cspect  of  which   dower  is  demanded ;    and  the  de-      ^  ^*^**  ,^* 
mandant  has  the  right  to  apply  her  demand  to  any  the  count,  are 
lands  in  the  tenure  of  the  tenant,  which  the  demand,  covered  hy  the 
as  framed,  is  capable  of  covering,  —  that  is,  under  the 
Circumstances  of  this  case,  to   all   the   lands   of  the 
tenant  in  the  parishes  of  Surlinghaniy  Rockland,  and 
J^ramerUm:     consequetitly    the   tenant,    who    by    his 
plea  has  undertaken  to  shew  that  the  lands  demanded 
ar€  covered  by  the  term  of  one  thousand  years,  has,  in 
eiTect,  bound  himself  to  shew  that  all  his  lands  in  those 
I^arishes  are  covered  by  the  term. 

The  term  relied  upon  by  the  tenant  was  originally  Facts, 
granted,  in  1739,  by  Sarah  Thurston  (then  being  seised 
^  fee  of  thirty-two  pieces  of  land,  containing  by  esti- 

R  3 
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1849.        mation  thirty-seven  acres,  and  one  other  piece  of  land 

of  uncertain  quantity),  to  Thomas  Seaman,  for  securing 

GxRitARD     ^  gy^  Qf  money,  —  by  the  description  of  all   those 
Tuck         thirty-three  pieces,  &c.  (particularly  describing  them), 
Ten.         and  all  other  the  messuages,  &c.,  lands  and  heredita- 
ments, of  her  the  said  Sarah  Thurston,  situate,  lying, 
and  being  in  Surlingham  St,  Mary,   Surlingham   St. 
Saviour,  Rockland,  and  Bramerton.     In  1746,  Seaman 
assigned  the  mortgage  to  one  Anthony  Aufrere,     In 
1750,  Sarah  Thurston  conveyed  the  mortgaged  premises, 
in  fee-simple,  to  one    Thomas  Bowles,  by  ivhom  the 
mortgage  was  paid  off;  and  thereupon  Aufrere  assigned 
the   term  to  John   Kerridge,   in   trust  to   attend  the 
inheritance.      Thomas  Bowles,  by  will,  dated  the  27th 
of  December,  1762,  devised  all  his  messuages,  lands, 
tenements,  and  hereditaments,  in  Surlingham,  or  in  any 
other  town  next  or  near  adjoining,  which  he  had  pur- 
chased of  Sarah  Thurston,  widow,  and  all   other  hia 
messuages,  lands,  tenements,  and  hereditaments  what- 
soever, situate,  lying,  and  being  in  Surlingham  afore- 
said, to  James  Roberts  and  his  heirs.     James  Roberts^ 
by  his  will,  dated  the  17th  of  October,  1793,  devised  all 
his  messuages,  lands,  tenements,  and  hereditaments  in 
Surlingham,  Rockland,  Bramerton,   Kimpnall,  Fritter, 
and  Topcroft,  in  the  county  of  Norfolk,  and  all  other 
his  real  estates  whatsoever,  to  James  Roberts  Garrard 
(the  husband  of  the  demandant),  and  his  heirs  for  ever, 
subject  to  an  executory  devise  over  on  a  contingency 
which    never    occurred.       In   January,  1812,    James 
Roberts  Garrard  demised  all  his  freehold  or  charter-hold 
messuages,   lands,   tenements,    and    hereditaments    in 
Surlingham,  Rockland,  and  Bramerton,  and  in  Fritter, 
Topcroft,  and  Kimpnall,    to    Thomas   Bignold,   for  ^ 
term  of  years,  to  secure  a  sum  of  money.     In  October, 
1812,  James  Roberts  Garrard  conveyed  to  Farr  and 
Fiske  all  his  freehold  or  charter-hold  messuages,  lands, 
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tenements,  and  hereditaments  in  Surlinffham,  Rockland,        1849. 
and  Bramerton,  and  any  other  town  thereto  next  or        —— 
near  adjoining,  in  trust  to  sell,  and  pay  debts.     In  -May,      Garhard 
J813,  Farr  and  Fiske,  and  James  Roberts  Garrard  and         Tuck 
TTumoM  Biffnoldy  conveyed  to  Thomas  Tuck  (the  ten-         Ten. 
ant)  so  much  as  was  freehold  or  charter-hold  of  and 
in  all  that  messuage  or  dwelling-house  in  Surlinffham, 
and  yarioos  pieces  of  land  particularly  described,  in 
SurUnghamy  Bramerton,  and  Rockland,  amounting  in 
the  whole  to  near  forty-eight  acres :  and,  at  the  same 
time,  one  Edward  Bickersteth  (to  whom  a  special  ad- 
ministration had  been  granted  of  the  goods  of  John 
Kerridge,  so  far  only  as  concerned  the  rights  and  title 
of  John  Kerridge  of  and  in  the  hereditaments  comprised 
in  the  said  term  for  one  thousand  years)  assigned  over 
the  messuages,  lands,   &c.,   vested  in  Bickersteth,  as 
administrator,  for  the  residue  of  the  term  of  one  thou- 
sand years,  to  William  Farrer,  in  trust  for  Tliomas 
Tuck,  and  to  attend  the  inheritance. 

On  the  part  of  the  demandant,  it  was  contended,  that.  Effect  of  the 
a«  a  portion  of  the  land  conveyed  by  the  demandant's  incloaure  actg. 
huaband  to  Tuck,  was  land  allotted  under  certain  acts 
which  had  been  passed  for  inclosing  lands  in  the  parishes 
of  Claxton  and  Rockland,  and  in  the  parishes  of  Strum- 
shaw  and  SurKngham,  that  land  was  not  subject  to 
the  term  to  which  the  lands  in  lieu  of  which  it  was 
allotted  had  been  subject. 

But  we  think  there  is  no  ground  for  doubt  on  this 

point,  it  being  expressly  provided  by  each  of  those  acts 

that  every  proprietor  shall  stand  and  be  seised  of  the 

lands  to  be  allotted  to  him,  to  such  and  tlie  same  uses, 

(or  such  and  the  same  estates,  and  no  other,  ns  the  lands 

in  respect  whereof  such  allotments  shall  be  made  would 

have  been  subject  to  in  case  the  act  had  not  been  made. 

It  was  further  objected,  that  the  laods  conveyed  to   Exact  quaii- 
'hck  did  not  correspond  in  quantity  exactly  with  the   tities  and 

11  4 
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antient  estimated  quantities ;  nor  could  .the  land  ii 
respect  of  ^hich  the  allotments  \^*ere  supposed  to  hmn 
been  made,  be  precisely  identified.  It  cannot  be  ex* 
pected  but  that  such  should  be  the  case,  there  haying  beei 
two  inclosure  acts  passed  afiecting  the  lands,  undei 
which  many  new  roads  had  been  set  out,  and  allotmenti 
made.  Neither  the  exact  quantities,  nor  the  antieni 
descriptions,  under  such  circumstances,  are  likely  tc 
correspond  entirely.  But  it  was  proved,  with  reason* 
able  certainty,  in  this  case,  that  the  whole  of  the  lane 
comprised  in  the  term  created  by  Sarah  Thurston,  cami 
to  James  Roberts  Garrard :  and,  in  the  absence  of  an} 
ground  for  inferring  that  he  had  any  other  lands  ii! 
Surlinffham,  Bockland,  and  Bramertan,  besides  thoM 
which  he  derived  from  Mrs.  Thurston,  there  was,  w< 
think,  reasonable  ground  on  which  a  jury  might  aoc 
ought  to  infer  the  identity  of  the  lands  in  the  tenure  oi 
the  tenant,  with  those  comprised  in  the  lease  for  one 
thousand  years. 

But  it  was  further  contended,  on  behalf  of  the  de- 
mandant, that,  as  the  existence  of  the  term  was  nevei 
referred  to  in  any  of  the  deeds,  from  the  time  when  it 
was  assigned  to  Kerridge  to  attend  the  inheritance,  in 
1750,  down  to  the  year  1813,  when  the  conveyance  was 
made  to  Tuck,  it  ought  to  be  presumed  tliat  it  had  been 
surrendered. 

It  is  undoubtedly  true,  that  surrenders  of  outstanding 
unsatisfied  terms  have  been  in  several  cases  presumed, 
to  prevent  what  was  deemed  to  be  a  failure  of  justice,  — 
as  was  done  in  Doe  d.  Burdett  v.  WriglUe  (a),  and  Dot 
d.  Putland  v.  Hilder.  {b)  But  the  doctrine  laid  down 
in  those  cases, — as  was  said  by  Lord  Tcnterden,  in  Doe 
d.  BlackneU  v.  Plowman  ( c), — has  been  much  ques- 


(a)  2B.6^AU.1\0. 
(6)  2  B.  jy  Aid.  78*.\ 


(c)  2B.S^Ad.  577. 
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tioned:  and  ilie  cnrrent  of  the  later  authorities  shew?^        1849. 

that,  where  a  term  has  been  assigned  to  attend  the  in-       

icritanoe,  a  surrender  ought  not  to  be  presumed,  unless     Garrard 

there  has  been  a  dealing  with  the  estate  in  a  ;iYa7  lo         Tvck 

which  reasonable  men  and  men  of  business  would  not         'fen. 

have  dealt  with  it,  unless  the  term  had  been  put  an  end 

to.    Now,  what  are  the  acts  done  since  the  assignment  of 

this  term  ?    The  first  of  these  acts  is  the  will  o(  Bowles. 

There  was  no  reason  why,  in  making  his  will,  he  should 

refer  to  the  term  which  was  held  in  trust  for  him,  and 

would  be  equally  held  in  trust  for  his  devisee.     The 

same  obseiration  applies  to  the  next  act, — the  will  of 

James  Rcberts. 

The  next  occasion  was,  in  1812,  when  the  property 
was  mortgaged  to  Biffnold,  without  any  assignment  to 
a  trustee  for  Bignold.     But  it  is  to  be  observed  that 
Bignold  had  full  notice  of  the  mortgage  term ;  for,  the 
mortgagor's  title  could  not  be  made  out  without  pro- 
ducing the  conveyance  to  Bowles,  on  the  face  of  which 
the  mortgage  to  Aufrere  appears  as  an  incumbrance. 
The  mortgagee  would,  of  course,  call  for  the  assignment 
to  Ktrridge,  and  would  be  entitled  to  the  custody  of  it 
for  his  security.     The  mortgage-deed  conveys  to  the 
mortgagee  the  lands  of  the  mortgagor  wherein  he,  or 
ony  person  in  trust  for  hiniy  hath  any  manner  of  estate; 
and  there  is  a  covenant  for  further  assurance  by  all 
persons  lawfully  or  equitably  claiming  any  estate  or 
interest  therein.     The  security,   under  these  circum- 
stances, might  well  be  deemed  sufficient,  without  calling 
on  the.  mortgagor  to  incur  the  unnecessary  expense  of 
aearching  after,  and  finding,  the  representative  of  Ker^ 
ridge;  and  therefore  we  do  not  think  that  the  absence 
of  an  assicniment  leads  to  the  inference  that  a  surrender 
Vad  taken  place. 

The  next  act  done,  was,  in  October,  1812,  when  the 
estate  was  conveyed  to  trustees  for  sale.     But  we  sec 
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1849.       no  reason  why  an  assignment  of  the  term  should  b 

—       made  to  protect  their  estate,  which  they  held  for  a  ten 

Garrard     porary  purpose  only ;  and  we  find,  that,  as  soon  as  tki 

Tuck         purpose  could  be  carried  into  effect,  a  limited  adminii 

Ten.         tration  was  obtained,  and  the  term  was  assigned  to  tli 

purchaser.     We  think,  therefore,  that,  under  the  on 

cumstances  of  this  case,  there  is  no  ground  for  pn 

suming  a  surrender. 

AVhether  out-       It  was  further  objected,  that  the  term  was  extin 

S^  ufsS"  guislied,  by  force   of  the  statute  3  &  4  W.  4.  c.  21 

by  force  of  the  The  construction  contended  for  leads  to  consequence 

3  &  4  JT.  4.      go  extensive  and  so  alarming,  that  it  ought  not  to  b 

adopted,  unless  it  is  plain  that  such  was  the  intentioi 
of  the  act.  The  consequence  would  be,  in  the  majority 
of  cases,  to  extinguish  attendant  terms,  and  shake  tb 
security  of  titles  to  an  extent  which  it  is  impossible  U 
estimate,  and  which  it  is  difficult  to  suppose  the  framen 
of  the  act  could  have  intended.  The  general  object  o 
the  act  seems  to  have  been,  to  settle  the  right  of  person 
adversely  litigating  with  each  other ;  not  to  deal  witi: 
cases  like  that  of  trustee  and  cestui  que  trust,  where 
though  there  are  two  parties,  there  is  but  one  single 
interest, — that  of  the  person  beneficially  entitled* 

It  will  be  convenient,  before  adverting  further  to  tbi 
statute,  to  consider  in  what  relation  the  parties  stood  as 
the  time  the  act  passed.  The  mortgage  term  beinf 
satisfied  out  of  the  purchase-money  of  the  inheritance^ 
and  the  term  assigned  over  expressly  to  attend  the  in- 
heritance, the  assignee  thereby  became  trustee,  and  the 
purchaser  cestui  que  trusty  during  the  term ;  and,  the 
cesttii  que  trust  entering  into  possession  of  the  land,  he 
was,  at  law,  the  tenant  at  will  to  the  trustee  2  Freeman 
v.  Barnes,  {a) 

(a)  1  Vcntr.  80.,  1  Sid^rf.  349.  458. 
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Such  being  the  relation  of  the  parties,  what  is  the        1849. 
operation  of  die  act  ?  -— 

By  section  2.  it  is  enacted  that  no  person  shall  make      Gabrabd 
an  entry,  or  bring  an  action,  to  recover  any  land,  but         Tuck 
within  twenty  years  next  after  the  time  at  which  the         Ten. 
right  to  make  such  entry,  or  bring  such  action,  first 
accraed. 

2fow,  pausing  at  this  section,  —  at  what  time,   as  At  ^trhat  time 
between  lessor  and  lessee,  is  it  to  be  understood  that     ^  "  unVr 
the  right  of  entry  accrues?     The  right  of  entry  of  a  s&4fr.4.c. 
landlord  on  his  tenant,  must  accrue  on  the  expiration  of  ^7.  accrues. 
the  tenant's  term,  if  he  has  a  term :  if  he  is  a  tenant  at 
will,  the  right  of  entry,  within  the  terms  of  this  section 
of  the  act,  would  naturally  be  understood  to  accrue  on 
the  determination  of  the  tenancy  at  will.     It  may  be 
said,  indeed,  that,  as,  in  case  of  a  tenancy  at  will,  the 
lessor  may  at  any  time  determine  his  will  by  entering, 
a  right  of  entry  exists  at  all  times,  from  the  first  com- 
mencement of  the  estate  at  will,  and  is  not  dependent 
on  a  preyious  determination  of  the  estate  at  will.     But 
we  think  that  the  term  "  right  of  entry,"  in  the  2nd 
section,  ought  not  to  be  so  construed.    The  right  which 
a  lessor  has  in  such  a  case,  is,  a  right  to  determine  the 
tenancy  at  will ;  and  it  is  only  upon  the  determination 
of  the  tenancy  at  will,  that  there  is  such  a  vested  right 
of  entry  as  is  in  contemplation  in  the  2nd  section  of  the 
act    This  view  appears  to  be  confirmed  by  the  pro- 
vision in  the  7th  section,  respecting  tenancies  at  will, — 
which  provides,  in  cases  of  ordinary  tenancies  at  will, 
that  the  right  to  make  an  entry  shall  be  decreed  to  have 
fiwt  accrued,  either  at  the  determination  of  the  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  com- 
mencement of  such  tenancy.    The  object  of  that  section 
obviously  is,  to  fix  a   definite  period  after  the  com- 
mencement of  a   tenancy  at  will,   beyond  which  the 
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tenancy  sball  not  be  presumed  to  have  had  a  contii 
ance,  —  a  provision  which  would  have  been  wholly  i 
necessary,  if  a  right  of  entry,  within  the  meaning  of  1 
2nd  section,  had  at  all  times  existed^  from  the  very  oo 
mencement  of  the  estate  at  wilL 

But,  passing  from  the  2nd  to  the  3rd  section  of  i 
act,  it  is  contended  that  the  present  case  falls  wit] 
that  clause  of  the  3rd  section  which  provides,  that,  wh< 
the  person  claiming  such  land,  shall  claim  in  respect 
an  estate  or  interest  in  possession,  granted,  by  any 
strument,  to  him,  or  some  person  through  whom 
claims,  by  a  person  being,  in  respect  of  the  same  est 
or  interest,  in  the  possession  or  receipt  of  the  profits 
the  land,  and  no  person  entitled  under  such  instrum 
shall  have  been  in  such  possession  or  receipt ;  then  si 
right  shall  be  deemed  to  have  first  accrued  at  the  tL 
at  which  the  person  claiming  as  aforesaid,  or  the  pen 
through  whom  he  claims,  became  entitled  to  such  p 
session  or  receipt  by  virtue  of  such  instrument.  I 
we  do  not  think  that  the  case  of  a  cestui  que  tr\ 
holding  possession  of  land  under  the  trustee,  falls  witi 
this  clause,  which  is  meant  to  apply  to  cases  where  1 
person  holding  the  land  does  not  hold  it  under,  or 
privity  with,  the  person  in  whom  the  right  of  entry 
supposed  to  be.  The  cestui  que  trust  in  such  a  ci 
holds  possession  under  the  trustee,  and  under  the  pi 
tection  of  the  instrument  by  which  the  estate  is  oc 
veyed  to  the  trustee.  It  cannot,  therefore,  be  said  that 
is  a  case  in  which  ^^  no  person  entitled  under  the  instx 
ment"  has  been  in  possession;  for,  the  cestui  que  tn 
has  virtually  been  in  possession  under  the  instrument. 

If  we  proceed  to  the  consideration  of  the  provisl 
contained  in  the  7th  section,  respecting  trustees, — tli 
provision  appears  to  us  to  reflect  light  on  the  nature 
their  estate,  and  on  the  provisions  of  the  2nd  and  3 
sections,  as  far  as  their  estate  is  concerned. 
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The  object  of  that  section  appears  to  be  (as  above        1849. 
stated),  to  fix  a  definite  period,  at  the  end  of  which  the       — — 
right  of  entry  of  the  lessor,  as  against  his  tenant  at  will,        t)!"^*" 
shall  be  deemed  to  have  accraed ;  and  it  provides  that         Tuck 
DO  cestui  que  trttsty  shall  be  deemed  to  be  a  tenant  at  will         '^^'*' 
leiiAin  t/u  meaning  of  that  clause,  — which  is  equivalent 
to  saying  that  the  right  of  entry  of  a  trustee  against  his 
cestui  que  trusty  shall  not  be  deemed  to  have  first  accrued 
at  the  expiration  of  one  year  next  after  the  commence- 
ment of  the  tenancy ;  and  the  exception  seems  to  be 
introduced  in  order  to  prevent  the  necessity  of  any 
active  steps  being  taken  by  a  trustee  to  preserve  his 
estate  from  being  destroyed,  as  in  the  case  of  an  ordi- 
nary tenancy  at  will,  by  mere  lapse  of  time.  The  inten- 
tion appears  to  be,  to  put  the  estate  of  a  trustee  in  a 
better  state  in  this  respect  than  that  in  which  the  cstite 
of  an  ordinary  lessor  is,  as  against  his  tenant  at  will ; 
whereas,  his  situation  would  be  worse  than  that  of  an 
ordinary  lessor,  on  the  construction  contended  for  on 
the  part  of  the  demandant  in  this  case  ;  for,  the  time  of 
limitation,  on  the  construction  contended  for,   would 
run  against  the  trustee  from  the  first  commencement  of 
his  estate ;  whereas,  as  against  an  ordinary  lessor,  the 
time  would  only  run  from  the  actual  determination  of 
the  tenancy,  or  from  the  end  of  the  first  year  of  the 
tenancy. 

On  the  part  of  the  demandant,  the  case  of  Doe  d. 
Jticobs  V.  Phillips  {a)  was  relied  on,  as  being  at  variance 
with  the  view  we  take  of  the  statute.  The  facts  of  that 
case  are  not  given  in  detail ;  so  that  it  does  not  appear 
whether  the  cetteux  que  trust  in  that  case  had  been  in 
possession  of  the  lands  within  twenty  years,  or,  indeed, 
tKat  they  had  ever  been  in  possession.  In  the  absence 
oF  more  information  than  we  possess  regarding  that  case, 

(a)  ]0  Q.B.  130.,  16  Law  Journ.,  N,  S,,  Q.  B  2C8.,  11 
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1849.        we  do  not  look  upon  it  as  binding  us :  and^  on  tl 
'  consideration  we  can  give  to  the  subject,  we  thii 

ARRARD     ^jjg  ^^j,j^  jj^  ^1^^  present  case  has  not  been  exting 

Tu€K        by  force  of  the  statute  in  question. 
1  en.  The  result  is,  that,  on  the  second  issue,  the  ' 

must  be  entered  for  the  tenant. 

Rule  accordiB 


Nov.  9. 
The  court  Judgment  having  on  the  23rd  of  October,  184£ 

below  refused  entered  for  the  tenant  (a)  on  the  second  issue,  1 

!l% ^ pILL*  mandant  brought  a  Avrit  of  error,  on  the  groun 
writ  01  error  o  ^  o 

issuing  out  of  the  matters  contained  in  the  second  plea  did  m 

the  petty-bag  close  a  sufficient  answer  in  law  to  her  claim,  an 
oflBce  pur-  i        .     j.  i        - 

suant  to  the     ^^  *"®  ground,  amongst  others,  that  it  did  not 

12&  13  Vict,  whether  the  term  therein  mentioned,  had  been  c 
^  ound  that  Previously  to,  or  after,  the  marriage  of  the  demi 
it  had  been       with  James  Roberts  Garrard;  and  that  therefor 

issued  against  ^j^^  demandant,  was  entitled  to  ludorment  non  ol 
good  faith,  ,.  ,  .  "^      ® 

and  in  con-      veredicto  on  that  plea. 

travention  of 

an  agreement  ^  ,       g    .^    ,    j^,^  ^^^^^  ^,^  UnthankX  now  1 

entered  into  j     ^        j\                                                /^ 

between  the  for  a  rule  calling  upon  the  demandant  to  shew  caus 

parti^,  —  ^\^Q  y^rj.\^  q(  error  should  not  be  set  aside,  on  the  g 

the  court  in  ^^^^  ^^  ^^^^  issued  against  good  faith,  —  upon  ai 
which  the  davit  stating  in  substance,  that  the  proceedings  i 
writ  was  le-  ^ausc  originated  in  the  court  of  Chancery,  where 
had  power  to  had  been  filed  by  the  demandant,  Mrs.  Garrard,  a| 
deal  with  it.  the  tenant,  C.  E.  Tuck,  to  recover  her  dower  i 
post  p.  258.1  ^**^^^^  mentioned  in  the  count ;  that  the  defences  « 

by  the  now  tenant  (the  defendant  in  equity)  were  ti 
first,  that  the  deman<]ant's  husband  did  not  appear 
dead,  —  secondly,  that  the  lands  were  protected  a| 
the  claim  of  dower  by  a  term  of  one  thousand 

(a)  The  proper  judgment  on      demandant,  quod  rccupert 
Uiis  verdict  would  be,  for  the      a  cesset  ezecutio. 


IS  VICTORIA.  256 

created  by  one  Sarali  Tfiurston  by  deed  dated  the  6th        1849. 
of  June,  1739;   that  the  present  action  was   brought        — — 
punaant  to  an  order  of  Vice-ChanceUor  Knight  Bruce     Gabhabd 
made  in  that  cause,  in  1846 ;  that,  on  the  4th  of  March,        Tuck 
1847,  the  tenant  pleaded, — first,  a  denial  of  the  death         Ten. 
of  the  husband,  —  secondly,  the  statute  of  limitations, 
—  thirdly,  that  Sarah  Thurston^  in  1739,  being  seised 
in  fee,  created  a  term  of  one  thousand  years,  and  tracing 
the  term  down  to  the  time  of  pleading ;  that  part  of 
the  lands  in  respect   of  which    dower  was   claimed, 
were  not  originally  in  the  seisin  of  Sarah  Thurston, 
or  included  in  the  term,  but  were  allotments  in  respect 
of  lands  that  were  included  in  the  term,  —  it  being 
assumed,  on  all  hands,  that,  if  the  term  protected  the 
lands  of  which  Sarah  Thurston  was  originally  seised, 
it  also  protected  the  allotted  lands ;  that  the  pica  of  the 
statute  of  limitations  was  afterwards  withdrawn,  pur- 
suant to  a  judge's  order  made  by  consent ;  that,  diffi- 
culties arising  in  framing  the  pleadings,  and  particularly 
with  reference  to  the  inclosure  acts,  it  was  ultimateh/ 
o^eed  betioeen  the  respective  attorneys,  assisted  by  counsel, 
tfuu  tlie  pleas  and  replication  should  be  in  the  short  form 
«n   which  they  now  appear  upon  the  record,  —  upon  an 
Understanding  that  the  real  question  to  be  tried  on  the 
second  plea,  was,  whether  or  not  the  term  created  in 
1739  had  ceased ;  that  the  only  ground  of  error  relied 
on,  was,  an  objection  to  the  form  of  the  second  plea  so 
Agreed   to  as  aforesaid.     \_Wilde,  C.J.    We  have  no 
power  to  do  what  you  ask.]     The  writ  issues  out  of 
'the   petty-bag    office,    under    the   provisions    of  the 
1 2  &  13  Vict,  c.  109. ;  it  is  directed  to  this  court  {a),  and 
*a    returnable  in  the  Exchequer  Chamber.     It  is  sub- 
*^itted  that  the  court  to  which  the  writ  is  directed,  is 
tlic  proper  court  to  deal  with  it.    [^IFilde,  C.  J.    I  very 
^mch  doubt  that.     I  had  occasion  to  consider  the  sub- 

(a)  It  is  directed  to  the  chief      custody  of  the  record,  to  be  re« 
justice,  as  the  party  haying  the      moved  or  to  be  trnnscrited. 
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ject  in  the  case  of  Davies,  dem.,  Lowndes,  te 
seems  clear  that  the  court  of  error  has  no  ju 
and,  in  Cane  v.  Masey  (i),  the  court  of  Que 
quashed  a  writ  of  error  on  this  ground.  \Jf 
In  Tolson  v.  Kaye  (c),  the  court  of  error  qi 
writ]  There,  the  court  would  give  no  judj 
record  being  imperfect,  (rf)  In  Snook  v.  Mat 
a  feigned  issue  directed  by  the  court  of  King'i 
tiy  the  existence  of  certain  customs,  the  plaii 
verdict,  subject  to  the  opinion  of  the  court  o 
case,  the  question  being,  whether  the  customs 
in  the  declaration,  had  been  sufficiently  pro 
trial.  The  court  having  given  judgment  for 
tiff,  error  was  brought  in  the  Exchequer  CI 
the  ground  that  the  customs,  as  stated  in  tl 
tion,  were  not  legal  customs.  The  court  of '. 
Chamber  quashed  the  writ,  on  the  ground 
did  not  lie  on  a  feigned  issue.  But  the  court  ( 
Bench  afterwards  expressed  a  doubt  whether 
of  error  had  power  so  to  do.    [Wilde,  C.  J.   ] 


(a)  n  M.S^G.  762.,  8  Scott, 
N.  R.  557. 

(h)  S  B.  &'  C.  135..  5  D.  Si 
B.  624.  And  see  The  Apothe- 
caries  Company  v.  Harrison, 
\ZAd.  Si  E.  (542.,  4P.5r/). 
292.,  in  which  it  was  held,  that, 
where  parties,  on  the  trial  of 
an  action  for  several  penalties, 
agree  that  a  verdict  shall  he 
given  for  one  only, — the  de- 
fendant undertaking  not  to  re- 
peat the  act  complained  of,  and 
the  plaintiff,  that,  unless  he 
does  60,  execution  shall  not 
issue, —  it  is  an  implied  term 
(nothing  to  the  contrary  heing 
expressed)  that  the  defendant 
shall  not  hring  error :  and,  if 
he  do  so,  the  court  (below)  will 
quash  the  writ  as  issued  against 
good  faUh. 


(c)  6  M.  Sc  G. 
7  Scott,  N.  R.  22 
Roberts  v.  7^/cAw, 
219.>  Dawkes  v.  . 
218.,  Shedlockv.  1 
265.,  Porter  v.  Si 
406*. ,  Conye  v.  lAiti 
writs  of  error  wer 
quashed  by  the  cov 
they  were  retumal 
provide  emanaverai 

(d)  The  court  of 
Chamber  quashed 
error  because  they 
the  record  to  be  iin{ 
the  final  judgment 
been  entered  up, 
they  held  to  be  for 
erroneous,  was  allot 
Ant^,  Vol,  III.  p.  7 

(c)  5  Ad.  Si  E. 
Si  M.  783. 
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Simmtrnds  (a),   Tindaly  C.  J.>  delivering  the  judgment        1849. 
of  the  court  of  error,  quashing  the  writ  of  error,  says :        — — - 
'*  The  principle  appears  to  be,  that  the  court  is  to  quash        t^!^f** 
e  writ,  as  useless,  when  they  find  that  the  record  sent        Tuok 
18  not  one  which,  by  the  commission  contained  in  the         Ten. 
it  of  error,  they  have  the  power  to  examine :  and  this 
plies  as  much  to  the  case  where  the  record  sent  up  is 
cit  a  judgment  which  has  been  entered  at  all,  —  and 
ch  is  the  present  case,  —  as  it  does  where  the  record 
one  which  yaries  in  the  name  of  the  parties,  or  in 
otJier  particulars.     This  principle  was  acted  upon  in 
\>Uon  T.  Kaye^  in  which  the  writ  of  error  was  quashed, 
liere  there  was  no  final  judgment  upon  the  whole 
K^cord  returned,  and  so  nothing  for  the  writ  to  operate 
upon :  and  in  Snook  t.  Mattock  there   was  a  similar 
judgment,  where  it  appeared  that  the  judgment  was  one 
on  which  no  writ  of  error  would  lie.     It  is  true,  that 
the  court  of  King's  Bench  has  expressed  a  doubt  as  to 
the  propriety  of  the  decision  in  that  case ;  but  that  was 
probably  on  the  ground  that  on  the  face  of  the  record 
it  did  not  appear  that  the  issue  was  feigned."] 

If  the  court  is  of  opinion  that  the  application  should 
be  made  to  the  court  of  error,  the  defendant  will  adopt 
that  course. 

Per  curiam.     We  think,  that,  when,  in  obedience  to 

the  writ,  a  transcript  of  the  record  has  been  sent  to  the 

court  of  error,  our  jurisdiction  is  at  an  end,  and  that  the 

application  to  quash  the  writ  of  error  should  not  be 

made  here. 

Rule  on  this  point  refused,  (h) 


(a)  H  Law  Joum,,  iV.  S.,  to  amend   a  miBtake   in    the 

Q-  i^.  248.  256.,  7  Q'  B.  289*  record ;  which  rule  was  af ter- 

0)  A  rule  nisi  was  granted  wards  made  absolute. 

'^OL.  Tin.  —  C.  B.  8 
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Oabbard 

Tv«K 
Ten. 


Unthank  now  made  a  sianlar  application  to  th' 
of  error^  upon  affidavits  stating  substantially  tfa 
facts  as  those  before  detailed. 


Nw.  13. 


Chamber 
•declined  to 
set  aside  a 
writ  of  error 


The  court  granted  a  rule  nisi,  but  not  with< 
pressing  a  doubt  whether  the  court  of  error  ^ 

The  court  of    P«>per  court  for  the  purpose. 
Exchequer  « 

The  case  was  argued  on  the  3(Hh  of  November 
by   O'MaUey  and   Willes  for  the  demandant,  i 

Unthank  for  the  tenant.     The  courts  without  < 
iBsuing  out  of    .  .  .  ,,  -1.       i»  xi.  i* 

the  petty-baff  ^"^8  ^"7  opmion  upon  the  merits  of  the  moti 

>office  pur-  i      sired   that  the  matter  might  be  re-argued   npi 
Sis  fL    ^^^*^^^  ^^  jurisdiction :  and  on  the  2nd  of  F^ 
-c.  109.,  on  the  1850,  they  called  upon — 
ground  that 
It  had  been 
issued  against 
good  faitb^ 
and  in  con- 
travention of 


Unthank  to  support  his  rule,  (a)     Formerly,  \ 

ginal  writs  issued  out  of  the  court  of  Chancery : 

80. ;  Com.  Dig.  Chancery^  (C.  1.)    The  jurisdid 

an  agreement    this  purpose  was  abolished  by  the  statute  5  &  6 
-entered  into 
between  the 
parties,  — 
holding  that 
the  power  so 
to  deal  with 
the  writ  was 
in  the  court 
below,  or  in 
a  judge  at 
chambers 
under  s.  37. ; 
the  court  of 
error  not 
being  a  "  su- 
perior court 
of  common 
law,"  within 


c.  82.  88.  10.  12.,  by  which  the  duties  of  the  ci 
were  transferred  to  the  petty-bag  office,  (i)  The  \ 
of  the  petty-bag  office  is  further  regulated 
12  &  13  Vict.  c.  109.,  the  39th  section  of  which 
"  that,  in  every  action,  suit,  and  proceeding  noi? 
ing,  or  which  at  any  time  hereafter  shall  be  com: 
or  pending  in  the  court  of  Chancery  on  the  oomn 
side  thereof,  it  shall  be  lawful  for  the  superior  et 
common  law,  and  the  judffes  thereof  respectively,  ai 

(a)  Before   Parke,  B.,  Pattesan,  J.,  Coleridge,  J.,  I 
Wi^man,  J.,  and  Pkitt,  B. 

(6)    Which   is,   however,   part   and   parcel   of  the 
Chancery. 


that  statute. 

The  Exchequer  Chamber,  irrespectively  of  the  statute  12  &  13  Fid, 
has  no  jurisdiction  to  quash  a  writ  of  error,  —  except  for  a  defect  appan 
face  of  it,  or  on  the  ground  that  the  record  is  inconsistent  with  it 


Ten. 
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we  krebj  respectively  required,  to  hear  and  determine         1849, 
an  sach  matters  or  applications  arising  in,  or  incident  to,        ""^"" 
aiij  sach  action,  suit,  or  proceeding  as  aforesaid,  as  before         Benu, 
the  pasring  of  this  act  might  have  been  heard  and  de^         ^^^*^ 
teimined  bj  the  Lord  Chancellor  and  the  Master  of 
the  Rolls,  or  either  of  them,  and  also  to  transact,  do, 
and  perform  all  such  business,  matters,  and  things,  in, 
sibont,  touching,  or  concerning  any  action,  suit,  or  pro- 
ceeding on  the  common-law  side  of  the  said  court  of 
Cliancery,  as  by  virtue  of  any  orders  or  regulations  for 
tli<  time  being  in  force  by  virtue  of  this  act,  may  bo 
transacted,  done,  or  performed  by  such  judge ;  subject, 
nefertheless,  and  according  to  the  provisions  of  this  act, 
«iid  the  laws,  rules,  and  regulations  for  the  time  being 
ii^  force  for  the  regulation  of  the  said  court  and  the 
practice  and  proceedings  thereof.**     Giving  this  clause 
m   reasonable  construction,  it  must  be  held  to  refer  to 
the  court  having  seisin  of  the  cause.     If  the  court  of 
Oommon  Pleas  could  entertain  such  a  motion, — as  it  is 
Bohmitted  they  might  well  have  done,  —  ^  fortiori  this 
court  may.     [Parke,  B.    I  believe  this  statute  was  not 
adverted  to  when  the  application  was  made  to  the  court 
below.]     It  was  not.     With  the  exception  of  a  case 
before  the  Master  of  the  KoUs,  which  is  not  reported, 
^ttd  where  his  honour  is  said  to  have  held  that  he  had 
Xio  jurisdiction,  the  only  decision  upon  this  statute  oc- 
QOrred  in  Badddey  v.  Denton^d),  where  Rolfe,  B.,  held, 
that  a  writ  of  prohibition,  issued  out  of  the  court  of 
Obancery,  is  a  proceeding  within  the  meaning  of  the  39th 
lection,  and  that  a  motion  to  set  aside  such  writ,  may 
be  made  in  either  of  the  superior  courts  at  Westminster 
t  Wyhtnum,  J.  Is  this  court  **  a  superior  court  of  com* 
xnonlaw?"    At  common  law,  error  from  the  court  of 
Common  Pleas  lay  to  the  Queen's  Bench.     As  a  court 
of  enor  sitting  to  review  a  decision  of  the  court  of 

(a)  19  Law  Joum,,  N,  S.,  Exck.  44. 
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Garraro 
Dem,, 
.TocK 

Ten. 


Common  Pleas,  we  sit  by  virtue  of  the  new  ji 
created  by  Lord  Abinffer*s  act  for  the  amendm 
law,  11  Cr.  4.  &  1  fF.4:.  c.  70.  s.  8.]     The  I 
Chamber  is  a  court  of  common  law:  none  but 
law  questions  can  arise  in  it;  and  it  is  an 
courts  so  classed  in  Com.  Dig.  Courts  (D.  5.). 
If  you  look  at  the  33rd  section  (a),   it   seei 
evident  that  the  statute,  when  speaking  of  th 
courts  of   common   law,   contemplates   the 
Queen's  Bench,  Common  Pleas,  and  Excheqi 
That  section  contemplates  only  a  particular  d 
of  proceedings.     [PflrA^,  B.   Would  this  hav 
court  under  the  statute  of  7  Eliz.  c.  9.  ?]    Poe 
[Patteson^  J.    No  doubt,  the  court  of  Chat 
jurisdiction,  before  the  passing  of  the  act  no? 
tion,  to  quash  a  writ  of  error.]      That  is 
[Parkcy  B.  Why  may  not  the  court  of  Comn 
which  clearly  is  a  "superior  court  of  come 
exercise  that  jurisdiction  since  the  statute  ?] 
the  least  extremely  doubtful  whether  that  < 
any  such  jurisdiction.     The  writ  of  error  issi 
the  petty-bag  office,  and  is  returnable  here, 
even  addressed  to  the  court  of  Common  Pie 
the  lord  chief  justice,  whose  duty  with  respe 
ministerial  only.     \_Coleridffe,  J.    Would  a  eio 


(a)  Which  enacts,  "  that, 
in  case  any  issue  or  issues  in 
law^  or  issues  both  in  fact  and 
in  law,  shall  be  joined  in  any 
action,  suit,  or  proceeding  on 
the  common-law  side  of  the 
court  of  Chancery,  then  and  in 
such  case  the  record  of  such 
issue  or  issues  shall  be  made  up 
and  filed  in  the  office  of  the 
petty -bag,  and  a  transcript  of 
the  said  record  shall  or  may 
thereupon  be  sent  or  taken  into 


any  one  of  the  thn 
Queen's  Bench,  Coii 
or  Exchequer  ;  and 
shall,  upon  the  tram 
brought  into  any  i 
proceed  to  hear  and 
the   same  in   like 
issues  in  law  and  fa< 
common-law  side  o 
court  of  Chancery 
tofore  been  heard 
mined  in  the  court 
Bench/' 
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Iser  of  this  court  have  jurudiction  ?  ]     Yes,  as  a  judge.        1849* 
£^  WUles.  It  has  been  decided  that  a  judge,  as  a  judge  of        — — 

-^e  court  of  error,  has  no  jurisdiction :  it  was  so  held  in      Garrahp 

Dein.) 
9.  case  of  Higgs  v.    The  St.  Katharine's  Dock   Cam"        Tuck 

^^Mmjf.    Parke,  B.    Could  you  have  made  this  applica-  Ten. 

-^on  before  the  passing  of  the  11    6r.  4.  &  1   fF.  4* 
^«  70^  —  supposing  the  12  &  13    Vict.   c.  109.  had 
pjissed  ?]  The  court  of  Queen's  Bench,  as  the  then  court 
o£  error,  undoubtedly  would  have  been  a  superior  court 
o£  common  law.     This  court  may  award  a  venire  de 
JSO90,  and  may  do  many  other  things  that  are  incident 
only  to  a  superior  court  of  conunon  law.     The  section 
of  the  act  treats  of  the  proceedings  by  scire  faciasy  which 
&re  transferred  to  the  three  courts  of  Queen's  Bench, 
O<»mnon  Pleas,  and  Exchequer,  by  name :  but,  when  it 
eomes  to  the  39th  section,  the  legislature  uses  general 
"Words — "  the  superior  courts  of  common  law  at  fFest' 
vmtter.^    It  is  worthy  of  remark,  that  the  statute  5 
G.  I.  c.  13.,  which  authorises  the  amendment  of  vari- 
ances or  other  defects  in   writs  of  error,  gives  the 
power  to  the  court  wherein  the  writ  is  made  returnable. 
Independently  of  the  statute,  this  court  has  jurisdiction, 
perhaps   concurrently  with   the   inferior   court      The 
coarse  ordinarily  adopted  by  the  courts  below,  where 
the  writ  of  error  has  been  brought  against  good  faith, 
or  in  violation  of  an  agreement  entered  into  between 
the  parties,  has  been,  not  to  quash  the  writ  of  error,  but 
to  let  aside  the  allowance  of  it  (which  is  the  act  of  the 
court  below  (a),)  or  to  permit  the  other  party  to  issue 
execution  notwithstanding  the  writ  of  error.      Such 
W€re  the  cases  of  Camden  v.  JEdie  (i),  Best  v.  Gam-- 
P^ft2[e\   Brown    v.  Lord    Granville {d),     Wright    v. 


(a)  Be  facto  it  is  the  act  of  (6)  1  H.  Blac.  21. 

«»«  officer,  —  an  act  which  he  (c)  2  Dowl  F.  C.  S95. 

*  •  f^oun4  to  perform.  (d)  2  JJowl  P.  C.  796. 
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1849.       Nutt(a),  and  Holmes  v.  Newlands.  (b)    In  Baremtm  r: 
'        Broum  (c),  the  court  of  Queen's  Bench^  on  the  an 
^t^^**     rity  of  a  case  of  Jones  v.  De  Lisle  (i),  in  the  Coi 
TuoK        Pleas,  held  that  they  had  no  power  even  to  set 
Ten.         the  allowance  of  a  writ  of  error.     On  the  other 

there  are  three  cases  in  which  the  courts  below  har^ 

taken  upon  themselves  to  quash  writs  of  error 

appeared  to  have  been  issued  against  good  faith»  rtrT^"^  <  j  ^ 

Baddely  v.    Shafto{e\    Cave  v.  McLsey{g\   and    Tk^^  ^?3L 

Apothecaries^  Company  v.  Harrison.  (Ji)  But  there,  in  aCjc^     ^ 

probability,  the  applications  were  made  before  the  mSrr^^^ 

of  error  was  returnable.     \Parhey  B.    I  do  not  tIiinr.«^K]i^ 

you  will  find  any  satisfactory  case,  where  the  oouit  c^     of 

error  has  quashed  the  writ  of  error,  on  the  ground 

it  has  been  issued  against  good  faith.     In  the  cases  y 

cite,  the  same  results  would  haye  occurred  from 

mitting  execution  to  issue  notwithstanding  the  alio 

ance  of  the  writ  of  error.     In  King  v.  Simmmds  (t), 

Exchequer  Chamber  quashed  the  writ  of  error  for 

defect  of  jurisdiction  apparent  on  the  face  of  the  pi 

ceedings :  and  in  Thorpe  v.  Plowden  (A),  the  same 

quashed  a  writ  of  error  brought  upon  a  judgment 

feigned  issue  under  the  47th   section  of  the    titL. 

commutation  act,   6  &  7   ^.4.    c.  71.      My   broik^ 

Fdtteson,  in  giving  the  judgment,  says:  "The 

ture,  intending  to  exclude   a  judgment  of  record 

feigned  issues  under  this  act,  has  in  effect  excluded 

writ  of  error.     This  being  so,  the  case  of  King  v. 

mands  is  a  direct  authority  to  shew  that  the  p: 

(a)  1  T.  R.  388.  (h)  12  Ad.  S^  E.  64«., 

(6)  2  Dowl.  N.  S.  716.  ^  D.  292. 

(f)  1  Dowl  N,  S.  281.  (t)  7  G.  B.   289.,  14 
(rf)  3  Bingh.  125.,  10  J.  B.  Journ.,    N.  S.,    Q.  B.,  t 

Moore,  6 17.  256. 

(e)  8  Taunt.  434.  (Ar)  2  Exd%.  387. 

(g)  8B.S^C.  735.,  5  D.  S^  t 
i2.624. 
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«ciiine  18,  for  this  court  to  quaah  the  writ  of  error.^  The       1849. 

^uriadictioa  in  question  must  exist  somewhere;  other-        -^— - 

^wiss^  the  undertaking  contained  in  warrants  of  attomej     O^mab!^ 

jnd  snbmisrions  to  arbitration,  not  to  bring  error,  is         Tuck 

flraperfluous  and  idle.  In  Dames^  dem.,  LawndeSy  ten.  (a),  '^^^^ 

^where  a  writ  of  right,  by  journeys  accounts,  was  brought 

tffter  the  death  of  a  sole  tenant,  a  motion  having  been 

-amsncoessfully  made   to    the  Lord  Chancellor  to  set 

Mde  the  writ,  on  the  ground,  that,  by  the  3  &  4  fT.  4. 

^.  27.  J.  36«,  writs  of  right  are  wholly  abolished,  and 

^Int  the  original  writ  had  abated  by  the  death  of  the 

'ftentnt, — application  was  made  to  the  court  of  Common 

IVIeas  {b)  to  set  aside  the  writ  of  grand  cape,  and  sub- 

^nqnent  proceedings;    and  that  court  only  abstained 

iBrnm  doing    so  because    their    decision  would   have 

fintlly  detennined  the  demandant's  right,  without  any 

flippeaL     T^ndaly  C.  J.,  after  stating  that  the  objection 

sau^t  be  raised  by  demurring  to  the  count,  observes, — 

^^  If  this  mode  of  dedding  the  question  upon  demurrer 

lud  not  been  open  to  the  tenant,  if  he  had  not  possessed 

'tik  power  of  raising  the  question  of  whether  the  writ 

'vns  valid  or  not  before  a  superior  court,  except  by 

ptvrionaly  incurring  the  expense  of  a  new  trial,  we 

diould  have  thought  it  our   duty  at  once  to   have 

quashed  the  proceedings,  and  to  declare  the  writ  issued 

^^  this  case  by  journeys  accounts  a  nullity.    But,  as  the 

'tenant  has  the  opportunity  of  bringing  the  question  at 

^^iioe  before  the  court  upon  the  record,  as  a  simple  ques- 

^on  of  law,  we  think  he  can  have  no  right  to  complain, 

tf  we  decline  to  proceed  summarily,  and  if  we  think  it 

'^ht  to  leave  the  question  open  for  discussion  before 

tbe  highest  tribunal."    That  shews,  that,  where  the 

^Igection  is  not  upon  the  record,  the  court  in  which  the 


Ca)  6M.S(G.  529.,  7  Seotty  (6)  1  M.S^G.  762.,  8  SwH, 

^-  IL  216.  N.  R,  539.,  2  D.  ^  i.  272.j 
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1849.       writ  of  error  is  returnable  will  quash  it.     [Parke, 
■  The  court  of  error  may  decline  to  proceed  upon 

^l^^"^     writ ;  but  I  doubt  whether  they  can  quash  it  except  £ 
TvcK         some  defect  upon  the  face  of  it.]    In  Lloyd  t.  Skuti(a 
Ten.         upon  a  motion  in  the  court  of  King's  Bench  to  set  aaid 
a  writ  of  error  removing  a  judgment  of  that  court  in 
qui  tarn  action  for  usury,  on  the  12  Ann^  staL  2.  c  16.^  ir^ 
was  objected, — firsts  that  the  writ  was  bad  in 
because  it  described  the  action  as  between  two 
parties,  and  not  as  a  qui  tarn  action,  in  which  the 
was  interested, — secondly,  in  substance,  on  the  groon*- 
that  this  sort  of  penal  action  is  not  within  the  meaning 
of  the  statute  of  27  JEliz,  c.  8.,  which  first  gave 
writ  of  error  from  the  King's  Bench  to  the  Excheqi 
Chamber.     But  Lord  Mansfield  said :  ^'  We  have  ca 


sidered  this  case,  and  have  talked  with  all  the  oi 
judges  upon  it ;  and  we  are  all  of  opinion  that  the  wr 
of  error  cannot  be  quashed  here,  but  that  the  applica 
ought  to  be  made  either  to  the  court  of  Chancer 
from  whence  it  issues,  or  to  the  Exchequer  Cham 
where  it  is  returnable."    In  Forster  v.  Laidler  (A), 
court  of  Queen's  Bench,  upon  the  authority  of 
case,  granted  a  rule  to  quash  a  writ  of  error  from 
borough  court  of  Berwick'Upon'Tweed.      \Parhe, 
That  was  for  a  defect  apparent  on  the  face  of  the 
there  being  only  twelve  days  between  the  teste 
return,  instead  of  fifteen.]     The  court  did  not 
to  proceed  upon  that  narrow  ground:   there  was 
plea  of  in  nullo  est  erratum  in  that  case.  [Wightman, 
referred  to  Snook  v.  MattocJL{c)'\     That  is  like  IRng 
Simmonds  and  Thorpe  v.  Plowden^     [Parke,  B.  I 
not  think  we  have  any  such  general  jurisdiction  o 
writs  of  error,  as  is  suggested.     Our  power,  as  it 


<o)  1  Dougl.  350.  (e)  5Ad.3fE.  2S9.,  6 IT^  ^ 

if)  6D.S!B.  174.  M.  783,—  cited,  anii,  p. 
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m^  18  confined  to  cases  where  there  is  a  defect  on 
fiK»  of  the  writ>  or  where  the  record  does  not  cor- 
-M^  ««jA{xmd  with  it :  we  cannot  interfere  on  the  ground  of 
proceeding  being  contrary  to  good  fiiith*  The  only 
[uestion  is,  whether  the  recent  statute  gives  us  juris- 
lion.]  If  the  court  has  no  power  to  quash  the  writ, 
any  rote  they  have  power  to  mould  this  rule  so  as  to 
the  justice  of  the  case.  [^Parke,  B.  (after  con* 
iting  with  the  rest  of  the  court).  None  of  the  autho- 
which  have  been  cited  suffice  to  convince  us  that 
'e  can  interfere  in  this  case.  All  they  amount  to  is 
that  the  courts  will  exercbe  their  power  to  prevent 
own  process  from  being  used  oppressively.  The 
^:soper  court  in  which  to  make  this  application,  would 
the  court  of  Chancery,  unless  its  jurisdiction  is 
[en  away  by  the  12  &  13  Vict  c.  109.,  and  trans* 
to  the  superior  courts  of  common  law  at  West* 
The  question  is,  what  is  mennt  by  these 
'ords?  The  statute  may  mean  to  give  a  concurrent 
^L^arisdiction  to  all  the  three  superior  courts  of  law,  or  it 
ly  mean  the  court  which  has  the  proceedings  before 
;  if  the  latter  be  the  true  construction  of  the  act^ 
■r^Kobably  this  court  may  have  power  to  deal  with  the 
liter.     We  wish  to  hear  Mr.  fFilles  on  this  point] 

WiUes  (with  whom   was    0*Malley)y  contra.     This 

^urt,  though  a  superior  court,  and  one  which  admi- 

mstera  common  law  only,  is  not  one  of  the  *^  superior 

ioorts  of  common  law"  intended  by  the  12  &  13  Vict. 

'«   109.     It  is  a  court  of  a  peculiar  statutory  creation. 

Vin.  Abr.  Court  (F),  pi.  3,  it  is  said,  that  "  when 

^w  court  is  erected,  it  is  necessary  that  the  authority 

jurisdiction  of  the  court  should  be  declared;  for, 

<^  new  court  can  have  no  other  jurisdiction  than  is 

pressed  in  the  erection ;  for,  a  new  court  cannot  pre- 

®<^be:  4  Inst.  200.  213.'*    This  court,  therefore,  can 
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1849.       only  exercise  such  powers  as  are  neceesazy  for  the  fi 

pose  of  carrying  into  effect  the  object  for  which  it  n 

^^^*^  created,  imffhtman,  J.  Before  the  recent  atata 
TuoK  the  court  of  Chancery  unquestionably  might  have 
Ten.  aside  the  writ :  assuming  the  power  of  that  court  t(^ 
gone,  where  does  it  now  reside  ?]  In  such  one  of 
superior  courts  of  common  law  as  has  poodeorion  of 
record,  or  in  a  judge  thereof.  Throughotlt  the  m 
down  to  s.  39*9  the  courts  of  *^  Queen's  Bendi,  Conm 
Pleas,  and  Exchequer,  and  the  judges  thereof  rei^ 
ively,''  are  mentioned  nominatim:  and  when  it  ODi 
to  s.  39.,  the  language  is,  —  ^'  it  shall  be  lawful^ 
the  superior  courts  of  common  law,  and  the  jud 
thereof  respectively,  and  they  are  hereby  respectrv 
required,  to  hear  and  determine  all  such  matters 
applications  arising  in  or  incident  to  any  such  actii 
suit,  or  proceeding  as  aforesaid,  as  before  the  paaoi 
of  this  act  might  have  been  heard  and  determined 
the  Lord  Chancellor  and  the  Master  of  the  BoUs^ 
either  of  them.''  It  is  quite  clear  that  the  l^idftti 
^d  not  in  this  clause  mean  to  introduce  any  oil 
superior  court  of  common  law,  than  those  which  li 
previously  been  mentioned.  There  is  not  a  word  ii 
has  a  tendency  to  shew  that  it  was  intended  to  gi 
jurisdiction  to  any  two  of  those  courts  sitting  togetl 
as  a  court  of  error.  [^Coleridge ,  J.  The  ai^me 
then,  does  not  seem  to  be  very  material ;  for,  if  yoa  < 
right,  any  single  judge  (a)  sitting  at  chambers  nii| 
do  what  we  are  now  asked  to  do.  Parke,  B.  Yoa  i 
the  court  of  Chancery  has  no  jurisdiction  ?]  For  t 
purpose,  none.  {Parke,  B.  The  Master  of  the  BU> 
and  my  brother  Rolfe,  seem  both  to  have  been  of  tl 
opinion,  in  Baddeley  v.  Denton,  (&)]     It  is  unnecesfli 

(a)  QfUBre,  of  the  court  of  (6)  IQ  Law  Joum^  iVl 

Common  Pleas  }  See  The  King      Exch.  44. 
T.  Almm,WUmot's  Notes,  243. 


18  VICTORIA.  267 

t€  nj  wbetber  that  opinion  is  correct  or  not.  [Flatt,  B.,>  1849. 
It  is  worthy  of  remark^  that  s.  39.,  when  speaking  of  — ^— 
Ifcfte  *' superior  courts  of  common  law,**  uses  no  word  ^^^f"* 
€>f  leferenoe.]  The  court  may  read  in  '*  such,^  in  order  Tugk 
gife  edfoct  to  the  obvious  meaning  of  the  legislature^  '^^* 
ts  was  done  in  the  statute  3  &  4  fF.  4.  c.  98.  s.  7.) 
act  exempting  biUs  of  exchange  and  promissory 
xMtes  of  Umited  date^  from  the  operation  of  the  usury 
Imwh  (a)  [FhUtf  B.,  addressing  himself  to  Unthank^ 
oleerved  that  the  word  *' thereof"  threw  a  consider^ 
SkUe  degree  of  difficulty  in  his  way,  seeing  that  the 
judges  componng  that  court  could  not  be  said  to  be 
^^  judges  of  the  court  of  error.''  Wightman^  J.  These 
proceedings  may  go  on  in  vacation.  Whatever  courts 
lisre  jurisdiction  over  them,  the  judges  of  those  courts 
x«q)ectively  have  the  same  power.]  The  48th  section; 
ol  the  12  &  13  VicL  c.  109, — which  is  a  re-enactment 
of  the  11  &  12  Viet.  c.  94.  s.  43,  — enacts  <'that  every 
of  Her  Majesty's  courts  of  common  law,  and  all  other 
oeorts,  judges,  officers,  and  others,  shall  take  coguisanca 
of  all  and  every  the  writs  and  proceedings  so  brought 
before  them  as  aforesaid,  and  give  effect  thereto,  in 
SQcli  manner  as  may  be  requisite."  If  the  statute  is 
not  held  to  be  limited  to  the  three  superior  courts,  as 
^I)Ove  suggested,  this  clause  might  be  contended  to 
^Ye  jurisdiction  to  every  inferior  judge  in  the  king- 
dom. The  language  of  the  25th  and  32nd  sections  also 
OQofirms  this  interpretation  of  the  39th  section. 

Parke,  B.  The  only  question  now  remaining  for  our 
decinon,  arises  on  the  construction  of  the  12  &  13  Vict* 
c  109. ;  for,  we  have  already  sufficiently  intimated  our 
Cfnmon,  that,  irrespectively  of  that  statute,  this  court 
has  no  jurisdiction  to  quash  a  writ  of  error,  on  the  ground 

(a)  Ftde  Failance  v.  Siddel,  6  Ad.  S^  E.  932.,  ^  N.  S^  P.  78.} 
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1849.        of  its  having  been  issued  in  breach  of  good  faith? 

— —        power  in  this  respect  is  limited  to  cases  where  so 
^y*^"^      defect  is  apparent  on  the  face  of  the  writ,  or  where  i 

TvoK  record  brought  up  is  inconsistent  with  it.  The  con 
Ten.  below  seem,  upon  some  occasions,  to  have  assumed 
power  to  quash  the  writ  of  error ;  but  probably  tl 
ought  to  have  done  no  more  than  vacate  the  allowai 
of  the  writ  of  error,  or  permit  execution  to  issue  n 
withstanding  such  allowance.  But,  to  quash  the  w 
on  a  ground  such  as  that  disclosed  here,  it  seems  to 
that  the  court  of  Chancery,  from  wMch  the  writ  issu 
was  the  proper  jurisdiction. 

The  question,  then,  is,  whether  any  jurisdictiox 
given  to  this  court  by  the  recent  statute.  That  depei 
mainly  upon  the  39th  section,  which  enacts,  ''  that, 
every  action,  suit,  and  proceeding  now  pending 
which  at  any  time  hereafter  shall  be  commenced 
pending  in  the  said  court  of  Chancery,  on  the  conmu 
law  side  thereof,  it  shall  be  lawful  for  the  supet 
courts  of  common  lawj  and  the  judges  thereof  resf 
tively,  and  they  are  hereby  respectively  required, 
hear  and  determine  all  such  matters  or  applicati 
arising  in  or  incident  to  any  such  action,  suit,  or  { 
ceeding  as  aforesaid,  as  before  the  passing  of  this 
might  have  been  heard  and  determined  by  the  L 
Chancellor  and  the  Master  of  the  Bolls,  or  eithei 
them,  and  also  to  transact,  do,  and  perform  all  m 
business,  matters,  and  things,  in,  about,  touching 
concerning  any  action,  suit,  or  proceeding  on  the  a 
mon-law  side  of  the  said  court  of  Chancery,  as 
virtue  of  any  orders  or  regulations  for  the  time  be 
ia  force  by  virtue  of  this  act  (a),  may  be  transad 
done,  or  performed  by  such  judge ;  subject,  never! 


(a)  No  rules  or  regulations  have  ever  been  framed  under 
act. 
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less,  and  according  to  the  provisions  of  this  net,  and        1849. 
the  laws,  rules,  and  regulations  for  the  time  being  in         ■ 
force  for  the  regulation  of  the  said  court,  and  the  prac-     Garbabd 
tice  and  proceedings  thereof.**    If  the  jurisdiction  of        Tuok 
the  court  of  Chancery  is  taken  away  by  this   act, — as         '^^"* 
-llie  Master  of  the  Bolls  and  Mr.  Baron  Rolfe  seem  to 
lukve  thought,  —  the  legislature  must  have  intended  to 
oonfer  an  equally  facile  and  efficient  jurisdiction  else- 
ipvhere:  and  that  affords  a  strong  argument  that  the 
old  jurisdiction  of  the  court  of  Chancery  must  have 
l>een  intended  to  be  transferred  to  those  superior  courts 
o£  common  law,  which,  by  themselves,  or  by  the  respec- 
i^ive  judges  thereof,  are  accessible  in  vacation  as  well 
asm  term  time, — to  the  exclusion  of  the  Exchequer 
Ohamber. 

We  read  the  39th  section  as  if  the  word  of  reference 
**  snch  **   had  been  found  therein,  as  in  some  of  the 
earlier  clauses,  and  as  applying  to  the  three  superior 
courts  before  mentioned,  viz.  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer.      We  think  Mr.  Baron 
Jidfe  was  right  in  exercising  the  jurisdiction  as  he  did 
in  Baddeley  v.  Denton,     We  cannot  think,  however, 
that  the  legislature  intended  to  limit  it  to  the  court  in 
'Which  the  proceedings  originate.     If  that  were  so,  it 
Would  altogether  exclude  relief  in  many  cases.     It  is 
evident,   therefore,    that    the   legislature   intended  to 
confer  the  new  jurisdiction  upon  the  superior  courts  of 
ordinary  judicature. 

The  conclusion  at  which  we  have  unanimously 
arrived,  is,  that  the  jurisdiction  to  quash  the  writ  of 
error  on  the  ground  here  presented  to  us,  may  be 
exercised  by  any  one  of  the  three  superior  courts  of 
commoti  law,  but  not  by  this  court.  If  the  argument 
urged  by  Mr.  Unthank  were  to  prevail,  we  might  be 
called  upon  to  set  aside  a  writ  of  prohibition  issuing 
out  of  the  petty-bag  office,  directed  to  a  county-court. 
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1849.        That  seems  to  be  an  additional  reason  for  holding 
it  is  the  Queen's  Bench,  Common  Pleas,  and 


iw!^*^     quer,  and  their  respectiye  judges,  who  are  to 
Tuok'        ^®  powers  which  the  court  of  Chancery  might  f< 


Ten.         merlj  have  exercised,  and  possibly  may  still,  in  deali 
with  matters  of  this  sort. 

The  result  is,  that  the  defendant  in  this  case  m 
address  his  application  to  a  judge  at  chambers,  who 
no  doubt,  give  him  the  relief  which,  upon  the  affidavit 
we  think  he  is  entitled  to. 

Bule  discharged,  without  oosta^ 


Wilt  of  An  application  was  subsequentiy  made  to  Mr. 

error  quashed  Parke  at  chambers,  when  his  lordship  made  an  <n:^der 

chambo^       ^*  *^®  ^^*  ^^  error  should  be  quashed* 

An  attempt  was  afterwards  ineffectually  made  to 
that  order  made  a  rule  of  the  court  of  Conmion 
for  the  purpose  of  obtaining  costs. 

The  matter  was  ultimately  compromised. 
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KiNNiNG  V.  Buchanan. 

June  25. 

'BESPASS.     The  declaration  stated,  that  the  de-  The  judge  of 

fendant,  on  the  27th  of  April,  1847,  with  force  ""  '^V^*^' 

,     ,  ,  court  of  rccQitl' 

anna,  aaaaulted  the  plaintiff,  and  then  seized,  &c,  ^ho  has  made 

also  then  imprisoned  the  plaintiff,  and  kept  and  an  order 

him    m   prison  for    a  long    time,    to    wit,  for^iepay. 

iy-nine  days  then  following,  contrary  to  law ;  and  ment  of  a 

thereby   the    plaintiff  not   only   suffered   great  ^^^j^' 

and  pain  of  mind,  and  was  prevented  from  cannot,  upon 


»«=:tending  to  his  lawful  afiairs,  but  was  also  thereby  non-payment, 
greatly  exposed  and  injured  in  his  credit,  reputa-  warrant  for 
,  and  circumstances,  and  was  necessarily  subjected  the  impiison- 
put  to  divers  expenses,  amounting,  to  wit,  to  40i,  "fj*  ^  *^ 
and  about  endeavouring  to  obtain,  and  in  obtaining,  without 
liberation  from  the  said  imprisonment,  &c.  «»^K  ^  «* 

He  defendant  pleaded,  —  first,  not  guilty;  where-  ©fl^ng 

issue  was  joined.  heard  aa  to 

Secondly,  that,  before  the   said  time  when  &c,  to  j^^i^^^,^^ 
on  the  5th  of  October,  1846,    William    Toionley  payment. 


le'^ried  his  certain  plaint  against  the  now  plaintiff,  in  the      Where, 

therefore, 

in  trespaas 

^Y  A,  against  B,  for  false  imprisonment,  B,  pleaded  that  J*  S.  recovered  a 

jiuigment  against  A.,  in  the  Rheriffs'  court,  London,  —  that  A.  was  summoned, 

ippeared  before  the  judge  of  that  court,  who  ordered  the  sum  recovered  to 

paid  by  instahnents,  — that  the  first  instalment  was  demanded  and  not  paid, 

— —  thtt  the  judge  duly,  by  warrant  under  his  hand  and  seal,  according  to  8  & 

9   Tiet.  e.  1 27*,  ordered  the  officer  of  the  court  to  take  A,,  and  convey  liim  to 

pviam  for  40  days,  — and  that  J9.,  as  the  attorney  of  «/*.  S,,  delivered  the  warrant 

^^  Ae  officer,  who  took  A*     Replication,  that,  by  this  order,  it  was  not  directed 

^^t  A,  should  be  committed,  modo  et  /ormd :  — 

Hdd,  that  the  warrant  issued  did  not  support  the  plea,  which  must  be  taken 

to  lYcr  the  ezistenoe  of  a  legal  warrant. 

Held  also,  that  the  defendant,  having  acknowledged  actual  participation  in  the 

*^of  trespass,  by  pleading  in  confession  and  avoidance,  could  not  protect  him- 

^K^tpwthie  ieeue,  by  shewing  that  he  had  acted  merely  as  the  attorney  of  J.S. 
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KiNNINO 
BuCHANAir. 

Order  for 
payment  by 
instalments. 


Notice  and 
service  of 
order. 

Default. 


Proof  of 
default  made 
before  the 
judge. 


fPilUam  Townley  also  then  and  there  appeared  befor 
the  said  court  so  holden  as  aforesaid ;  that  the  (: 
plaintiff  was  then  and  there  duly  examined  by 
before  the  said  court  so  holden  as  aforesaid,  as 
by  the  statute  in  such  case  made ;  and  the  said  court 
holden  as  aforesaid,  upon  hearing  the  (now) 
and  the  scud  William  Townley^  and  it  appearing  to 
said  court  that  the  (now)  plaintiff  had  the  means 
paying  the  said  debt  and  costs  by  the  instahnents 
after  mentioned,  did,  in  pursuance  of  the  statute  in  bos 
case  made,  order  that  the  (now)  plaintiff  should  pay  tZ 
said  debt   and  costs  to  the  said  William  Toumley, 
manner  following,  that  is  to  say,  the  sum  of  21, 
thereof,  on  the  12th  of  January  then  next,  and 
residue  thereof  by  instalments  of  27.  on  the  12th 
every  subsequent  month,  until  the  debt  and  costs  af<^ 
said  should  be  fully  paid,  —  of  which  order  the  (no 
plaintiff  then  and  there  had  notice,  and  was  then 
there  duly  served  with  a  copy  thereof,  and  the  ori 
order  was  at  the  same  time  shewn  to  him;   that 
(now)  plaintiff  did  not  pay  the  said  instalments  at  s 
times  as  the  said  court  ordered,  but  afterwards, 
before  the  said  time  when  &c.,  to  wit,  on  the  12th  of 
January,  1847,  the  (now)  plaintiff  made  default  in  ±ibe 
payment  of  the  said  instalment  of  2/,  which  then 
due  and  payable,  although  payment  of  the  same 
then  demanded  of  him ;   that,  afterwards,  and  befoi^ 
the  said  time  when  &c.,  to  wit,  on  the  4th  of  Februarjff 
1847,  the  said  instalment  then  remaining  wholly    '^ 
arrear  and  impaid,  it  was  duly  made  to  appear,  and  ^W^aB* 
proved,  and  did  dien  and  there  duly  appear,  to  the  atti^ 
court,  so  being  holden  as  last  aforesaid,  that  the  plaintiff 
had  had  notice  of  the  said  order,  and  that  he  had  b^^^ 
served  with  a  copy  thereof,  and  the  original  shewn  ^ 
him,  and  that  he  had  not  paid  the  said  instalment,  ai^^ 
that  the  same  had  been  duly  demanded  of  him,  and  vr 
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in  arreur  and  unpaid ;  that  thereupon,  the  sidd  courty  so        1848* 
liolden  as  aforesaid,  before  the  said  Edward  Bullock,  so  '■• 

l>eiiig  suoh  judge  of  the  said  court,  and  such  barrister-      Kinmuco 
mtriskw  as  aforesaid,  before  the  said  time  when  &c.,  to    Boobanak; 
t,  on  the  day  and  year  last  aforesaid,  at  London  afore-  Order  for 
id,  and  within  the  jurisdiction  of  the  said  court,  duly,  commitment 
and  according  to  the  form  of  the  statute,  ordered  that 
tho  plaintiff  should  be  conunitted  for  forty  days  to  Her 
SAiyesty'B  debtors*  prison  for  London  and  Middlesex,  in 
tlie  city  of  London,  being  the  common  gaol  wherein 
debtors  under  judgment  and  in  execution  of  the  superior 
ooorts  of  justice,  might  be,  and  were  usually,  confined 
urithin  the  dty  of  London,  being  the  city  in  which  the 
plaintiff  was  then  rendent;   that  thereupon,  the  said  Warrant 
Sdward  Bullock,  so  being,  and  as,  such  judge  of  the  said 
oofort^  and  barrister-at-law,  at  the  request  of  the  de- 
fendant, then  being  the  attorney  of  and  for  the  said 
fFUHam    Townley,  and  as  such  attorney,   and  acting 
upon  the  retdner  and  at  the  request  of  the  said  William^ 
Townley,  duly,  and  according  to  the  form  of  the  statute 
in  such  case  made,  then  and  there  made  his  warrant  in 
writing  under  his  hand  and  seal,  directed  to  Lloyd 
Simpson,  one  of  the  seijeants-at-mace  of  the  said  court, 
^nd  to  Thomas  Burdon,  keeper  of  the  said  debtors' 
prison,  or  his  deputy  there,  whereby,  after  reciting  that 
the  (now)  plaintiff,  therein  described  as  Thomas  Kin" 
^^^^,  of  &c.,  on  the  7th  of  December  then  last,  being 
iiMlebted  to  the  said  WiUiam  Townley,  of  &c.,  in  a  sum 
iiot  exceeding  20L,  besides  costs  of  suit,  that  is  to  say^ 
U  the  sum  of  19/.  19s.,  besides  3/.  12^.  6d.  costs  of  suit,' 
^  force  of  the  ju^ment  thereinafter  mentioned,  and  then 
toeing  at  Fleet  Lane,  in  the  city  aforesaid,  and  within 
^be  jurisdiction  of  the  said  court,  had  been  duly  sum- 
moned to  appear  on  the  12th  of  December  last  at  the 
^d  court,  to  answer  such  questions  as  might  be  put  to. 
™ni,  touching  the  not  having  paid  to  the  said  William 
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Townley  the  sum  of  money  recovered  in  a  certain  jud 
ment  of  the  said  courts  on  the  5th  of  December^  18^ 
(meaning  the  aforesaid  judgment),  and  the  (no^ 
plaintiff  having  appeared  before  the  said  judge  at  t 
time  and  place  therein  mentioned,  and  it.thereup 
then  and  there  appearing  to  the  said  judge,  by  the  a 
mission  of  the  (now)  plaintiff,  that  the  (now)  plaint 
had  the  means  of  paying  the  said  debt  and  costs  afoi 
said  in  manner  thereinafter  mentioned,  the  said  jud; 
did  then  and  there  order  that  the  (now)  plaintiff  shou 
pay  the  said  debt  and  costs  aforesaid  to  the  said  WilUa 
Tatonlej/i  in  manner  following,  that  is  to  say,  the  su 
of  2/.  on  the  12th  of  January  then  next,  and  the  reodi 
thereof  by  instalments  of  2/.  on  the  12th  of  evei 
succeeding  month,  until  the  said  debt  and  costs  we 
iiilly  paid,  and  that  it  had,  on  the  day  of  making  tl 
said  warrant,  at  the  said  court,  been  duly  proved  befix 
the  said  judge  that  the  plaintiff  had  not  paid  21,  tl 
amoimt  of  the  first  instalment,  as  directed  by  the  sai 
order,  although  the  time  for  payment  thereof  hs 
elapsed,  and  the  same  had  been  duly  demanded  of  tl 
(now)  plaintiff,  and  the  (now)  plaintiff  had  been  persoi 
ally  served  with  a  copy  of  the  said  order,  and  the  bbL 
original  order  was  at  the  same  time  shewn  to  him,  bi 
that  2/.,  being  the  amount  of  the  said  first  instalmen 
was  still  due  and  owing  and  unpaid  to  the  said  WUUtt 
Townley,  contrary  to  the  tenor  and  effect  of  the  bsl 
order,  —  the  said  judge,  therefore,  by  the  said  warras 
willed,  required,  and  authorised  the  said  Lloyd  Simpsa 
immediately  upon  the  receipt  of  the  said  warrant,  or 
soon  after  as  might  be,  to  take  into  his  custody  t£ 
body  of  the  (now)  plaintiff,  and  him  safely  to  convey 
Her  Majesty's  debtors'  prison  for  London  and  Middles^ 
in  the  city  of  London,  being  the  common  gaol  where 
the  debtors  under  judgment  and  in  execution  of  t= 
superior  courts  of  justice  might  be  confined  within  t'  • 
city  of  London,  being  the  city  in  which  the  (now)  plaE 
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tiff  bad  been  resident^  and  there  to  deliver  Iiim  to  the        1849. 
add  keeper  of  the  said  prison,  who  was  thereby  required        ■ 
find  authorised  to  receive  the  (now)  plaintiff  into  his    .f^^^^^^ 
costody,  and  him  safely  to  keep  and  detain  in  the  said    Buobanah^ 
prison,  for  the  space  of  forty  days  from  the  time  of  his 
jurest  under  the  said  warrant,  or  until  he  should  be 
diflchaiged  out  of  custody  by  leave  of  the  said  judge,  and 
that,  for  so  doing,  the  said  warrant  should  be  their  suffi- 
cient warrant,  —  as  by  the  siud  warrant  appears ;  that  Warrant  de- 
the  defendant  so  being,  and  as,  such  attorney,  and  on  the  Uvered  by 
xetainer  and.at  the  request  of  the  said  William  Townley,  ^attorneT 
then  delivered  the  said  warrant  to  the  sidd  Lloyd  Simp'  qfthejudg- 

«•»«,  who  then,  and  from  thence  until  and  at  and  after  the  ^^^'^^^, 
...  ,        «  /»  1  .       ^  n  ^  *  Serjeants 

Baia  tone  when  &c.,  was  one  of  the  serjeants-at-mace  of  at-mace. 

the  said  court,  to  be  executed  in  due  form  of  law,  and 
then  requested  him  to  execute  the  said  warrant  in  due 
ibnn  of  law ;  and  that,  by  virtue  of  the  said  warrant,  and  Arrest  of 
at  the  request  of  the  defendant,  so  being  such  attorney,  d«^^r. 
and  acting  on  the  said  retainer,  and  at  the  said  request 
of  the  said  William  Totonley,  the  said  Lloyd  Simpson, 
fio  being  and  as  such  serjeant-at-mace,  at  the  said  time 
^hen  &C.,  at  London  aforesaid,  and  within  the  juris- 
dictuMi  of  the  said  court,  took  and  arrested  the  (now) 
plaintiff  by  his  body,  and  forthwith  conveyed  him  to 
tie  said  debtors'  prison  for  London  and  Middlesex,  and 
^diyered  him  to  the  said  keeper  of  the  said  prison,  and 
tie  (now)  plaintiff  was  detained  in  the  said  prison  under 
^Bd  by  virtue  of  the  said  warrant,  for  the  space  of 
tlirty-mne  days  in  the  said  declaration  mentioned,  the 
■a^ud  sum  of  2/.,  during  all  that  time,  and  still,  being 
wholly  unpaid  and  unsatisfied,  and  on  the  occasion  and 
*<»  the  purpose  aforesaid  the  plaintiff  was  necessarily 
«ikI  unavoidably  a  little  seized  and  laid  hold  of,  and 
pTilled  and  dragged  about,  which  were  the  same  sup* 
P<»ed  trespasses  in  the  declaration  mentioned ;  verifi- 
cation. 
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1849.  The  plaintiff  joined  issue  on  the  first  plea,  and  repik 

-— *  to  the  second,  that  the  said  Edward  Bullock  did  n 

Knmnfe  order  that  the  (now)  plwitiff  should  be  committed  C 

BvoBAKAir.  ^^^7  ^^ys  ^  H^^  Majesty's  debtors'  prison  for  LmtA 

Replication,  '^^  Middlesex,  in  the  city  of  London,  in  manner  ai 

traversing  the  form  as  in  the  second  plea  alleged,  —  whereupon  ian 

?1"f*^  was  joined. 

judge  for  the  '' 

plaintiff's  The  cause  was  tried  before  Coltman,  J.,  at  the  8ittiii| 

committaL        at  Westminster,  after  Hilary  term,  1848. 

It  was  proved  that  Toumley  had  recovered  a  ju^ 
ment  against  the  present  plaintiff,  in  the  sheriff's  cooi 
London,  for  19/.  I9s.  and  costs,  and  that  the  pressi 
defendant,  as  Townley^s  attorney,  instituted  the  pa 
ceedings  against  the  plaintiff  upon  that  judgment,  unc 
the  8  &  9  Vict,  c.  127. 

In  support  of  the  second  issue,  the  defendant  pnte 
a  warrant  of  commitment  signed  by  the  judge  of  ^ 
sheriffs'  court,  in  the  terms  recited  in  the  second  pi 

For  the  plaintiff,  it  was  insisted  that  this 
was  bad  upon  the  face  of  it,  for  the  reasons  given 
this  court  in  the  case  of  Ex  parte  IRnninff  (a),  m 
therefore  that  the  plea  was  bad,  for  not  alleging  a  gvi 
warrant  of  commitment ;  or  that,  if  the  plea  was  toa 
understood  as  alleging  that  the  judge  of  the  infeai 
court  had  made  a  valid  order,  it  was  not  proved,  ^ 
therefore  the  plaintiff  was  entitled  to  a  verdict  on 
second  issue. 

On  the  part  of  the  defendant,  it  was  insisted  that 
issue  taken  on  the  second  plea  only  made  it  xn 
for  him  to  shew,  that,  in  point  of  fact,  sudi  an 
was  made  as  that  described  in  the  plea. 

The  learned  judge  having  directed  a  verdict  for 
plaintiff  on  the  first  issue,  and  for  the  defendant  oi 
second, 

(a)  Ant^,Vol.iy.  p.  507. 
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Paihley^  in  Easter  term,  1848,  obtained  a  rule  nisi 
fyt  a  new  trial  on  the  ground  of  misdirection,  or  for 
judgment  non  obstante  veredicto  on  the  second  issue. 

ByleSy  Serjt,  and  Peacock^  in  Easter  term  last,  shewed 

«aufle.    A  seoond  summons  was  not  necessary  before  an 

order  for  the  imprisonment  of  the  debtor  for  non-pay* 

xiient  of  the  debt  pursuant  to  the  first  order ;  and,  if 

iaecessaiy,  the  second  plea  sufficiently  shews  that  a 

second  summons  did  issue:   and,  further,  assuming  a 

«eoond  sonmums  to  have  been  necessary,  and  not  to 

Itate  issued,  the  order  in  question  being  a  proceeding  of 

^  court  of  competent  jurisdiction,  acting  inverse  ordine, 

t&e  party  promoting  it  is  protected. 

1.  The  court  can  hardly  be  expected  to  deviate  from 
tlie  decision  they  unanimously  came  to  in  Ex  parte 
Mmmff  (a),  upon  the  same  warrant  of  conmiitment  2 
bat  it  may  be  proper  to  call  their  attention  to  some 
stitntory  provirions  which  were  not,  upon  that  occasion^ 
ad?erted  to.  The  Ist  section  of  the  8  &  9  Vict.  c.  127.» 
fRtrndes,  that  the  debtor  shall  be  examined  touching  the 
tnumer  and  time  of  contracting  the  debt,  the  means  or 
piospect  of  payment  he  then  had,  the  property,  or  means 
<flf  foymenJty  he  stiH  hath  or  may  have,  and  the  disposal 
he  may  have  made  of  any  property  since  contracting 
4iedebt;  and  it  authorizes  the  court,  or  commissioner, 
to*  make  an  order  on  the  debtor  for  payment  of  the 
debt  by  instalments,  or  otherwise :  and,  ^^  in  case  such 
debtor  shall  not  attend  as  required  by  the  said  summons, 
and  shall  not  allege  a  sufficient  excuse  for  not  attending, 
or  shall,  if  attending,  refuse  to  disclose  his  property,  or 
Iiifl  transactions  respecting  the  same,  or  respecting  the 
contracting  of  the  debt,  or  shall  not  make  answer 
thereof  to  the  satisfaction  of  the  commissioner  or  court. 


1849. 
KiNviKa 

V. 
BvOHAKAir. 


(o)  JnU,  Vol.  IV.  p.  507. 
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24  &  25  Car.  2."  Adams  v.  Freeman  (a),  is  to  the 
effect  {WUde^  C.  J.  K  the  issuing  of  a  seoond 
moxis  is  necessarj,  and  is  stated^  and  not  proved,  how 
does  that  affect  the  question  whether  or  not  there  shooIdL 
be  a  new  trial?  Cresswelly  J.  K  stated,  and 
traversed,  it  is  admitted.] 

3.  Then,  this  being  a  proceeding  of  a  court  of 
petent  juris^ction,  the  party  (and  d  fortiori  the  at- 
torney, who  merely  does  his  duty)  is  protected.  In 
The  Case  of  the  Marshalsea{h)^  it  was  resolved,  that, 
where  a  court  has  jurisdiction  of  the  cause,  and  pro- 
ceeds inverso  ordine,  or  erroneously,  no  action  lies 
against  the  party  who  sues,  or  the  officer  or  minktec 
of  the  court  who  executes  the  precept  or  process  of  the 
court ;  but,  when  the  court  has  not  jurisdictioxi  of  the 
cause,  the  whole  proceeding  is  coram  non  Judice,  and 
actions  will  lie  against  them,  without  any  r^ard  of  llie 
precept  or  process.  Gwinne  v.  Poole  (c)  is  to  the  same 
effect.  In  fFebb  v.  Batchelour(d)^  in  trespass  for  taking 
cows,  upon  not  guilty,  a  special  verdict  was  found,  that 
an  act  for  repairing  the  highways  appointed  that  sodi' 
persons  as  keep  carts  and  horses  &c.  should  send  Aem 
at  oert^  times  to  assist  in  the  repairing  of  the  way% 
not  having  a  reasonable  excuse,  and  that  warning  was 
^ven  to  the  parishioners  of  the  parish  whereof  the 
plaintiff  was  parson,  to  send  in  their  carts,  and  thaly 
the  plaintiff  omitting  to  do  it,  a  justice  of  peace  made 
a  warrant  to  the  defendant  to  distrain  him,  aooordii^ 
to  the  authority  given  by  the  act,  &c.  On  the  part 
of  the  plidntiff,  it  was  contended  **  that  the  joetioe  of 
the  peace  ought  to  have  caused  the  plaintiff  to  ap- 
pear before  him,  to  have  seen  whether  he.  had  an  ez« 


(a)  Sayer^  81.,  2  WUt.  5. 
(6)  10  Co.  Rep.  76.  a.,  Snd 
resolution. 


(c)  2Lutw.9S5. 

(d)  1  VeiU^nS. 
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cTUse^  before  he  could  have  made  his  warrant ;  and  that,  1849. 
fclioiigfa  the  oflBcer  that  exeeutes  the  process  of  a  court 
^  reooid  be  indemnified  where  the  proceeding  is  er>- 
r<0neon8,  yet  'tis  not  so  where  the  proceeding  is  not  of  [Bvobam  ait. 
L^oorft  flB  10  Co.,  in  the  CoMe  of  the  Marskalsea; 
t^Kckoli  T.  Walker(a),  where  a  warrant  was  made  by  a 
|08tiee  of  the  peace,  to  distrain  for  a  poor-rate ;  tres^- 
was  maintained  against  the  officer  that  executed 
warrant,  because  the  plaintiff  was  not  chargeable  as 
inhabitant  of  the  parish  for  whose  poor  the  rate  was 
But  the  court  said :  *'  The  officer  that  executes 
^  warrant  (though  unduly  made,  for  the  cause  al-^ 
leged),  is  not  answerable ;  for,  he  is  not  to  judge,  but 
to  execute  the  matter,  it  being  within  the  jurisdic- 
tion of  the  justice  of  the  peace :  and  'tis  not  like  the 
OR  in  3  Cro.  (a) ;  for,  there,  the  churchwardens  and 
tnneers  of  one  parish  distrained  in  another  parish, 
vUoh  was  out  of  the  limits  of  their  authority."  In 
hmterY.  The  Liverpool  Oil-Cfas  Company  (b),  by  a 
ibKtnte  establishing  a  gas-light  company,  it  was  enacted, 
dat,  if  any  person  should  refuse  or  neglect^  for  ten 
chjiafter  demand,  to  pay  any  rent  due  from  him  to 
tiie  oompany  for  the  supply  of  gas,  such  rent  should  be 
iwofered  by  the  company,  or  their  derk,  by  warrant  of 
nj  jnatice  of  peace  for  the  town,  &c.,  and  it  should  be 
iivM  for  the  company,  or  their  clerk,  or  any  person 
Kting  under  their  authority,  with  such  warrant,  to 
levy  the  sum  so  due,  by  distress  and  sale  of  the  goods 
rf  tile  party  so  n^lecting  or  refusmg  to  pay,  &c  It 
vt8  hdd,  that  a  warrant  so  issued  by  a  justice,  without 
perkmsly  summoning  and  hearing  the  party  to  be 
^utained  upon,  was  illegal,  though  a  summons  and 
l^cvmg  were  not  in  terms  required  by  the  act;  and 


(«)  Cfo.  Car.  S94.  (6)  3  Ad.  S(  E.  433.,  6  N. 

Ss  M.  736. 
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that  such  warrant  afforded  no  justification  to  the  cm* 
jpany,  in  trover  for  seizing  the  pliuntiff 's  goods  under  it, 
although  it  would  have  protected  the  clerk  or  officer.  ^  A 
warranty"  says  Lord  JDenman,  ^'is  a  justificatiim  to 
officers,  because  they  are  not  to  canvass  the  l^gsSkjii 
the  process  they  have  to  execute.  Acts  of  parliament 
have  been  passed  for  their  protection,  founded  on  tint 
principle ;  and  it  is  a  just  one ;  for,  it  would  be  absurd 
that  an  officer  charged  with  the  execution  of  a  wamol^ 
should  have  to  pause  and  consider  whether  it  im 
regularly  issued  or  not  But  here,  the  parties  relyiif 
on  the  warrant  arc  not  officers ;  it  is  not  even  the  dsA 
of  the  company  who  justifies,  but  the  company  them- 
Bclves,  who  allege  that  their  clerk,  acting  under  tbeir 
authority,  and  by  their  command,  took  the  goods  bf 
virtue  of  the  warrant.  The  case,  therefore,  is  lib 
those  where  the  question  has  been,  not  whether  n 
officer  was  justified,  but  the  parties  who  set  him  ia 
motion.  The  decision  in  fVebb  v.  Batchelour  Uffiiti 
itself  to  the  principle  that  an  officer  is  not  liable  fo 
executing  an  irregular  warrant ;  a  doctrine  also  laid 
down  by  Potoell,  B.,  in  Gwinne  v.  Poole.  Those  cases 
would  have  resembled  the  present,  if  the  defendants 
had  been  parties  intervening  between  the  magistrate 
and  the  officer,  and  justifying  themselves  for  empbyiiC 
the  officer  to  act  under  the  warrant."  Here,  the  de> 
fendant,  as  attorney,  had  a  duty  to  perform  towards 
the  party  who  employed  him.  Notwithstanding  the 
strictures  upon  it  in  Green  v.  Elgie{a\  the  case  of 
JSedley  v.  Sutherland(b)  is  a  distinct  authority  to  shelf 
that  the  attorney  is  entitled  to  the  protection  of  ib^ 
court,  where  he  has  not  exceeded  his  duty.  In  Coopi^ 
T.  Harding  {c\  it  was  held,  that,  if  attorneys  condooff^ 


(a)  5  Q.  B.  99.,  I  Dav.  S^ 
Meriv.  199. 


(b)  3  Etp.  JNT.  P.  a  202. 

(c)  7  Q.  5- 928. 
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)g  tbe  business  of  a  Jiat  in  bankruptcy,  take  out  a 
imiiioiis  to  attend  before  a  commissioner  under  the 
G.  4.  e.  16.  s.  33.,  which  is  disobeyed,  and  thej  after- 
uds  obtain  a  warrant  of  the  commissioner  to  arrest  and 
ing  before  him  for  examination  the  party  so  sum- 
(Hied,  and  the  warrant  proves  invalid,  the  attorneys 
e  not  liable  in  trespass,  if  they  have  taken  no  steps 
the  execution  of  the  warrant,  except  ordering  it  to 
I  prepared  by  an  agent,  who,  when  it  was  ready,  gave 
e  messenger  notice  to  take  it :  and  this  although  the 
bsmeys,  in  applying  for  the  warrant,  used  urgency, 
d,  being  told  by  the  commissioner  that  they  must 
b  it  at  their  peril,  said  they  would  do  so.  All  that 
e  defendant  in  this  case  did,  was  in  accordance  with 
mt  was  done  in  Cooper  v.  Harding.  In  Barker  v. 
raham{a)y — which  will  probably  be  relied  on  for  the 
iiDtiff,— the  attorney  was  held  liable,  because  he  per^ 
foBy  delivered  the  ecu  sa.  to  the  bailiff,  with  instruc- 
iifl  to  execute  it  immediately.  [Fl  Williams^  J^ 
m  special  plea  admits  that  the  defendant  here  took 
active  part  in  the  trespass,  and  seeks  to  justify  it. 
taweUi  J*  If  the  defendant  did  not  order  the  plaintiff 
be  taken,  it  is  an  answer  under  not  guilty :  if  he 
I,  then  he  by  his  second  plea  justifies  under  a  valid 
ier*  He  must,  therefore,  to  make  out  his  justifica- 
fo,  shew  that  the  judge  had  power  to  make  the  order 
lieh  he  did  make.]  At  most,  that  only  makes  the 
»md  plea  an  informal  plea  of  not  guilty.  [^Cresswett^ 
You  can  hardly  rely  on  this  as  a  special  plea  of  not 
ulty,]  The  plea  shews  that  what  was  done  was 
rim&  facie  lawful.  [^Cresswell,  J.  You  admit  that  you 
tdered  the  plaintiff  to  be  taken,  and  you  shew  that 
finch  does  not  amount  to  a  valid  order.  fVilde,  C.  J. 
Ibe  question  is,  whether  the  delivery  of  the  warrant 
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to  the  serjeattt-At-mace  amounted  to  an  order  to  imtk 
the  plaintiff^  80  as  to  make  the  attorney  who  did  it 
liable  to  an  action.  It  must  be  remembered  that  flu 
warrant  haa  been  thought  a  valid  one  by  two  rerj 
learned  judge8(a).  But  it  is  pleaded  in  bar  to  die 
whole  action, — by  way  of  confession  and  ayoidancei] 
In  Rowe  y.  Tutte(b),  to  trespass,  assault,  and  fake  in- 
prisonment,  the  three  defendants  pleaded  a  joint  fdei 
of  justification  under  process,  in  which  one  of  tfaea 
said  that  he,  as  attorney  for  the  party  suing  out  the 
process,  delivered  the  warrant  to  the  other  two  de^ 
fendants  (to  whom  it  was  directed)  to  be  executed  ifl 
due  form  of  law ;  and  the  two  others,  that  they  eie- 
cuted  it ;  and  it  was  held  a  good  plea. 


Pashley  and  Henniker,  in  support  of  the  rule)  sab- 
mitted, — that  there  is  a  distinction  between  procen  d 
superior  and  inferior  courts ;  in  the  former,  amma  prth 
sumurUur  rite  esse  acta ;  in  the  latter,  the  rule  de  Mi 
apparentibiLS  et  non  existentibus  eadem  est  ratio,  appliei> 
This  principle  is  distinctly  laid  down  in  the  judgmmit  is 
Gossett  V.  Howard  (c) :  "  Many  of  the  writs  issued  hf 
superior  courts  do,  upon  the  face  of  them,  recite  the  caniB 
of  their  issuing,  and  shew  their  legality ;  writs  of  execu- 
tion, for  instance :  others,  however,  do  not,  and,  thoa^ 
Unquestionably  valid,  are  framed  in  a  form  which,  if  they 
bad  proceeded  from  magistrates,  or  persons  having  t 
special  jurisdiction  unknown  to  the  common  law,  wool» 
have  been  clearly  insufficient,  and  rendered  them  alto- 
gether void."  Nothmg  is  to  be  presumed,  in  the  proceeA- 
ings  of  inferior  courts :  Peacock  v.  BeU,  (d)  It  is  impo^* 
sible  to  establish  any  distinction  between  the  sheriff  • 
court  in  this  case,  and  courts  of  quarter  sessions. 


(a)  PattesotifJ,,  andJ?rfe,  J., 
Vide  Kinning,  Ex  parte,  l6 
Law  Joum.,  N.  5.,  Q.  B.  257. 


t 


b)  WiUes,  14. 

c)  10  Q.i9.  411.454. 
(d)  1  Wms.  Sound.  73. 
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ith,  jomdiction  mu8t  appear  on  the  face  of  the  order. 
JDoHptier  y.  PumeU{a)i  Tindaly  C.  J.,  in  giving  judg- 
snti  says  (ft) :  *'  I  take  the  rule  to  be  well  established^by 
BOtaes  of  Jlforovta  y.  8hper{e)  and  Titley  v.  FoxaU{d\ 
ity  where  it  appears  upon  the  face  of  the  proceedings 
it  the  inferior  court  has  jurisdiction,  every  intend* 
mt  will  be  made  to  support  them :  but,  if  it  do  not 
appear,  or,  if  the  point  whether  or  not  the  court  has 
udiction  be  left  in  doubt,  no  such  intendment  will 
made."  Here,  the  want  of  jurisdiction  over  the  pro- 
sdiDgs  is  the  same  as  the  want  of  jurisdiction  over  ^, 
088  in  an  inferior  court.  The  King  v.  Hulcott  {e)  first 
tablished  the  principle,  that,  where  an  order  is  in  the 
tare  of  an  execution,  it  must  set  out  the  proceedings 
the  same  manner  as  a  conviction :  and  that  case  has 
en  recognised  in  many  subsequent  decisions,  —  The 
mg  y.  Marquess  of  Downshire  (g) ;  Dag  v.  King  (A) ; 
le  Queen  v.  Take,  (i)  [  V.  WUliamSy  J.  If  a  statute 
gmres  a  sunmions,  then  an  order  must  set  it  out,  in 
e  same  manner  as  a  conviction :  but,  if  the  summons 
necessary  by  the  common  law,  it  is  not  requisite  to 
\i  it  out  in  the  order.  Cresswell,  J.  It  may  be,  that, 
» to  the  point  of  shewing  jurisdiction,  an  order  must 
I  as  specific  as  a  conviction.  That  distinction  may  re- 
fucile  many  of  the  cases.]  In  orders  made  under  the 
0.4.  c.  34.,  relating  to  masters  and  servants,  it  has 
een  held  that  all  the  evidence  taken  before  the  ma- 
^itntes  must  be  set  out :  In  re  Gray  (A) ;  The  Queen 
^  Ifntdxi^  (/)  The  words  of  that  statute  are  almost 
totical  with  those  of  the  8  &  9  Vict.  c.  127. 


(fl)  3  M.  Si  G.  375.,  4i  Scott, 

(*)  SM.SfG.  SS5. 
W  WUia,  30. 
W  WUki,  688. 
(0  ^T.IL  583. 
W  4-  Ad.  <^  E.  698.  721., 
^^•*Jf.92. 


(h)  5  Ad.  S^  E.  35%  6  N. 
Sf  M.  845. 

(f)  8  Ad.  &i  E.  227.,  3  N.  6^ 
P.  323. 

(k)  1  New  Sesaiotu  Cases, 
354. 

(/)  5  Q.  B.  933.,  1  Dav.  Ss 
Meriv.  693. 
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It  is  submitted  that  the  warrant  set  out  in  the  seooi 
plea  was  bad  upon  the  face  of  it,  and  that  its  viJidityir 
well  put  in  issue  by  the  replication. 

The  following  cases  were  also  cited:  — Dre««r 
Stansfield{a);  Gisbome  v.  Hart{J))\  fVilUamsY,  Gt 
mavneic) ;  Dudlow  v.  Watchorn  {d) ;  Sandan  v.  /Vo 
iar  (e) ;  Ecerard  v.  Paterson  {g) ;  Lucas  v.  Noehelh  (K 
Ransford  v.  Capeland({);  The  King  v.  Venal}le${k] 
The  King  v.  Hawkins  (I) ;  The  King  v.  Ckg  (m) ;  21 
Qi/e^n  Y.  Rose  (n) ;  1  fVms.  Saund.  298,  n.  (1)  ;  8tm 
"tup  V.  Macdonald  {o) ;  Clement  v.  Lewis  {p) ;  NewUm  i 
Harland  (q)  ;  Codrington  v.  Lloyd  {r)"^  Kinning^' i 
parte  (s). 

Cur.  adv.  vut 


Wilde,  C.  J.,  now  delivered  the  judgment  of  tb 
tiourt  (^) : 

This  was  an  action  of  trespass  for  false  imprisonment 

The  defendant  pleaded, — first,  not  guilty,  and  an  iaw 

was  joined  thereon  which  the  jury  found  for  the  plaiotifl 

on  evidence  which  confessedly  justified  the  verdict 

'  The  defendant  also  pleaded  a  special  plea  stating 

judgment  recovered  against  the  plaintiff  by  one  WiBbm 


(a)  \A,M.S^  rr.  822. 

(b)  5  M.  Si  IF.  50. 

(c)  7  B.SfC.  468.,  I  3/.  Sf 
TL  394.  403. 

<rf)  16  East,  39. 

(e)  7  B.SfC.  800. 

(g)  6  Taunt.  6^5.  (645)., 
^  Marsh.  304. 

(A)  10  Bingh.  157.,  3  3f.  S^ 
(Scott,  627. 

(0  6Ad.SiE.4S^,  IN.Sc 
P.  671.,  W.  W.  S{  D.  268. 

(h)  1  Stra.  630. 

(/)  Cases  of  Settlement  and 
Jlemovalf  96. 

<m)  I  Stra.  ^75. 


(n)  3D.S;L.359. 

(o)  2  M.  S(  G.  395.,  2 
N.  R.  485.;  S.  C.  in  error  6 
<^  G.  593.,  7  Scott,  N.  JL 

(p)  7</.i^.3foore^20a,3. 
4  B.  297. 

(g)  lAT.  <sa644,l 
N.  R.  474.  502, 3. 

(r)  8  Ad.  <^-  E.  449.,  1  P. 
7>.  157. 

(s)  16  Law  Joum.,  N.Sm 
Q.  B.  257. 

{t)  Wilde,  C.  J.,  Cdtnum,  M 
Cresswell,    J.,     and    T. 
Hams,  J. 
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T(fiBnkjfi  in  an  inferior  court  of  record^  viz.  the  sheriffs' 
court  of  the  city  of  London^  for  a  debt  under  20/1^  and  a 
sobseqQent  application,  under  the  statute  8  &  9  Vict, 
c.  127.J  to  that  court,  for  a  summons  against  the  now 
phintiff,  to  answer  touching  the  debt  due  by  the  judg- 
ment   The  plea  then  alleged,  that  the  court  granted 
the  summons,  requiring  the  appearance  of  the  now 
pfauntiff  at  the  court,  that  the  summons  was  duly  served, 
ud  that  the  now  plaintiff  accordingly  appeared,  and 
was  examined  before  the  judge  of  the  court,  who  there- 
upon made  an  order  that  the  now  plaintiff  should  pay  the 
debt  and  costs  by  certain  specified  instalments.     The 
idea  then  averred,  that  the  now  pliuntiff  made  default  in 
the  payment  of  the  first  instalment  (although  payment 
of  it  was  demanded  of  him),  and  that  afterwards  it  was 
dolj  made  to  appear,  and  was  proved,  and  did  duly 
appear  to  the  siud  court,  that  the  now  plaintiff  had  been 
dnlj  served  with  the  order,  and  had  not  paid  the  instal- 
ttient,  though  demanded ;   whereupon  the  said  judge 
dolj,  and  according  to  the  form  of  the  said  statute, 
ordered  that  the  plaintiff  should  be  committed  for  forty 
days  to  the  debtors'  prison  for  London  and  Middlesex  ; 
ud  thereupon  the  judge  of  the  court,  at  the  request  of 
the  defendant,  then  being  the  attorney  of  the  plaintiff, 
T^wmletf,  and  as  such  attorney,  and  acting  upon  his 
detainer  and  at  his  request,  duly,  and  according  to  the 
form  of  the  statute,  made  his  warrant,  directed  to  the 
8etjeant-at-mace  and  the  keeper  of  the  said  prison,  by 
^ch, — after  reciting  the  judgment,  and  the  order  for 
payment  of  the  amount  by  instalments,  and  the  default  in 
p«yment  thereof,  &c.,  &c., — the  judge  required  the  ser- 
jeant-at-mace  to  take  the  body  of  the  now  plaintiff,  and 
convey  him  to  the  said  prison,  and  there  to  deliver  him 
to  the  keeper,  and  required  the  keeper  to  receive  the 
'low  plidntiff,  and  keep  him  in  prison  for  forty  days,  or 
^til,  &C. ;  and  that  the  now  defendant,  so  being  the 
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attorney^  and  on  the  retainer,  and  at  the  request 
said  WiUiam  Tovmley^  delivered  the  warrant  i 
serjeant-at-mace,  and  requested  him  to  execute  it  i 
form  of  law ;  and  that,  by  virtue  of  such  warnui 
at  the  said  request  of  the  defendant,  the  seijeantral 
took  and  arrested  the  now  plaintiff,  and  conveye 
to  the  prison,  and  delivered  him  to  the  keepei 
that  he  was  detained  in  prison  under  the  warranf 
which  were  the  same  supposed  trespasses,  && 

To  this  plea,  the  plaintiff  replied,  that  the  sud 
did  not  order  that  the  said  phuntiff  should  be  comn 
modo  tf^ybrm^,' concluding  to  the  country. 

On  the  trial,  the  defendant,  in  order  to  austai 
issue,  produced  an  order  of  conunitment  made  1 
judge  in  the  sheriffs'  court,  which  corresponded 
that  described  in  the  special  plea,  but  which  con 
no  statement  of  any  previous  summons  of  the  pi 
to  shew  cause  why  he  should  not  be  conunitted. 
the  jury,  under  the  direction  of  the  learned  judge, : 
on  the  evidence,  for  the  defendant. 

A  rule  was  afterwards  obtained,  on  behalf  i 
plaintiff,  to  shew  cause  why  there  should  not  be  i 
trial,  for  a  misdirection,  or  judgment  for  hin 
obstante  veredicto.  The  ground  of  the  rule  wft 
the  order  was  bad,  for  want  of  such  previous  sun 
and  that  either  the  plea,  in  order  to  make  it  a 
plea,  must  be  understood  to  allege  that  the  judge 
a  valid  order, — in  which  case,  the  judge  ought  in 
directed  the  jury  to  find  for  the  plaintiff,  — or  tb 
was  no  good  bar,  for  want  of  an  allegation  of  sue 
vious  summons,  —  in  which  case,  the  plaintU 
entitled  to  judgment  non  obstante  veredicto. 

On  shewing  cause,  it  was  contended,  on  bel 
the  defendant,  that  the  traverse  did  not  put  in 
the  validity  of  the  order,  but  only  the  question  w! 
in  fact  an  order  was  made  as  described  in  the  plei 
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tber^re  the  yerdict  was  rightly  found  for  the  de- 
fendant; and,  farther,  that  it  was  not  essential  to  the 
pka  that  the  order  should  be  valid,  inasmuch  as  the 
defendant  appeared  to  have  merely  done  his  duty  as 
tke  attorney  of  one  of  the  litigant  parties,  in  the  ex- 
ecotioa  of  the  order  of  a  judge  of  competent  juris- 
diction; and  that  an  attorney  so  acting  is  protected, 
^vhether  the  order  b6  valid  or  not  It  was  also  con- 
tended that  the  order  was  good  on  the  face  of  it ;  for, 
tittt  it  was  not  necessary  that  the  issuing  of  a  summons 
ahooldbe  stated. 

Bat  we  are  of  opinion  that  these  arguments  are  not 
weD  fbunded*    It  is  true,  that,  if  an  attorney  does  no 
more  than  set  a  court  of  competent  jurisdiction  in 
modon  on  behalf  of  his  client,  he  is  no  trespasser,  not- 
withstanding that  such  court  should,  on  his  motion,  do 
s&  act  of  trespass  by  its  oflScers ;  and  that  he  would, 
therefore,  be  entitled  to  a  verdict  on  the  plea  of  not 
Snilty,  if  an  action  were  brought  agiunst  him  in  respect 
of  snch  an  act  of  trespass.     But,  where,  by  a  special 
plea  like  the  one  in  question,  he  admits,  and  undertakes 
to  justify,  his  concurrence  in  it,  we  are  of  opinion  that 
lie  can  only  make  out  his  justification  by  shewing  a 
legal  authority  under  which  he  acted;  and,  consequently, 
that  it  is  essential  to  the  defence  in  the  present  case, 
that  the  order  relied  upon  should  be  a  valid  order. 
AoooicGngly,  we  think  that  the  plea,  when  it  avers  that 
the  judge  of  the  sherijBTs'  court  "duly  and  according  to 
the  form  of  the  statute,  ordered  that  the  plaintiff  should 
^  committed  for  forty  days,"  &c.,  must  be  imderstood 
to  aver  that  the  judge  made  a  valid  order  to  that  effect ; 
and  that  the  replication,  by  denying  that  he  did  order 
^  the  plaintiff  should  be  committed,  in  manner  and 
form,  &c,  raised  an  issue  which  the  defendant  could 
^  support  without  proving  a  valid  order :  for,  if  this 
■w*  were  to  be  found  for  him,  it  would  be  inferred, 
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after  verdict,  that  the  judge,  at  the  trial,  had  constm 
the  plea  in  the  sense  requisite  for  its  validity,  and  t! 
consequently,  such  an  order  had  been  proved :  otherwi^^ 
the  jury  would  not  have  found  for  the  defendant,  (a) 

But,  in  fact,  the  order  produced  at  the  trial  was 
the  very  terms  of  the  warrant  which  this  court 
already  decided,  —  on  the  occasion  of  the  plaintc 
applying  for  his  discharge  under  a  writ  of  habeas  earj> 
— to  be  invalid  on  the  face  of  it,  on  the  same  gro^xn 
of  objection  as  that  taken  in  the  present  case 
the  validity  of  the  order  on  which  the  warrant 
founded.     And  it  appears  to  us,  that,  on  the  principle 
of  that  decision,  we  must  consider  the  order  to  be    in. 
valid,  and  that,  therefore,  the  defendant  fttled  to  raain- 
tain  the  issue,  and  the  judge  ought  to  have  directed  the 
jury  to  find  for  the  plaintiff. 

For  these  reasons,  we  think  that  the  rule  must  be- 
made  absolute  for  a  new  trial. 

Bule  absolute  accordingly* 


(a)  But  the  statement  of 
facts  which  precedes  the  aUe- 
gation  that  the  judge  duly  or- 
dered the  committal,  would^ 
according  to  the  decision  of  this 


court   in   Ex  parte  KbuiSf^gt 
anU,  Vol.  IV.  p.  50?.,  •!?«•' 
to  preclude  the  poasihilitj     < 
the  existence  of  a  vaUd  ordi 
of  imprisonment. 
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SIS  was  an  action  upon  the  case  for  defamation.  A  declaradon 

The  declaration  contjuned  nine  counts.  ^°' ^^^ 

,  and  libel 

lie  first  count  stated^  that  the  plaintiff^  before  and  stated^  by 

way  of  in- 
menty  that  the  plaintiff  was  minister  of  a  dissenting  congregation  at  T., 
ring  emolnments  from  his  said  calling ;  that  he  had  formerly  been  a  draper 
U  in   partnership   with  H,  P,,  his  brother-in-law ;  that  the  partnership 
been  disaolTed,  and  that  there  were  certain  accounts  and  money  transactions 
reen  the  plaintiff  and  H.  P.  in  relation  thereto ;  that  false  and  scandalous 
rts  concerning  the  plaintiff  and  the  said  partnership  accounts  and  trans- 
ms  had  been  circulated  among  the  congregation  at   T.,  and  it  was  pro- 
d  that  one  E.  H,  should  examine  into  the  said  accounts  and  transactions, 
the    part  of  the  plaintiff;  and  that  a  correspondence  and  discussion  afiter- 
ds  took   place  between  the  defendant  and  one   R.  A,y   relating  to  those 
ODts  and  transactions:   the  first  count  then  proceeded  to  allege  that  the 
sidant,  intending  to  injure  the  plaintiff  in  his  office  and  character  of  minister 
the  congregation  at   2\  and  to  cause  him  to  be  deprived  of  that  office, 
ia  a  discourse  of  and  concerning  the  plaintiff,  and  of  and  concerning 
in  his  said  calling  and  ministry,   and  of  and  concerning  the  said  part- 
ip,  and   the   said   accounts  and  money  transactions  with   H,  P.,  spoke 
words,  —  with  proper  innuendos,  —  •*  I  do  not  go  by  reports :  I  go  by  a 
edge  of  facts.     Mr.  H,  (the  plaintiff)  is  a  rogue  ;  and  I  can  prove  him  to 
by  the  books  at  S,    Mr.  H,  pretends  to  say  he  has  been  as  good  as  a  father 
\  (meaning  H.  P,) ;  but,  you  see^  he  has  been  robbing  him.     He  has 
I  Mr.  P,  of  2000/. :  so  you  see  what  sort  of  a  father  he  has  been  to 
I  will  80  expose  Mr.  H.  (the  plaintiff),  that  he  will  not  be  able  to  hold 
lead  in  T,  pulpit,  or  any  other.     I  said  to  Mr.  P.,  I  do  not  wish  to  see 
cs,  but  he  desired  me  to  come  in  and  see  them ;  and  he  told  me  he  did 
who  saw  them.     Mr./T.  (the  plaintiff)  has  out-generalled  him  in  every 
leaning,  that  the  plaintiff  had  taken  an  unfair  advantage  of  the  said 
ad  had  conducted  himself  in  an  improper  manner  towards  him  in  re- 
and  in  connection  with  the  said  partnership  and  the  said  accounts), 
o  not  go  by  what  I  have  heard  ;  but  I  know  it  to  be  true." 
second  count,  the  words  charged  were,  —  "  Mr.  //.  (the  plaintiff)  has 
'r.  P.,  his  brother-in-law,  of  upwards  of  2000/.     Mr.  H,  (meaning  the 
)  has  been  to  S.,  and  found  all  true  as  I  represented  to  Mr.  H,     I 
w  any  respectable  person  can  countenance  such  a  man  by  their  pre- 
ive  been  advising  some  other  persons  to  go  to  tlie  Wesleyan  chapel ;  as 
there  hear  plain  honest  men." 

count  charged  tlie  defendant  with  having  written  and  published,  of 
ing  the  plaintiff,  and  of  and  concerning  the  said  partnership  trans- 
accounts  between  the  plaintiff  and  H,  P.>  and  of  and  concerning  the 
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1849.  at  the  time  of  the  committing^  &c.  was,  and  continue 

to  be,  a  nunister  of  a  certain  sect  of  persons  dissent 

HopwooD  fj^j^  ^^Q  church  of  England,  to  wit,  called  or  kno 

Thorn.  as  independents,  and  was  from  time  to  time  caLl< 


said  false  and  scandalous  reports,  —  '*  \t  has  all  through  been   admitted, 
Mr.  H.  (the  plaintiff  ),  in  his  dealings  with  relatives,  kept  clear  of  the  mesh 
the  law.     The  charges  brought  against  him  are  not  founded  on  strictly  ill 
acts,  but  on  overreaching,  &c.,  &c.,  his  late  partner." 

The  sixth  count  charged  the  defendant  with  having,  in  answer  to  a 
addressed  to  him  by  R.  A,  (the  plaintiff's  friend),  containing,  among 
things,  the  following  passage,  —  ''  You  have  even  said  in  T.,  that  Mr.  H.  ^tlie 
plaintiff)  has  cheated  his  relations  out  of  2000/." — written  and  published,  «f 
and  concerning  the  plaintiff,  and  of  and  concerning  the  said  partnership,  and.  of 
and  concerning  the  said  accounts  and  money  transactions  between  the  plaintiiP 
and  H*  P.,  and  of  and  concerning  the  words  referred  to  in  the  letter  of  A«  .•!«,  as 
follows :  —  ''I  beg  to  tell  you,  that  you  do  not  understand  the  matters  at   all; 
that  you  have  been  grossly  deceived  ;  and  that  you  are  advocating  a  caae  the 
most  disreputable  that  has  come  within  my  knowledge  for  many  a  day  ;  and  tUs 
you  will  freely  admit,  when  the  facts  of  it  are  fully  comprehended  :  and  this^  mj 
own  opinion  of  the  matter,  is  held  in   common  with  all  the  gentlemen   and 
ministers  who  have  heard  both  sides  of  the  question,"  —  thereby  meaniop  that 
the  plaintiff  had  been  and  was  guilty  of  improper  and  unbecoming  conduct, 
and  had  behaved  himself  in  a  manner  unworthy  a  preacher  and  minister  ai 
aforesaid. 

The  declaration  then  alleged  for  special  damage,  that  the  plaintiff  had  beeu 
injured  in  his  calling  as  a  minister  and  preacher,  and  brought  into  public  scandal, 
&c.,  and  that  divers  persons  frequenting  the  said  chapel  at  T.,  had  withdrawn 
therefrom,  and  refused  to  permit  the  plaintiff  to  preach  there,  whereby  tbe 
plaintiff  had  been  prevented  from  obtaining  profits,  &c. 

It  appeared  that  the  words  charged  in  the  first  and  second  counts,  were  intended, 
and  were  understood,  to  convey  an  imputation  that  the  plaintiff  had  taken  ^' 
vantage  of  his  brother-in-law  in  the  course  of  the  partnership  transactions  and 
accounts,  though  by  what  precise  means  did  not  appear ;  and  that  the  libds  which 
were  the  sul^ect  of  the  fifth  and  sixth  counts  were  written  by  the  defendant  u 
answer  to  a  letter  from  tlie  plaintiff's  friend,  /?.  A.,  who  had  been  in  oorrttpon^ 
ence  with  the  defendant  on  the  subject  of  the  charges  against  the  plainti£^  «w 
the  sanction  and  concurrence  of  the  latter. 

The  only  evidence  of  special  damage,  was,  that  of  a  witness  who  stated  that 
the  plaintiff  had  told  him  he  was  to  receive  30/.  a  year  for  preaching  in  2*.  cb^P»> 
but  there  was  no  evidence  as  to  the  way  in  which  that  sum  was  to  be  raised,  ^ 
who  were  the  parties  to  pay  it ;  neither  was  there  any  evidence  that  any  of  the 
congregation  had  absented  themselves  from  the  chapel  in  consequence  of  w 
reports,  or  that  the  plaintiff  had  sustained  any  pecuniary  damage  therefrom  •'  -^ 

Held,  that,  in  the  absence  of  proof  of  special  damage,  the  words  charged  in  ^ 
first  and  second  counts,  —  not  being  spoken  of  the  plaintiff  in  reference  to    *^ 
office  of  minister,  —  were  not  the  subject  of  an  action ;  and  that  the  let*>^ 
declared  on  in  the  fifth   and  sixth  counts  were  in  the  nature  of  confidential 
privileged  communications. 
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m,  and  required  and  employed,  to  preach  to  a  certain 
igregation  of  persons  so  dissenting  as  aforesud,  at  a 
tain  chapel  situate  and  being,  to  wit,  at  Thatcham, 
the  county  of  Berks,  for  that  purpose  regularly  and 
loe  form  of  law  licensed  and  authorised  by  law,  and 
I  naed  and  exercised,  and  at  the  said  times  therein- 
sr  mentioned,  and  each  of  them,  did  use  and  exercise, 

said  calling  of  such  minister  as  aforesaid,  and  his 
1  office  of  such  preacher  as  aforesaid,  with  propriety 
1  religious  demeanour  in  all  things  thereto  appertain- 
^  and  during  all  the  time  aforesaid  was  deriving 
At  gains,  &C.,  firom  his  said  calling,  and,  but  for  the 
1  grievances,  would  have  continued  so  to  do ;  and 
it  the  plaintiff,  until  the  committing  of  the  said 
evances  as  thereinafter  i]pentioned,  was  always  re- 
ted,  esteemed,   and  accepted,  by  and  amongst  the 
d  congregation,  and  his  neighbours,  and  other  good 
i  worthy  subjects  of  this  realm  to  whom  he  was  in 
f  wke  known,  to  be  a  person  of  piety,  honesty,  good 
me,  fame,  and  credit :  That  the  plaintiff  had  not  ever 
m  guilty,  nor,  until  the  time  of  the  committing  of 
I  said  grievances  by  the  defendant  thereinafter  men- 
led,  been  suspected  to  have   been  guilty,  of  the 
aioes  and  misconduct  as  thereinafter  stated  to  have 
»  charged  upon  and  Jmputed  to  him  by  the   de- 
dant :  That,  by  means  of  the  premises,  the  plaintiff, 
cnre  the  committing  of  the  said  grievances  by  the 
endant  as  thereinafter  mentioned,  had   deservedly 
uned  the  good  opinion  and  credit  of  the  said  con- 
ation, and  of  all  his  neighbours  and  other  good 

worthy  subjects,  &c.,  and  had  also  thereby  ob- 
led,  and  was  then  duly  and  honestly  acquiring  great 
IS  and  profits  in  his  said  calling  of  minister  and 
icher  as  aforesaid,  to  the  plaintiff's  comfortable 
port  and  maintenance :  That,  long  before  the  com- 
ting  of  the  said  grievances  by  the  defendant  as 
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thereinafter  mentioned^  to  wit,  up  to,  and  until,  a  cer- 
tain day  and  year  preceding  the  committing  of  the  said 
grievances,  to  wit,  the  let  oi  January,  1841,  the  plain- 
tiff  had  carried  on,  in  partnership  with  Henry  Pinham^ 
the  brother-in-law  of  the  plaintiff,  a  certain  trade  oi 
business,  to  wit,  the  trade  and  business  of  a  linen* 
draper,  in  the  town  of  Southampton,  in  the  county  d 
Southampton:  That  afterwards,  and  before  the  com' 
mitting  of  the  said  grievances  by  the  defendant  m 
thereinafter  mentioned,  to  wit,  on  the  1st  of  June 
1841,  the  said  partnership  between  the  plaintiff  and  thi 
said  Henry  Pinhom  was  dissolved,  and  thereupon  dxrea 
accounts  and  money  transactions  relating  to  the  sail 
business,  and  the  said  partnership,  and  the  smd  dissolO' 
tion  of  the  said  partnersliip,  had  arisen,  existed,  am 
taken  place  betv/een  the  plaintiff  and  the  said  Hefm 
Pinhom :  That  afterwards,  and  before  the  committin] 
of  the  said  grievances  by  the  defendant  as  thereinafte 
mentioned,  certain  false  and  scandalous  reports  concern 
ing  the  plaintifi^  and  concerning  the  said  partnerahi] 
accounts  and  money  transactions,  had  been  circulatei 
among  divers  members  of  the  congregation,  to  wit,  a 
Thatcham  aforesaid,  which  said  reports  were  by  th 
plaintiff  supposed  to  have  been  so  circulated  as  aforesaii 
by  one  Mrs.  i?.,  and  thereupon,  afterwards,  and  befor 
the  committing  of  the  said  grievances,  to  wit,  on  th< 
day  and  year  aforesdd,  it  was  proposed  that  one  JEdwan 
Hunt  should  examine  into  the  said  accounts  and  moncr 
transactions  between  the  plaintiff  and  the  said  Henri 
Pinhojm,  on  the  part  of  the  plaintiff:  That  afterwardt 
a  certain  correspondence  and  discussion  had  taken  plao 
between  the  defendant  and  one  Robert  Ainslie,  respect 
ing,  touching,  and  relating  to  the  said  partnership  ao 
counts  and  money  transactions,  and  respecting,  touch 
ing,  and  relating  to  the  said  reports:  Yet  that  th 
defendant,   well  knowing   the  premises,  but  great!} 
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enyjing  the  liappj  state  and  condition  of  the  plaintifi^ 
and  oontriTingy  and  wickedly  and  maliciously  intending 
to  injure  the  plaintiff  in  his  said  good  name,  fame,  and 
4Siedit  in  his  said  office  and  character  of  minister  and 
preacher  as  aforesaid,  and  otherwise,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace  with  and 
amongst  the  said  congregation  and  all  his  neighbours 
and  other  good  and  worthy  subjects  of  this  realm,  and 
to  cause  it  to  be  suspected  and  believed  by  that  congre- 
gation and  those  neighbours  and   subjects  that  the 
plwitiff  had  been,  and  was,  guilty  of  the  offences  and 
nusconduct  thereinafter  stated  to  have  been  charged 
upon  and  imputed  to  him  by  the  defendant,  and  to 
induce  the  stud  congregation  to  leave  the  said  chapel, 
and  to  cause  the  plaintiff  to  be  deprived  of  the  preacher- 
dup  of  the  said  chapel  and  congregation,  to  wit,  at 
Tkatcham    aforesaid,    and    to    vex,   harass,  &c.,   the 
plaintiff  in  his  said  calling  and  ministry,  and  otherwise, 
tlieretofore,  to  wit,  on  the  14th  of  March,  1845,  in  a 
certain  discourse  which  the  defendant  then  had  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in 
his  said  calling  and  ministry,  and  of  and  concerning  the 
said  partnership,  and  the   said  accounts  and  money 
tntngactions  with  the  said  Henry  Pinhorn,  m  the  pre- 
sence and  hearing  of  divers  good  and  worthy  subjects  of 
our  lady  the  Queen,  and  then,  in   the  presence  and 
^earing  of  the  said  Lost-mentioned  subjects,  and  in  the 
P'esence  and  hearing  of  divers  members  of  the  said  con- 
S^^tion,  to  wit,  at  Thatcliam  aforesaid,  to  wit,  Sarah 
-f^nnock  and  Edmund  Pinnock,  falsely  and  maliciously 
^ke  and  published  of  and  concerning  the  plaintiff^  and 
^f  and  concerning  him  in  his  said  ministry  and  calling, 
and  of  and  concerning  the  said  partnership,  and  of  and 
^nceming  the  said  accounts,  and  of  and  concerning  the 
^d  money  transactions  with  the  said  Henry  Pinhorn, 
^he  false,  scandalous,  malicious,  and  defamatory  words 
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following,  that  is  to  say, — ^'  I  (meaning  the  defendi 

do  not  go  by  reports;  I  go  by  a  knowledge  f^tk 

Mr.  Hopwood  (meaning  the  plaintiff)  is  a  rogae;  an 

can  prove  him  to  be  so,  by  the  books  at  SknMamj 

(meaning  the  said  books  of  account  of  the  said  parti 

ship  and  business  of  the  plaintiff  and  the  said  JEb: 

JPinkam).     Mr.  Hopwood  (meaning  the  plaintiff)  | 

tends  to  say  he  has  been  as  good  as  a  fiither  to  1 

(meaning  the  said  Henry  Pinhom) ;  but  you  see 

(meaning  the  plaintiff)  has  been  robbing  him  (mean 

the  said  Henry  Pinhom).    He  has  cheated  Mr.  IHnik 

(meaning  the  said  Henry  Pinhom)  of  2000i :  so  yoa  \ 

see  what  sort  of  a  father  he  (meaning  the  plaintiff) 

been  to  him  (meaning  the  said  Henry  Pinhom).     1 1 

so  expose  Mr.  Hopwood  (meaning  the  plaintiff),  that 

(meaning  the  plaintiff)  will  not  be  able  to  hold  up 

head  in  Thatcham  pulpit  (meaning  the  pulpit  of  i 

said  chapel),  nor  any  other.    I  (meaning  the  defenda 

said  to  Mr.  Pinhom  (meaning  the  said  Henry  Pinhar 

I  did  not  wish  to  sec  the  books  (meaning  the  said  k 

mentioned  books):   but  he  (meaning  the  said  jEfim 

Pinhom)  desired  me  to  come  In  and  see  them ;  and 

told  me  he  did  not  care  who  saw  them.     Mr.  Hapwi 

(meaning  the  plaintiff)  has  out-generalled  him  (meani 

the  said  Henry  Pinhom)  in  every  thing  (thereby  mei 

ing  that  the  plaintiff  had  taken  an  unfair  advantage 

the  said  Henry  Pinhom^  and  had  conducted  himself 

an  improper  manner  towards  him  in  relation  to,  ai 

in  connection  with,  the  said  partnership  and  the  M 

accounts).     Now,  I  (meaning  the  defendant)  do  not  ( 

by  what  I  have  heard ;    but  I  know  it  to  be  tn 

(thereby  meaning  that  he,  the  defendant,  knew  it  to  t 

true  that  the  plaintiff  had  taken  such  unfiEdr  advantif 

of  the  said  Henry  Pinhom^  and  had  so  conducted  hinc 

self  in  an  improper  manner  towards  him  in  relation  * 
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10^  in  ocmiiection  with  the  said  partnership  and  the        1849. 
aid  acoounta.)  "  — — 

Id  the  second  ooont,  the  words  charged  to  have  been     Hopwood 
flpokeDy  were, — *^  Mr.  Hopwood  (meaning  the  pUdntiff)       Thobm. 
,h$  cheated  Mr.  Pinhom,  his  brother-in-law  (meaning  Second  count, 
tk  laid  Henry  Pinhom),  of  upwards  of  20002L     Mr. 
Bwnt  (meaning  the  said  Edward  Hunt)  has  been  to 
S^Mthampton,  and  found  all  true,  as  I  (meaning  the 
defendant)  represented:  and  Mr.  Hunt  (meaning  the 
and  Edward  Hunt)  has  washed  his  hands  of  it  (meaning, 
•tlie  said  proposed  examination  into  the  said  accounts 
and  money  transactions  between  the  plaintiff  and  the 
Mid  Henry  Pinhom)  altogether.     I  (meaning  the  de- 
fendant) wonder  how  any  respectable  person  can  coun- 
tenance such  a  man  (meaning  such  a  man  as  the  plain- 
tiff) in  their  presence.     I  (meaning  the  defendant)  have 
been  advising  some  other  persons  to  go  to  the  Wesleyan 
dkapel  (meaning  a  chapel  other  than  the  said  chapel  at 
Thaicham\  as  they  (meaning  the  said  other  persons) 
would  there  (meaning,  at  the  said  Wesleyan   chapel) 
Ikit  plain  honest  men  (thereby  meaning  that  the  plain- 
tiff was  a  dishonest  person,  and  unfit  to  preach  at  the 
•aid  chapel  at  Thatchamy 

The  fifth  count  stated  that  the  defendant,  further  Fifth  count 
OAtriving  and  intending  as  aforesaid,  afterwards,  to 
^  on  the  8th  of  August,  1845,  unlawfully,  falsely, 
and  maliciously  did  compose  and  publish,  and  cause 
^  procure  to  be  composed  and  published,  of  and  con- 
Qoning  the  plaintiff,  and  of  and  concerning  the  said 
partoership  transactions  and  accounts  between  the 
plamtiff  and  the  said  Henry  Pinhom,  and  of  and  con- 
cendng  the  said  false  and  scandalous  reports,  a  certain 
filse,  scandalous,  malicious,  and  defamatory  libel,  con- 
tained in  a  letter  then  written  and  addressed  by  the 
defendant  to  the  said  Robert  Ainslie,   in   which  said 
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letter^  among  other  things^  -were  contained  the  fal 
scandalous^  malicious>  and  defamatory  matter  of  « 
concerning  the  plaintiff,  and  of  and  concerning  the  a 
partnership  transactions  and  accounts,  and  of  and  a 
ceming  the  said  false  and  scandalous  reports,  foUowii 
that  is  to  say,  ^^  It  has  all  through  been  admitted  tl 
Mr.  H.  (meaning  the  plaintiff),  in  his  dealings  wi 
relatives  (meaning  the  said  partnership  transactions  j; 
accounts),  kept  clear  of  the  meshes  of  the  law.  T 
charges  brought  against  him  (meaning  the  plaintiff)  i 
not  founded  on  strictly  illegal  acts ;  but  on  oveiTeac 
ing  &c  &c  his  late  partner  '(meaning  the  said  Him 
Pinharn,  and  thereby  then  meaning  that  the  plaint 
had  cheated  and  defrauded  the  said  Henry  I^mko 
in  the  said  partnership  transactions  and  accounts.)  ** 

The  sixth  count  stated  that  the  defendant,  tattb 
contriving  as  aforesaid,  afterwards,  to  wit,  on  the  19 
of  Augusty  1845,  in  answer  to  a  certain  letter  whii 
before  then,  to  wit,  on  the  15th  of  August^  1845,  hi 
been  written  and  addressed  by  the  said  Robert  Auut 
to  the  defendant,  which  contained,  amongst  other  thinj 
the  words  following,  that  is  to  say,  "  You  (meaning  tl 
defendant)  have,  my  dear  Sir,  even  said  in  TAtUdki 
(meaning  in  Thatcham  aforesaid),  that  Mr.  Hopwo^ 
{meaning  the  plaintiff)  has  cheated  his  (meaning  tl 
plaintiff's)  relatives  out  of  2000/.,"  unlawfully,  falsel 
^nd  maliciously  did  compose  and  publish,  and  cause  ai 
procure  to  be  composed  and  published,  of  and  concen 
ing  the  plaintiff,  and  of  and  concerning  the  said  pu 
nership,  and  of  and  concerning  the  said  accounts  ai 
money  transactions  between  the  plaintiff  and  the  sa 
Henry  Pinharn^  and  of  and  concerning  the  said  suppo^ 
words  in  the  said  letter  of  the  said  Robert  AinsUe^  ab<» 
alleged  to  have  been  spoken  by  the  defendant,  a  certa 
false,  scandalous,  malicious,  and  defamatory  libel,  oca 
tained  in  a  certain  letter  then  addressed  and  writt: 
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Ij  the  defendant  to  the  said  Robert  Ainslicy  wherein        I849L 
was  contained,  amongst  other  things,  the  false,  scan- 
dalous, nmUcious,  defamatory,  and  libellous  matter  of 
itDcl  concerning  the  pl^tiff,  and  of  and  concerning  the 
said  partnership,  and  of  and  concerning  the  said  ac- 
coants  and  money  transactions  between  the  plmntiff 
and  the  said  Henry  IHnkom,  and  of  and  concerning  the 
aud  supposed  words  in  the  said  letter  of  the  said  Robert 
AhuHe^  above  alleged  to  have  been  spoken  by  the  de- 
fbdant,  as  follows,  that  is  to   sajr,  *^  I  (meaning  the 
defendant)  beg,  then,  to  tell  you  (meaning  the  said 
Bidkert  Ainslie),  that  you  (meaning  the   said   Robert 
JhuSe)  do  not  understand  the  matters  at  all ;  that  you 
(meaning  the  said  Robert  AinsUe)  have  been  grossly 
deodyed ;  and  that  you  (meaning  the  said  Robert  Ainsliey 
are  advocating  a  case  (meaning  the  said  case  of  the 
^aintiff)  the  most  disreputable  that  has  come  withii^ 
my  (meaning  the  defendant's)  knowledge  for  many  a 
di^:  and  thia  you  (meaning  the  said  Robert  Ainsliey 
iriB  freely  admit,  when  the  facts  of  it  are  fully  com- 
prehended.    And  this,  my  own  (meaning  the  defend- 
Mt's)  opinion  of  the  matter  is  held  in  common  by  all 
fte  gentlemen  and  ministers  who  have  heard  both  side? 
of  the  question  (thereby  meaning  that  the  plaintiff  had 
leen  and  was  guilty  of  improper  and  imbecoming  con- 
duct, and  had  behaved  himself  in  a  manner  unworthy 
a  preacher  and  minister  as  aforesaid).'' 
The  remaining  counts  were  abandoned. 

The  declaration  concluded  with  averring,  that,  by  Conclutio; 
lueansof  the  committing,  &c.,  the  plaintiff  had  been  and 
iras  greatly  injured  in  his  good  name,  fame,  and  credit, 
vA  in  his  said  calling  as  a  minister  and  preacher  na 
aforcswd,  and  brought  into  public  scandal,  infamy,  and 
&gnu5e  with  and  amongst  the  said  congregation,  to  wity 
«t  Thatcham  aforesaid,  and  with  and  amongst  all  his 
JJcighbours  and  other  good  and  worthy  subjects  of  thi» 
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letter^  among  other  things,  ^ere  contained  tl 
scandalous,  malicious,  and  defamatory  mattex 
concerning  the  plaintiff,  and  of  and  concerning 
partnership  transactions  and  accounts,  and  of  t 
ceming  the  said  false  and  scandalous  reports,  fo 
that  is  to  say,  "  It  has  all  through  been  admit 
Mr.  H.  (meaning  the  plaintiff),  in  his  dealii 
relatives  (meaning  the  said  partnership  transact 
accounts),  kept  clear  of  the  meshes  of  the  lai 
charges  brought  against  him  (meaning  the  plain 
not  foimded  on  strictly  illegal  acts ;  but  on  oi^ 
ing  &c.  &c  his  late  partner  '(meaning  the  8ai< 
Pinhorny  and  thereby  then  meaning  that  the 
had  cheated  and  defrauded  the  said  Henry 
in  the  said  partnership  transactions  and  account 
The  sixth  count  stated  that  the  defendant^ 
contriving  as  aforesaid,  afterwards,  to  wit,  on  1 
of  August^  1845,  in  answer  to  a  certain  lette 
before  then,  to  wit,  on  the  15th  of  August,  18 
been  written  and  addressed  by  the  said  Robert 
to  the  defendant,  which  contained,  amongst  othe: 
the  words  following,  that  is  to  say,  "  You  (meai 
defendant)  have,  my  dear  Sir,  even  said  in  T, 
(meaning  in  Thatcham  aforesaid),  that  Mr.  1 
{meaning  the  plaintiff)  has  cheated  his  (meai 
plaintiff's)  relatives  out  of  2000/.,"  unlawfully, 
tind  maliciously  did  compose  and  publish,  and  Cf 
procure  to  be  composed  and  published,  of  and  < 
ing  the  plaintiff,  and  of  and  concerning  the  sa 
nership,  and  of  and  concerning  the  said  accou 
money  transactions  between  the  plaintiff  and  ■: 
Henry  Pinhorny  and  of  and  concerning  the  said  s 
words  in  the  said  letter  of  the  said  Robert  AinsH 
alleged  to  have  been  spoken  by  the  defendant,  a 
false,  scandalous,  malicious,  and  defamatory  lib 
tained  in  a  certain  letter  then  addressed  and 
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bfother^in-IaWiJSaii^  PinAorn,  carried  on  the  business  of 

a  linen-draper  at  Southampton*  Shortly  after  his  arrival 

at  Tkateham,  certain  rumours  prejudicial  to  the  cha- 

ncterof  the  plaintifl^  with  reference  to  his  transactions 

with  Pbikom,  reached  the  ears  of  the  congregation, 

and  at  a  prayer-meeting  of  some  of  its  members,  on  the 

lAot  Nouemiber,  1844,  some  remarks  fell  from  a  Mrs. 

it.,  the  wife  of  one  of  the  deacons,  which  induced  the 

I^aintiff  to  read  a  paper  from  the  pulpit  of  his  chapel, 

afier  the  service  on  Sunday^  the  26th  o(  Januaryy  1845, 

to  the  following  effect :  — 

^I  think  I  may  fairly  presume  that  it  is  well  known 

to  most,  if  not  to  all,  of  you,  that  my  character  has  been 

Smtly  scandalized  by  the  wife  of  one  of  the  deacons  of 

tliiB  church,  and  that,  too,  with  a  zeal  worthy  of  a 

t>ctter  cause.     It  was  my  intention  to  have  passed  it  by, 

^4  beneath  my  notice :  and  many  of  you  can  bear  me 

^tness,  that,  when  you  were  anxious  to  acquaint  me,. 

I  would  not  listen  to  what  had  been  said.     But,  finding, 

auioe  that  statements  most  flagitious  have  been  made, 

^ni  widely  circulated,  I  am,  from  a  sense  of  duty  to 

'^yadf,  to  the  ofBce  which  I  sustain,  and  to  the  cause  of. 

^^vth,  compelled  to  take  some  direct  notice  of  them ; 

^^therwise,  longer  silence  on  my  part,  might  be,  and 

t^obaUy  would  be,  construed  into  conscious  guilt.     If 

scandal  had  been  confined  to  the  church,  I  should 

ife  felt  it  my  duty  to  have  brought  the  matter  before 

diarch :  but,  as  the  statements  have  been  made  to 

^^^embers  of  the  congregation,  have  been  generally  cir- 

<stilated  through  the  congregation,  and  even  through  the 

'▼iHage,  so  as  to  have  become  the  talk  of  the  public- 

liOQBe,  I  deem  it  advisable  to  speak  in  this  public  manner, 

^od  to  demand  of  the  party  having  made  the  statements, 

\        to toibstantiate  them;  that  is,  to  prove  them  before  per- 
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investigate  and  to  fonn  a  sound  judgment,  that,  if 
deserve  to  be  branded  as  an  infamous  character,  and.,  i 
vile  character,  I  may  publicly  receive  the  brand,  uxmh 
retire  into  the  shade.  This  party,  —  the  wife  of  oik 
of  the  deacons  of  the  church,  —  has  said,  speaking  ol 
me,  that '  he  is  an  infamous  character  —  he  is  a  rile 
character,'  and  much  more  to  the  same  purpose.  % 
therefore,  observe,  demand  an  investigation,  that  it  nu^v] 
not  only  be  shewli  that  my  character  is  not  vile  or  i 
famous,  but  tliat  there  is  no  foundation  at  all  for 
assertions.  And  I  defy  the  aforesidd  party  to  pro' 
any  one  single  thing  to  blot  my  moral  character  bef<N^^ 
men.  If  this  demand  be  not  met  in  a  fair  and  O] 
way,  I  shall  ask  of  you  to  certify  that  the  demand 
made,  and  refused.  I  b^,  moreover,  to  state  that  I 
decline  any  personal  communication  with  the  aforesui^ 
party,  or  written  communication  from  the  party,  btfi 
will  appoint  a  friend,  and  hope  that  the  aforesidd  par^ 
will  appoint  another,  that  the  matter  may  be  thoroughly 
sifted.'* 

In  consequence  of  this  requisition  of  the  plaintifl^  oq*^- 
Edward  Hunt  was  appointed  on  the  part  of  the  plaintitf 
and  the  defendant  on  the  part  of  Mrs.  B.^  to 
upon  the  investigation.  In  the  course  of  the  inquiiy 
which  the  defendant  was  thus  invited,  he  had 
interviews  with  Mr.  Henry  Pinham,  at  Southampton 
and  a  good  deal  of  correspondence  took  place  betNCAai 
the  defendant  and  Mr.  Hunt ;  and  it  was  upon  one  ^ 
these  occasions,  and  with  reference  to  the  partneishS 
transactions  and  dealings  between  the  plaintiff 
Henry  Pinham,  that  the  words  charged  in  the  first 
second  counts  were  spoken  by  the  defendant. 

The   circumstances   under    which  the  words 
spoken,  and  also  those  under  which  the  letters  whi^ 
formed  the  subject  of  the  charges  in  the  fifth  and 
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oomits  were  written,  are  fully  detuled  ia  the  jadgment 
ef  the  ooart ;  as  also  is  the  evidence  ofiered  on  the  part 
cf  the  pluntiff  at  the  trial  to  prove  special  damage  from 
the  q)eaking  of  the  words. 

A  verdict  having  been  taken  for  the  plaintiff,  on  the 
first  and  second  counts,  for  2502.,  and,  on  the  fifth  and 
oxtb,  for  1002., 
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Talfourd,  Seijt,  in  Easter  term,  1847,  obtained  a 
nie  nisi  to  enter  a  verdict  for  the  defendant  on  the 
imes  raised  on  those  counts,  or  some  of  them,  or  to 
west  the  judgment,  or  for  a  new  trial,  as  for  a  verdict 
agNDst  evidence.  He  dted  Parrat  v.  Carpenter  {a)^ 
Mmbji  V.  Allday  (ft),  Ayre  v.  Craven  (c),  and  Pember^ 
en  T.  Colh.  (d)  [frUde,  C.  J.,  observed,  that  he 
thought  at  the  trial,  that  the  letters  were  written  under 
cireaautances  which  rendered  them  not  actionable  with- 
out proof  of  express  malice,  — having  the  case  of  Blacks 
&Kni  V  Blackburn  (e)  in  his  mind  at  the  time.] 

Codbum  and  JE.  James,  in  Easter  term,  1848, 
shewed  cause.  The  words  charged  in  the  first  and 
■coond  counts,  dearly  were  actionable,  having  been 
^ohen  of  the  plaintiff  in  his  office  or  calling  of  a 
Uttiitter.  [CVesnoefl,  J.  They  were  spoken  of  him 
^hea  filling  that  office,  but  not  concerning  anything 
done  by  him  in  his  office.]  The  slanderous  words,  it  is 
'tec,  were  not  spoken  of  the  plaintiff  in  relation  to  his 
OfflUBtry ;  but  they  imputed  to  him  conduct  of  a  nature 

vhoQj  to  disqualify  him  for  it*     [^Cresswell,  J.    Ayre  v. 

CWa  is  very  like  this  case.]     The  general  rule  of 


(«)  Cro.  EUx.  502.,  Noy,  64. 
VOL.  VIII.— C.B.' 


(d)  lOQ.  P.  461.,  16  Law 
Joum.,  N,  S.y  Q.  B.  403. 

{€)  4  Bingh.  395.,  lM.8f\ 
P.  SS.,  SCS^P.  146. 
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law,  18,  that  iojurious  matter  falaelj  Bpoken  c£  a 
hie  profesfsion,  is  actionable.  If  it  imputes  to  the  p 
such  a  degree  of  moral  turpitude  as  to  shew  him  i 
for  the  office,  an  action  lies.  There  are  some  alli 
—  and  this  is  one, — in  which  moral  worth  and  oooi 
are  as  essential  as  knowledge.  Ayre  v.  Cravem 
confessedly  gone  to  the  very  verge  of  absurdity* 
Pemberton  v.  CoUs^  the  words  which  were  held  tc 
actionable,  had  no  reference  to  anj  thing  d<me  bj 
plaintiff  in  his  character  of  a  minister  <^  the  goi 
[^Cresswell^  J.  They  imputed  to  him  cbeatiiig 
swindling  whiJe  a  clergyman :  here,  however,  the  tt 
actions  alluded  to  took  place  long  before  the  j^aint 
character  of  a  minister  had  existence.]  To  say  c 
clergyman  that  he  has  been  guilty  of  conduct  of 
description,  is  calculated  most  materially  to  impiir 
destroy  his  utility  as  a  clergyman.  \Wilde,  C  J* 
question  is,  whether  the  misconduct  is  imputed  to 
in  his  character  of  minister.  Coltman,  J.  The  dai 
in  question  certainly  does  seem  to  have  some  refen 
to  the  plfiintiff 's  clerical  character :  it  alleges  him  ti 
unfit  to  fill  the  office  of  minister,  by  reason  of  his  fiof 
alleged  misconduct.]  In  Lumby  y.  AUday,  the  w> 
spoken  of  the  plaintiff  had  no  immediate  comws 
with  his  office  of  clerk  of  the  gas-company.  The 
guage  of  Bayley^  B.,  is  strongly  in  favour  of  the  a 
tenance  of  this  action.  ^^  Every  authority,''  he  i 
''which  I  have  been  able  to  find,  dther  shews 
want  of  some  general  requisite,  as,  honesty,  capti 
fidelity,  &c,  or  connects  the  imputation  with  the  pi 
tiff's  office,  trade,  or  business.  As  at  present  advi 
therefore,  I  am  of  opinion  that  the  charge  provec 
this  case  is  not  actionable,  because  the  imputatio 
contains  does  not  imply  the  want  of  any  of  tl 
qualities  which  a  derk  ought  to  possess,  Aud  beci 
the  imputation  has  no  reference  to  his  conduct  as  de 
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-^ppljiog  that  doetrine  to  this  case,  —  the  imputatiobs        1849. 
i^xt  cut  upon  the  plaintiff  necessarily  do  imply  a  total        '-"'*"' 
mat  of  thoae  qualities  which  not  only  ought  to  be      H«»woei>^ 
poflseased  by,  but  which  are  indispensably  necessary  to,       T«»»k». 
a  person  fiUii^  the  character  of  a  clergyman.    In  Haw 
r.  Mn{a),  it  was  held  to  be  actionable  to  say  c£  a 
jnatioe  of  peace  and  deputy-lieutenant  of  a  county,  that 
"  he  was  a  jaoobite,  and  for  brining  in  the  Prince 
of  fFaki  and  popery,  to  destroy  the  nation,  &c. ;  ** 
Hritf  C.  J;  sayings  —  '*  To  charge  one  in  a  pubBc 
office  with  ill  principles  that  are  of  such  a  nature  as 
make  him  unfit  to  bear  that  office  or  employment,  is 
ae&nable :  for,  if  he  had  such  thoughts  to  bring  in  the 
petended  Prince  of  fFakt  into  this  kingdom,  it  is 
memury  he  should  be  removed  from  his  trust;  and 
k^  as  justice  of  peace,  ought  to  punish  popery :  sore^ 
llien,  if  such  person  is  for  introducing  popery,  he  ought 
iot  to  be  trusted  with  an  office  the  duty  whereoi  is  to 
ponish  and  suppress  it." 

Then,  as  to  the  fiftihi  and  sixth  counts, — it  is  in^ 
lated,  on  the  part  of  the  defendant,  that  the  letters 
tddreased  to  Mr.  Ainslie  were  equally  privileged  with 
tlxM  written  to  Mr.  Hunt,  They,  however,  clearly 
ted  upon  a  totally  different  footing.  The  object  of 
tte  omespondence  with  Mr.  Hunt,  was,  the  promotion 
rf  an  investigation  which  the  plaintiff  had  himself 
conrted;  whereas,  it  was  perfectly  dear,  upon  the  evi» 
dflooe,  that  the  correspondence  with  Mr.  Ainslie  was 
QRied  on  maliciously,  and  not  for  any  legitimpUe 
popose:  the  investigation  was  then  at  an  end.  Nor 
M  it  be  said  that  the  communication  was  privileged,  as 
idi&f  to  a  matter  essential  to  the  interests  of  society. 
As  to  the  special  damage,  —  it  appeared  that  some  of 
^  ooDgregation  had  absented  themselves  from   the 

(a)  Sir  J.  Bolt,  659. 
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chspeL  It  is  true,  no  persons  were  named  who  h 
ceased  to  attend :  but  that  is  not  necessary  in  a  case  li 
this.  [  V.  WiUiamsy  J.  Where  the  naming  the  *i» 
viduals  would  lead  to  inconvenient  prolixity,  the  role 
relaxed.]  In  the  case  of  a  gin-shop,  where  the  spec 
damage  consisted  in  the  loss  of  customers,  it  woe 
manifestly  be  impossible  to  name  them.  [  V.  fFiBiamM, 
Hartley  v.  Herring  {pi)  seems  an  authority  to  shew  tl 
the  allegation  of  special  damage  here  is  suffident.  Tl 
was  an  action  for  consequential  damage  for  slander  ii 
puting  incontinence  to  the  plaintiff;  and  it  was  held 
be  sufficient  to  state,  that  the  plaintiff  was  employed 
preach  to  a  dissenting  congregation  at  a  certain  lioena 
chapel,  that  he  derived  considerable  profit  from  1 
preaching,  and  that,  by  reason  of  the  scandal,  **  perso 
frequenting  the  chapel  had  refused  to  permit  him 
preach  there,  and  had  discontinued  giving  him  t 
profits  which  they  usually  had,  and  otherwise  won 
have,  given,"  —  without  saying  who  those  persons  wa 
or  by  what  authority  they  excluded  him,  or  that 
was  a  preacher  duly  qualified  according  to  the  10  An^ 
c  2. 


Talfourd,  Serjt.,  and  Atherton^  in  support  of  the  lU 
The  words  charged  in  the  first  and  second  counts  i 
clearly  not  actionable  per  se.  They  are  not  alleged 
have  been  spokwi  of  the  plaintiff  in  relation  to  1 
office  orcalling  of  a  dissenting  minister:  all  the  innneiu 
apply  them  to  the  partnership  transactions  between  f 
plaintiff  and  Henry  IHnhorny  and  to  a  time  anterior 
the  plaintiff's  assumption  of  the  ministry.  They  dun 
no  indictable  offence :  and  there  is  no  special  dams 
wen  alleged  or  proved.  It  is  scarcely  posrible  to  oo 
ceive  slander  calculated  more  seriously  to  affect  the  pi 


(a)  8  T.  R.  150. 


1«  VICTORIA, 


30» 


fbadooal  success  of  a  physician,  tlian  that  which  was 
held  not  to  be  actionable  in  Ayre  y.  Craven.     Lord 
Ifewtum  there  says :  ^*  Some  of  the  cases  have  proceeded 
to  a  length  which  can  hardly  fail  to  excite  surprise ;  a 
dexgjman  having  failed  to  obtdn  redress  for  the  impu- 
tation of  adultery,  —  Parrot  v.  Carpenter  (a),  —  and  a 
•dioolmistress  having  been   declared  incompetent  to 
maintain  an  action  for  a  charge  of  prostitution,  — per 
TtBuden^  J.,  in   Wharton  v.  Brook,  {b)     Such  words 
were  undeniably  calculated  to  injure  the  success  of  the 
plaintiflb  in  their  several  professions ;  but,  not  being  ap» 
pfioble  to  their  conduct  therein,  no  action  lay,''    Sup- 
pose the  defendant,  in  that  case,  had  gone  on  to  say,  -— 
'I  win  so  expose  Dr.  Ayre  that  he  will  not  be  able  to 
obtain  admission  to  a  single  family  in  HuU,^  —  would 
tint  have  made  any  difference  ?    These  words  would 
BNrely  have  supported  the  colloquium :  but  they  would 
live  had  no  efiect  beyond  that.     Lumby  v.  Allday  also 
shews  that  words,  to  be  actionable  as  spoken  of  a 
Bin  in  his  office,  must  be  spoken  of  him  in  reference  to 
Hi  character  or  conduct  in  such  office.     Pemberton  v. 
C»&r  is  decisive:  it  marks  precisely  the  distinction  be- 
tween what  is,  and  what  is  not,  spoken  of  the  party  in 
Deference  to  his  office  or  calling.     The  first  count  of 
the  dedaration  there  stated  words  spoken  of  the  plaintiff 
ID  his  profession,  as  follows,  —  with  innuendos,  and  an 
inducement  stating  only  that  the  plaintiff  was  vicar  of 
aelmrch,  and  the  defendant  a  clergyman,  and  that  the 
ihintiff  had  always  conducted  himself  well  in  his  pro- 
fontm,  —  **  The  very  day  I  came  into  residence.  Dr. 
Aniertoit  (the  plaintiff)  sent  for  me:  il  went,  and 
^aed  with  him ;  and  the  wine  must  have  been  drugged, 
^%  I  took  but  two  glasses,  and  was  quite  stupifiedL 
^f^  in  thb  condition.  Dr.  Pemberton  put  a  bill  into 

,  («)  %,  64.,   Cro.  \Eliz.  (6)  1   Ventr.  21.     And  see 

^  *  Wdby  Y.  EUt<m,  ante\  p.  142. 
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1849.        my  hands,  and  requested  me  to  sign  it,  sayingt,  <I  tiiij 

— — -        to  have  it  as  a  security  for  the  payment  of  1302.  jm 

H<»««oD     ^»„  for  reading  for  you  at  the  new  ohunsh.'    I  m 

Taomr.       swered,  ^  Well,  give  me  a  pen,  and  I  will  sign  it*'    In 

mediately  I  had  signed  it.  Dr.  Pejnberton  snatched  : 

up,  and,  laughing,  said,  *  This  will  be  quite  8afe»*    Tl 

bill,  I  think,  was  drawn  for  25002.  or  26001L :   bit 

having  been  stupified  with  the  wine,  I  do  not  ri^dl 

remember.    You  cannot  suppose  that  I  oan  visit  a  au 

who  so  cheated  me  at  my  first  coming^''  — innaend 

that  the  plaintiff  fraudulently  obtained  the  bill  from  tl 

defendant  while  he  was  stupified  vrith  drugged  tfia 

The  second  count  stated  the  words  spoken  of  the  pU 

tiff  in  his  profession,  —  with  innuendos,  but  no  ftntb 

material  inducement,  —  as  follows :    **  Dr,  JPembeHi 

placed  before  me  a  bill.     I  signed.     I  do  not  know  i 

what  amount  it  was,  whether  for  2000iL  or  SOOOiL ;  fii 

I  was  completely  pigeoned  by  Dr.  PemhtrUm^  —  ion 

endo,  that  the  plaintiff  had  obtained  the  bill  &hb  tl 

defendant  by  fraud.    The  declaration  alleged,  for  fSfm 

damage,  that  the  plaintiff's  curate  believed  him  gnil 

of  the  misconduct,  and,  by  reason   thereof^  was  pi 

vented  from  cordially  and  effectuaUy  assisting  the  ^ai 

tiff  in  the  clerical  duties  and  spiritual  concems  of  ii 

parish.     After  verdict  for  the  plaintiff,  it  was  held»  *i 

a  motion  in  arrest  of  judgment,  —  that  the  first  oon: 

was  good,  because  the  words  therein  set  fi[>rth  refleofi 

upon  the  plaintiff  in  his  profession :  but  that  the  aeooi 

count  was  bad,  because  the  words  there  did  not  20  veflei 

That  case,  it  is  conceived,  presents  the  true  pnncii 

for  the  decision  of  this.     It  is  not  because  the  party  ii 

clergyman,  that  any  peculiar  injury  to  hb  pRMfNi 

would  necessarily  result  from  an  imputation  of  J 

honesty.     There  is  but  one  rule  of  moral  conduct  ps 

pounded  for  all  men.      The  quality,  the  pi^sence 

absence  of  which  is  imputed,  must  have  a  special  tefi 
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enoe  to  the  caUing  or  profession  of  the  plaintiff.     To        1849. 
unpute  to  a  deigynuin  or  a  physician  want  of  legal,  or       — — - 
to  an  attorney  want  of  theological  or  medical,  knowledge,     Hopwooi^ 
would  be  no  offence.     In  Hartley  v.  Herring^  the  plain*       THoiur» 
tiff  lost  his  office:  aff  the  congri^ation  were  alleged  to 
bsre  left  the  diurch.     The  special  damage  must  be  a 
dbeet  conaeqnenoe  of  the  speaking  of  the  words  to  the 
pemm  to  whom  they  were  addressed,  not  of  the  illegal 
repetition  of  them  by  another.     [Wilder  C.  J.,  referred 
to  Wordy.  Weeks,{d)'] 

With  respect  to  the  fifth  and  sixth  counts,  the  alleged 

KbeUous  letters  were  clearly  written  under  circum-i 

stances  which  rendered  the  writing  of  them  privileged. 

They  were  communications  addressed  by  the  defendant 

to  a  gentleman,  who,  as  the  plaintiff's  friend,  had  been 

dqmted  with  him  to  inquire  into  certain  charges  which' 

U  been  whispered  against  the  plaintiff:  and,  although 

ikt  inquiry  was  at  an  end  when  the  letters  in  question 

woe  written,  the  defendant  might  fairly  consider,  from 

As  drcnmstances,  that  the  communicatbns  would  still 

be  privileged.  (&) 

Cur.  adv.  vuU. 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
wort. 

Thb  was  an  action  to  recover  damages  for  verbal  and 
vritten  slander.  The  declaration  contained  nine  countSt 
Tbe  first  and  second  counts  were  founded  upon  the 
vetbd  slander ;  the  third  and  fourth  counts,  and  also 
tte  seventh,  eighth,  and  ninth  counts,  were  abandoned 
tttbe  trial,  and  it  is,  therefore,  unnecessary  to  advert 
to  them;  and  the  fifth  and  sixth  counts  were  framed 
^u  the  written  slander. 

(i)  7  Bingh.  211.,  4  M.  S(         (6)  It  would  Mem  to  be  im- 

'•  796.    And  tee  Edsail  y.  material  whether  the  defendant 

^>Ms2^   4  3f.  Sf    O.  1090.,  believed  the  communications  to 

^8m,N.R.  801 .  be  privileged  or  not. 

X  4 
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A  verdict  was  found  for  the  plaintiff  upon  the 
and  second  counts,  with  1502.  damages;  and  upon 
fifth  and  sixth  counts  a  verdict  was  found  for 
with  1002.  damages. 

A  rule  has  been  obtwied  hy  the  defendant,  ca 
upon  the  plaintiff  to  shew  cause  why  a  verdict  A 
not  be  entered  for  the  defendant  upon  the  first,  aei 
fifth,  and  sixth  counts,  or  such  of  them  as  the  < 
should  think  fit,  or  why  the  judgment  should  nc 
arrested,  or  why  there  should  not  be  a  new  triaL 

Upon  the  argument  of  the  rule  before  us,  the  c 
tions  were, — first,  whether  the  words  which  formei 
subject-matter  of  complaint  in  the  first  and  ae 
counts  were  actionable,  either  by  reason  of  the  im] 
iions  conveyed  in  them,  or  by  reason  of  their  hi 
been  uttered  in  relation  to  the  plaintiff^s  profei 
character,  or  office  of  a  dissenting  minister,  or  by  n 
of  special  damage,  properly  allied,  resulting  from  1 
and  of  which  evidence  was  ^ven  at  the  trial ;  u 
to  the  fifth  and  sixth  counts,  whether,  on  the  evii 
given  at  the  trial,  the  letters  which  contunec 
allied  defamatory  matter,  were  written  under  di 
stances  entitling  them  to  be  considered  as  a  privi 
communication:  and  a  further  question  was  i 
whether,  if  the  words  in  the  first  and  second  o 
were  actionable  only  by  reason  of  special  dai 
special  damage  was  properly  alleged  in  the  dedaia 

We  have  considered  the  several  points  which 
been  argued;  and,  first,  with  regard  to  the  i 
slander.  The  inducement  states,  that,  before  the 
mitting  of  the  grievances,  the  plaintiff  had  been  in  1 
in  partnership  with  one  Pinhom,  his  brother-in 
that  the  partnership  had  been  dissolved,  and  that  ci 
fidse  and  scandalous  reports  concerning  the  pia 
and  concerning  the  said  partnership  accounts  and  n 
transactions,  had  been  circulated ;  and  that  the  de 
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aot,  in  a  oertaia  difioourse  of  and  concerning  the  plaintiff^ 
and  of  and  oonoeziiing  him  in  his  calling  and  ministry, 
mai  of  and  oonceming  the  matter  before  set  forth,  had 
aaid — ''He  is  a  rogue;  and  I  can  prove  him  to  be 
80^  hj  books.  He  pretends  he  has  been  as  good  as  a 
fitlier  to  him ;  but  70a  see  he  has  been  robbing  him. 
He  has  cheated  Mr.  Pinhom  of  20002. ;  so  you  see  what 
sort  of  a  father  he  is.  I  will  so  expose  him  that  he 
•hall  not  be  able  to  hold  up  his  head  in  Thatcham  pul- 
jBty  or  any  other.  He  has  out-generaUed  him  in  every 
thing.** 

The  words  complained  of  in  the  second  count,  are-— 

^  He  has  cheated  his  brother-in-law  of  upwards  of 

2000iL      I  wonder  how  any  respectable  person  can 

eopntenance  such  a  man  by  their  presence.   I  have  been 

adriang  some  persons  to  go  to  the  Weslcyan  chapel ; 

fur,  they  would  there  hear  plain  honest  men.** 

The  words  set  forth  in  these  counts  were  uttered  in 

^  oonrse  of  smne  lengthy  commimications  referring 

to  tiansactions  between  the  plaintiff  and  Pinhom  ;  and 

titt  context  with  which  the  words  complained  of  were 

CQimectedj  fully  explained  the  sense  in  which  they  were 

wd,  and  that  the  imputation  intended  to  be  conveyed, 

ml  whidi,  as  the  evidence  shewed,  was  understood  by 

tkem,  was,  that  the  plaintiff  had  taken  advantage  of  his 

ltodier*in-law,  in  the  course  of  their  partnership  trans- 

se&ms,  and  had  obtiuned  a  great  pecuniary  advantage 

in tlie adjustment  of  their  accounts;  but  by  what  pre- 

ciie  means  that  was  imputed  to  have  been  accomplished, 

*m  not  explained.     The  words  had  no  relation  to  any 

conduct  pursued  by  the  plaintiff  as  a  minister,  or  con- 

Voan  with  any  of  the  duties  of  his  office ;  although  the 

^efeadant  allied  that  the  plaintiff  was  unfit  to  be  a  mi- 

iwr,  by  reason  of  misconduct  at  a  former  period,  before 

Ittliecanie  a  minister,  and  when  he  was  a  tradesman.  The 

^oids  themselves  are  clearly  not  actionable  per  se :  and 
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the  authorities  referred  to  in  the  course  of  the  wgamei 
eetablbh  that  they  cannot  be  deemed  to  have  bti 
spoken  of  the  plaintiff  in  his  character  or  office  cf 
minister,  in  any  sense  which  will  subject  the  defenda 
to  an  action  in  that  respect.  It  is,  therefore,  onlj  «p 
proof  of  special  damage  having  resulted  from  the  spaa 
ing  of  the  words,  that  the  action  can  be  maintMm 
But,  upon  reference  to  the  evidence,  it  is  dear  i»  ak 
damage  was  proved*  The  only  evidence  apfdiodde' 
that  subject,  is,  that  a  witness  stated  that  the  plainl 
had  told  him  that  he  was  to  receive  30/.  a  year  aa  1 
remuneration  for  fajs  ministerial  duties ;  but  notluaig  %p 
said  of  the  mode  in  which  such  sum  was  to  be  rate 
or  of  the  parties  by  whom  it  was  to  be  paid.  It  w 
also  stated  that  rents  were  paid  for  the  occupation 
the  pews :  but,  by  whom  received,  or  how  appUed,  ihft 
was  no  evidence.  It  was  further  stated,  that  the  attoo 
ance  at  the  chapel  had  lately  diminished  in  nmnbe 
but,  firom  what  cause,  or  whether  the  parties  seoedk 
were  pew-renters,  or  contributors  in  any  way  to  tl 
funds  of  the  meeting,  did  not  appear.  It  was  il 
proved,  that,  before  the  uttering  of  the  w<»d8  ooi 
plained  of,  the  plaintiff  had  determined  to  quit  his  offi 
of  minister  of  that  meeting,  and  had  ^ven  notice  to  4 
congr^ation  of  such  his  intention.  It  was  fikewi 
proved  that  there  had  been  such  very  unusual  ai 
unseemly  altercations  during  divine  service,  as  mig 
reasonably  account  for  a  diminution  of  the  number 
attendants  at  the  meeting  or  chapel :  and  there  was 
evidence  that  could  properly  be  submitted  to  the  joi 
to  authorise  them  to  find,  as  a  fact,  that  any  one  pera 
had  ceased  to  attend  in  consequence  of  the  words  eoe 
plained  of,  or  that  the  plaintiff  had  sustained  m 
pecuniary  damage  whatever. 

In  the  absence,  therefore,  of  all  evidence  of  any  « 
minution  of  the  number  of  attendants  at  the  chapel, 
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of  any  pecaniary  loes  or  damage  in  consequence  of  the        1849, 
iniputaiion  made  by  the  defendant  against  the  plaintiff, 
jgai^M  the  words  themselves  are  actionable,  the  plaintiff  ^^ 

bas  no  caose  of  action :  and  the  authorities  shew,  that,       Tbobv. 
in  point  of  law,  such  words  are  not  actionable. 

Seooadlyy — with  respect  to  the  written  matter  com- 

pbined  of, — the  question  is,  whether  the  letters  in 

wliidi  suoh  matter  was  contained,  were  written  under 

crounstances  which  brought  them  within  the  principle 

XKOgnisedy  of  a  privileged  communication. 

It  appears  that  the  plaintiff  had  desired  that  an  inve^ 
tiption  should  take  place  into  the  truth  of  some  duu^es 
itieh  had  been  made  by  a  Mrs.  B.f  who  was  a  member 
of  the  oongn^^tion  over  which  the  plaintiff  presided, 
aad  that  the  defendant  had  acted  as  Mrs.  BJ's  represent- 
attieand  advocate  during  those  investigations;  that, after 
■one  meetings,  and  various  communications  had  taken 
fhoe  upon   the  subject,   a  Mr.  Ainslie,  a  dissenting 
■anister,  ha4  been  invited  by  the  plaintiff  to  pursue  the 
inresUgation  on  his  behalf;  that,  in  the  course  of  doing 
10^  Mr.  AinsHe  had  had  an  interview  with  a  Mr.  Pinham, 
d  Southampton,  from  whom  it  was  supposed  and  alleged 
^  charges  against  the  plaintiff  had  originated;  and 
tint,  after  such  interview,  Mr.  AinsUe  had,  in  the  de- 
ioidtnt's  absence,  called  at  the  defendant's  residence, 
&r  the  purpose  of  communicating  with  him  upon  the 
Bobject  of  those  charges.     It  further  appeared  that  the 
debadanty  upon  being  informed  of  the  application  of 
the  plaintiff^s  friend,  Mr.  Ainstie,  had  written  to  Mr, 
JkiSe  upon  the  subject,  and  that  the  letters  com- 
{limed  of  were  written  in  the  course  of  a  correspondence 
leiween  the  defendant,  who  had  been  acting  as  the 
biend  and  advocate  of  Mrs.  B.,  and  Mr.  Ainslie,  the 
sdrocate  of  the  plaintiff.     And  it  further  appeared  that 
^  correspondence  was  carried  on  by  Ainslie  in  con- 
currence with  the  plaintifi^  who  furnished  the  materials 
fcriini&'s  answers  to  the  defendant's  letters. 
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The  result  is^  that  the  communication  between  t 
defendant  and  Ainslie  arose  out  of  an  invitation  to  f 
defendant,  made  by  the  plaintiff's  friend,  with  his  og 
currence,  to  enter  into  a  discussion  upon  the  cfaaq 
made  against  the  plaintiff  in  respect  of  his  transactio 
with  Ptfihorn^  and  that  Ainslie  must  be  conndered 
representing  the  plaintiff,  in  the  correspondence  tf 
took  place.  And  it  seems  to  the  court  that  the  lett< 
written  in  relation  to  the  matters  under  discussion,  i 
within  the  principles  of  a  privileged  oommunicatic 
The  sole  object  of  Ainslie^s  communication  witb  t 
defendant,  was,  to  discuss  the  matters  the  defenda 
alleged  against  the  plaintiff,  with  a  view  of  establisUl 
that  the  imputations  made  against  the  plaintiff  w<i 
unfounded,  and  with  the  intention  of  the  result  bei 
made  known  to  the  congregation. 

Attending,  therefore,  to  the  circumstances  and 
which  the  letters  were  written,  we  think  that  they  en 
stituted  a  privileged  communication,  for  wludi,  imdfl 
.the  circumstances  of  this  case,  no  action  can  be  mni 
tained.  And,  as  we  think  that  no  action  caa  h 
maintained  for  the  verbal  slander  which  forms  the  8Db< 
ject  of  the  first  and  second  counts,  or  for  the  wnMi 
Blander  which  forms  the  subject  of  the  fiftJi  and  tsoA 
counts,  and  as  no  evidence  was  offered  in  support  d 
the  other  counts  in  the  declaration,  a  nonsuit  most  b< 
entered. 

The  view  thus  entertained  by  the  'court  renden  i 
unnecessary  to  express  any  opinion  upon  t&e  odv 
points  which  have  been  argued  in  the  course  of  ti 
case. 

Bule  absolute. 
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Charles  Frederick  Augustus  Williabi,  Sove- 
reign Duke  of  Brunswick  and  Luneburg,  v. 
Abbaham  Slowman,  John  Baker,  John  Towns- 
HSKD,  James  Miles,  and  Benjamin  Brown. 


June  25. 


'THIS  was  an  action  of  trespass   brought  by  His  ^Vhere  a  plea 

Serene  Highness  the  Duke  of  Brunswick  against  trespass  under 

Smman  and  Baker,  officers  of  the  sheriff  of  Middlesex,  siJLfa,^  on 

Tmaiskend,  an  attorney^  and  Miles  and  Brawn,  assist-  JjJ®  ^""  te 

aots  to  the  officers,  for  breaking  and  entering  the  pkin-  door  was 

tiff's  dwelling-house,  maUng  a  noise  and  disturbance  ®P®°  •^  *® 
-,,,•.  J  ..         ,.  ,  ,   time  of  the 

thereiD,  breaking  open  doors,  seizing   his  goods  and  ^^^  ^^^ 

diitteby  and  compelling  him  to  pay  a  sum  of  money  to  seizure,  that 

induce  them  to  withdraw  from  possession.  allegation 

Ihe  defendants  severally  pleaded  not  guilty,  and  also  issue  by  the 

ajvtification  of  all  the  trespasses  complained  of, — ex-  replication  de 
cqitthat  Slowman  justified  only  the  entry  and  seizure, —     ^^  ^  gj^^, 

under  a  writ  otjieri  facias,  at  the  suit  of  one  Charlotte  riff's  officer, 

ifcwfcw,  againist  the  goods  and  chattels  of  the  plaintiff,  towhomawrit 

*  ,  _  ,       01  Ju  fa,  was 

iQr200iL  debt,  9/.  10#.  damages,  and  4/1  percent  m-  directed, 

terert,  — the  outer  door  being  at  the  time  open.  offered,  for  a 

The  phuntiff  joined  issue  on  the  plea  of  not  guilty,  ^nddemion 
od,  admitting  the  writ,  replied  de  injurid,  absque  re-  to  delay  its 

«4»  eausee,  to  the  pleas  of  justification.  execution  for 

*  "  a  few  days. 

A,  who  exercised  the  office  of  bailiff  to  the  sheriff,  in  partnership  with  A.y  after- 

Wdi  illegally  executed  the  writ,  by  breaking  open  an  outer  door;  and  A.  snb- 

■qnently  withdrew  his  men  from  possession  on  payment  of  the  amount  indorsed 

<n  the  writ,  and  of  a  iofiu^  to  himself:  —  Held,  sufficient  to  warrant  the  jury  in 

^ndii^  il.  to  be  a  co-trespasser,  as  having  authorised  the  unlawful  act  of  his 

firtner,  B. 

In  luch  a  case,  the  damages  are  peculiarly  in  the  discretion  of  the  jury  :  and 

they  may  include  the  sum  paid  for  the  withdrawal  of  the  execution. 

Qjnaref  to  what  extent  a  seizure  of  goods  under  9^  jL  fa.  can  be  justified, 

when  properly  pleaded,  where  tlie  possession  of  the  goods  has  been  illegally 

obCiioed. 
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The  cause  was  tried  before  fVUde^  C.  J.,  at  ^e  At&k 
at  WestminsteTy  after  Hilary  term^  1848.  It  appeir 
that  the  defendants  Slowman  and  Bakery  who  were 
partnership  as  officers  of  the  sheriff  of  Middlesex,  hanj 
in  their  hands  a  JL  fa.  against  the  goods  of  the  Dokft 
Brunswick,  upon  a  judgment  obtained  agiunst  himi  at  t 
suit  of  one  Charlotte  Munden,  Baker,  on  the  VSOk 
May,  1847,  accompanied  by  his  assistants  IfiEtf  m 
Brawn,  and  by  Townshend,  the  attorney  of  the  emx 
tion-creditor,  proceeded  to  the  duke's  mansion  ii  il 
Regenfs  Park,  for  the  purpose  of  making  a  levy.  •  lb 
officers,  taking  advantage  of  the  gate's  being  opwi 
for  the  purpose  of  letting  in  some  one  elae«  nidMAii 
and,  as  was  alleged  by  the  plaintiff's  witnesses,  hdh 
open  the  front  door,  and  so  effected  a  seizure. 

On  the  other  hand,  several  witnesses,  called  on  Ik 
part  of  the  defendants,  a^  distinctly  swore,  that  An 
outer  door  of  the  house  was  open  when  they  first  gpiid 
access  to  the  garden;  and  that,  one  of  the  dfan 
having  entered  the  house,  and  having  been  lbnU|) 
ejected  by  the  plaintiff's  porter,  the  officers,  assktedl) 
Townshend,  again  broke  in,  and  made  the  levy. 

It  did  not  appear  that  Slowman  was  present  di0t 
any  part  of  the  transaction ;  but  it  was  proved*  M 
before  the  levy  was  made,  he  had  called  upon  Ai 
duke's  attorney,  and  offered,  for  a  consideration  of  W 
to  delay  the  execution  for  a  few  days,  as  he  hsd  btf 
informed  that  the  duke  purposed  to  apply  for  aa  is 
junction.  It  further  appeared,  that  the  plaintiff  tt* 
dered  (under  protest)  to  Baker  the  amount  indowi 
on  the  writ,  but  that  Baker  declined  to  accept  %i^ 
withdraw,  without  the  assent  of  Slowman,  and  SIm00 
declined  to  assent  except  on  payment  to  him  of  a  iiiW 
of  20iL ;  and  that  ultimately  that  sum,  together  witkftl 
amount  directed  to  be  levied  under  the  writ,  hsfi^C 
been  tendered  to  Slowman,  under  protest,  was  aco^tsl 
and  the  officers  withdrawn. 
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!belfHmed  judge  left  the  case  to  the  jury  upon  the 
le  of  the  evidence,  —  telling  them,  that,  if  thej 
I  of  opinion  that  the  plaintiff  had  paid  the  money  in 
r  to  induce  the  defendants  to  withdraw  the  execu- 
thej  might  give  the  amount  so  exacted,  as  part  of 


le  jury  returned  a  verdict  for  the  plaintiff,  damages 
I  observing  that  that  sum  was  meant  to  include  the 
paid  by  the  plaintiff  to  induce  the  defendants  to 
Iraw  the  execution, 
the  following  Easter  term, 

Jamet^  for  the  defendants  Baker  and  Brawn,  and 
tHs,  Seijt,  for  Tawnshend  and  MUes,  obtained  rules 
for  a  new  trial,  on  the  ground  that  the  verdict 
igainst  evidence,  and  upon  affidavits,  or  to  reduce 

IBIMTfli 

le  affidavits  were  those  of  Charles  Burrows  and 
f  Archer,  police  constables  (who  had  both  been  ex- 
xl  as  witnesses  for  the  defendants  at  the  trial),  and 
karks  CadweU,  a  sheriff's  officer's  assistant,  and 
Baker,  one  of  the  defendants.  The  affidavits 
vmnDS  and  Archer  stated,  in  substance,  that  Bate, 
lainiiff's  porter,  had,  in  the  course  of  conversation 
them,  whUe  on  duty  at  the  spot,  admitted  that  the 
Ps  officer  (meaning  Baker)  had  rushed  by  him 
gh  the  garden  gate,  when  he,  the  porter,  opened 
idmit  some  one  else,  and  that  the  officer  then  ran 
I  the  garden,  and  up  the  hall  steps  into  the  hall, 
ihenoe  into  hb,  the  porter's,  room,  and  that  he, 
ran  after  him,  and  took  him  by  the  trowsers  and 
of  his  neck,  dragged  him  out  of  the  house,  and 
r  him  on  the  gravel-walL  CadweWa  affidavit 
A  a  similar  conversation  to  have  taken  place  be* 
1  himself  and  Bate,  whilst  he,  Cadwell,  was  re- 
ing  in  possession  under  the  Ji.  fa.  at  the  plaintiff^s 
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house.  Baker,  in  his  affidavit,  stated,  that,  immedialii 
the  garden  gate  was  opened  by  the  porter,  he  rush 
in,  ran  across  the  garden  and  up  the  steps  into  the  In 
the  door  being  open,  and  went  into  a  room,  whidi 
believed  to  be  Bate^s  room;  that,  whilst  there^  a 
while  he  was  in  the  act  of  pulling  out  his  warra 
Bate  entered,  and  caught  hold  of  him,  and  dn^ 
him  out,  and  threw  him  down  on  the  gravel-wi 
in  the  garden;  and  that  the  writ  had  been  letom 
^erijicim 


ByleSf  Seijt.,  on  behalf  of  Slowman,  obtuned  a  sinu 
rule,  and  also  to  enter  a  verdict  for  him  on  the  seoo 
issue,  on  the  ground  that  he  was  not  present  at  t 
time  of  the  alleged  trespass,  and  that  what  was  dc 
by  him  before  and  after  the  transaction,  did  not  reiH 
him  liable  as  a  co-trespasser.  The  learned  aerjei 
submitted,  that,  as  regarded  the  220/1,  that  sum  1 
been  improperly  included  in  the  damages,  inasmnfih 
it  appeared  that  there  had  been  a  legal  judgment  m 
execution  against  the  present  plaintiff  for  that  suni,  m 
that  he  had  paid  it  to  the  sheriff,  who  had  handed 
over  to  the  execution-creditor.  And  he  referred  to  d 
Year  Book,  18  E.  4,  fo.  4.  a.  (a)  (cited  with  approbatio 
in  Semayne^s  case  (&),)  and  also  to  Bac.  Abr.  Exeettk 
(N.)  pi.  7.  c\  and  Yates  v.  Delamayne,  cited  in  Ai 
Abr.  tit.  Execution^  (N). 


Allerty  Serjeant,  Lushy  and  Hennikery  shewed  CUM 
There  was  evidence  on  both  sides ;  and,  the  case  beb, 
one  peculiarly  for  the  consideration  of  a  jury,  and  tlia 
havinsT  been  no  manifest  wronc;  done  in  the  conditio 
to  which  they  came,  there  is  no  pretence  for  distnibil 


(a)  Au  answer  by  Littleton^ 
J.,  with  the  assent  of  the  other 
justices  of  C.  P.,  to  a  case  put 
by  Cateiby,  K.  S. 


(6)  5  Co.  Rep.  91. 
(c)  Citing  Semayne'u 
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tbe  verdict     And^  with  regard  to  the  affidavits,  two  of 

tliem  are  by  witnesses  who  were  examined  at  the  trial, 

and  all  refer  to  a  matter  which  was  then  before  the 

jweji  and  therefore  they  can  hardly  afford  gronnd  for  a 

oewtriaL 

The  damages  were  peculiarly  for  the  determination 
of  the  jury.  In  Kerbey  v.  Denby  (a),  upon  a  motion  to 
ledoce  the  damages,  in  an  action  for  breaking  and 
entering  the  plaintiff's  dwelling-house,  and  assaulting 
and  imprisoning  him^  under  colour  of  a  writ  of  ca,  sa,. 
Lord  Abinger  said :  '<  I  think,  if  I  had  tried  the  cause, 
I  should  probably  have  said,  that,  if  parties,  knowing 
what  the  law  is,  wantonly  violate  it,  the  jury  should  not 
be  sparing  in  the  damages.  It  is  the  safest  way  to  say, 
that  he  who  knowingly  violates  the  law  in  one  respect, 
xnoit  take  all  the  consequences." 

It  ifi  said  that  the  learned  judge  who  tried  the  cause 
lu  wrong  in  telling  the  jury  that  they  were  at  liberty 
toindade  in  their  estimate  of  damages,  the  amount  of 
the  levy  indorsed  on  the  writ.  A  dictum  in  Semayne^s 
ttie(ft),  is  relied  on  to  shew  that  the  execution  having 
heen  executed,  and  the  money  levied  and  paid  over  to 
the  execution-creditor,  it  cannot  be  recovered  back. 
Biat  dictum, — which  is  as  follows,  "  It  is  said  in  18  E, 
^4.  a.,  by  Littleton^  and  all  his  companions,  it  is  re- 
idyed  that  the  sheriff  cannot  break  the  defendant's 
hooee  by  force  of  a  Jieri  facias,  but  he  is  a  trespasser  by 
the  breaking,  and  yet  the  execution  which  he  then  doth 
tttbe  house  is  good,**  —  is  copied  in  Bac.  Abr.  Execu- 
^  (N).  pL  7,  where  the  following  is  added  in  a  note, 
-*"In  Trinity  term,  17  G.  3.,  in  the  cause  of  Yates 
Old  Others. y,  Delamayne,  the  court  set  aside  an  execu- 
w  levied  on  the  defendant's  goods  in  his  dwelling- 
wWtte,  because  the  officer  forcibly  broke  into  the  house 
tocxecute  the  writ"     In  Buckenham  v.  Francis  (c),  in 
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(«)  I M. Si  IT.  336,Tyrwh. 
TOLVin.— C.B. 


(b)  5  Co.  Rep.  93.  a. 

(c)  IIJ.  B,  Moore,  4(K 
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trespass  for  breaking  open  the  outer  door  of  the 
tiff's  dwelling-house,  &c.;  a  plea  justifying  the  entr 
generally,  under  a  pluries  JL  fcuy  not  averring  tb 
the  outer  door  was  open  at  the  lim^  of  the  etitrj,  ia 
held  bad,  on  special  demurrer.  Kerbey  v.  Denby  is 
authority  to  the  same  effect  That  was  an  actioa 
trespass  for  breaking  and  entering  the  plaintiff's  dweUin 
house,  and  assaulting  and  imprisoning  him,  &c  H 
defendants  pleaded,  —  first,  not  guilty,  —  secondly^  ^ 
to  all  the  trespasses  alleged,  except  the  breaking  of  tb 
dwelling-house,  a  justification  under  a  writ  of  ca^u 
and  warrant  thereon,  by  virtue  of  which  the  defendiiift 
entered  the  house,  the  outer  door  being  open,  and  axrestK 
the  plaintiff.  The  plaintiff  replied  (admitting  the  writ  tui 
warrant)  de  injurid  sua  proprid  absque  residua  eau$ 
It  was  proved  that  the  defendants,  who  were  baiUffib  V 
execution  of  the  warrant,  broke  open  the  outer  dooi 
of  the  plaintiff's  house,  and  so  gained  an  entrance^  ui 
arrested  him.  And  it  was  held,  that  the  avenneBtii 
the  plea,  that  the  outer  door  was  open,  was  a  matniil 
averment,  for,  that  the  door's  being  open  was  a  M 
dition  precedent  to  the  defendant's  right  to  enter  id 
arrest  the  plaintiff  in  his  house ;  and  therefore  that  tk 
plea  was  sufiSciently  traversed  by  the  general  repUcitiiM 
and  it  was  not  necessary  to  reply  the  breaking  of  th 
outer  door.  Parke,  B.,  in  that  case,  says :  '^  I  bdieM 
the  result  of  the  uniform  course  of  precedents  wiH.h 
found  to  be,  that  the  door  being  open  is  a  conditiai 
precedent  to  executing  the  writ  in  the  dweUiDg-hooH 
and  therefore  that  the  averment  is  material:  and,  if^H 
it  is  well  traversed  by  the  replication  de  injurid  et^ 
residuo  causcB.^^  If  an  execution  under  2k  Jin  feu  ill^ld^ 
executed  may  be  upheld,  it  is  difficult  to  say  why  it* 
execution  under  a  ca*  so,,  should  not  also  be  V1E0 
This  court,  in  Barratt  v.  Price  (a),  held,  that,  wh^ 


(a)  9  \Bingk.  566.,^2  M.  4  Scott,  634.,  I  DowL  P.  C  7^ 
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id  illegally  arrested  the  defendant  under  one 

ODuId  not  lawfully  detain  him  under  another 
bifl  hands  at  the  time:  and^  in  Hodgson  v. 
(«)i  where  the  defendant  had  been  arrested  on 
.9  to  execute  which  the  sheriff's  officer  had 
n  outer  door»  Patteson,  J.,  discharged  him  out 
ly.  [  Wilde,  C.  J.  If  the  law  were  not  so,  much 
I  unnecessarily  wasted,  in  Leey.  Gansel{b\  in 
g  whether  the  door  which  was  broken  open, 
uter  or  an  inner  door.] 
>nly  remaining  question  b,  whether  the  de- 

Slarnnum  was,  under  the  circumstances,  re* 
\  with  ^he  other  defendants  for  the  trespasses 
3d  by  them.     The  warrant  was,   it  appears, 

to  Slourman  and  his  partner  Baker.  Before 
mtion,    Slowman  proposed    to   the  plaintiff's 

to  delay  enforcing  it  for  a  few  days,  upon  his 
id  a  gratuity  of  20/.  And,  after  the  seizure, 
plied  to  for  his  assent  to  the  withdrawal  of  the 
from  possession,  Slowman  declined  to  give  it 
3  received  the  20L  ;  and  the  money  was  paid  to 
ier  protest.  Slowman  thus  so  far  identified 
with  the  trespass,  as  to  render  him  liable  for  all 
leqtiences.  McLaughlin  v.  Pryor{c)y  is  very 
IS  to  the  present  case.  There,  the  defendant 
era  hired  a  jolM^arriage  and  four  post-horses, 
»  postillions,  to  go  to  Epsom  races :  on  the  road, 
tillione,  in  ^'cutting  in"  to  the  line  formed 
purpose  of  passing  through  a  toll-gate,  over- 
ly gig  ii^  which  the  plaintiff  was  seated,  and 

injured  him :  after  the  accident  had  happened, 
mdant,  who  was  on  the  driving-box,  offered 
LO  the  injured  party,  and  gave  his  card;  and, 
e  owner  of  the  gig  afterwards  calling  upon  him, 


BwrfL  P.  C.  410. 


(c)  4  M.S^Q.  43.,  4  SeoU, 
N.  R.  655. 
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the  defendant  observed  that  '^cutting  in"  was  all  £ 
upon  such  occasions,  and  that  '^  he  intended,  if  the  4 
Iiad  gone  quietly  outy  to  have  pulled  up  to  let  it  in  agaiM 
it  was  held,  that  the  jury  were  warranted  in  infeiri 
that  the  postillions  had  acted  as  thej  did  with  i 
sanction  of  the  defendant,  and  consequently  that  he  n 
liable  in  trespass  for  the  injury  done.  Tindal,  C.  J«, 
his  judgment  in  that  case,  evidently  relies  more  up 
the  conduct  of  the  defendant  after  the  transaction^  th 
upon  what  was  actually  done  by  him,  or  by  his  din 
tion,  before.  All  that  was  decided  in  Wilson  v.  Tit 
man  (/z),  which  will  probably  be  cited  on  the  od 
side,  was,  that  a  bare  assent  by  A.  to  a  trespass  alrea 
committed  by  B.,  is  not  equivalent  to  a  prevM 
command,  and  therefore  will  not  make  A.  a  trespase 
That  has  no  application  here. 


Bylesy  Serjt.,  and  Bramwelly  appeared  to. support  : 
rule  obtained  on  behalf  of  Slowman,  The  defendU 
Slowman  clearly  was  entitled  to  a  verdict  on  not  goilt 
he  took  no  part  in  the  trespass,  if  any  was  committei 
nor  did  he  ratify  it  by  his  subsequent  conduct.  Wfa 
is  alleged  to  have  passed  between  him  and  the  pltfO 
tifTs  attorney  before  the  levy,  clearly  cannot  make  his 
liable.  To  render  him  responsible,  as  a  co-trespaaser] 
he  must  be  shewn  to  have  authorised  or  directed  it 
In  Robinson  v.  Vaughton  (i),  Alder  son,  B.,  says(c) :  **1 
I  give  a  man  leave  to  go  on  a  field  over  which  I  but 
no  right,  and  he  goes,  that  will  not  make  me  a  tiei 
passer :  but,  if  I  desire  him  to  go  and  do  it,  and  Ak 
he  does  it,  that  is  a  doing  of  it  by  my  authority,  whii 
is  quite  a  diifcrent  thing,  and  I  should  be  liable.**  ] 
Comgns's  Digest  (cQ,  it  is  said  that  trespass  lies  **  again 


(a)  GM.S^G.  236.,  6  Scoti, 
J\\  R.  894. 

(6)  8  C.  Si  P.  252. 


(c)  SCSfP.  255. 

(d)  Title  Trespass   (C.  1 
citing  ^Inst.  317* 


12  VICTORIA. 


325 


Brunswick 

r. 
Slowmak. 


all  who  procure  or  command  the  trespass ;  or  against        1849. 
bim  who  afterwards  assents  to  a  trespass  done  for  his        ■ 
use  or  benefit,  though  not  privy  at  the  time  of  doing  "^fj^f^ 
it"   Here,  the  act  complained  of  was  not  done  at  the 
ccxmmand  of  Slawman ;  nor  was  it  done  in  his  name, 
or  for  his  benefit     Even  if  he  expressly  ratified  it, 
therefore,  he  would  not  be  liable.     Wihon  t.  Tumman 
is  precisely  in  point    It  was  there  held,  that,  where  A. 
does  an  act  as  agent  for  £.,  without  any  communication 
with  CI,  C  cannot,  by  afterwards  adopting  that  act, 
make  A»  his  agent,  and  thereby  incur  any  liability,  or 
take  any  benefit,  under  the  act  of  A.     Tindal,  C.  J., 
in  delivering  the  judgment  of  the  court,  there  says: 
^  That  an  act  done  far  another  by  a  person  not  assuming 
to  act  for  himself,  but  for  such  other  person,  though 
without  any  precedent  authority  whatever,   becomes 
the  act  of  the  principal,  if  subsequently  ratified  by  him, 
is  the  known  and  well-established  rule  of  law.     In  that 
cue,  the  prindpal  is  bound  by  the  act,  whether  it  be 
for  his  detriment  or  his  advantage,  and  whether  it  be 
feimded  on  a  tort  or  a  contract,  to  the  same  extent  as 
hji  and  with  all  the  consequences  which  follow  from, 
tb  same  act  done  by  his  previous  authority.     Such 
WIS  the  predse  distinction  taken  in  the  Year  Book, 
7  E  4,  fo.  35  (a),  —  that,  if  the  bailiff  took  the  heriot, 
dttmiog  property  in  it  himself,  the  subsequent  agree- 
ment of  the  lord  would  not  amount  to  a  ratification  of 
Us  anthority  as  bailiff  at  the  time :  but,  if  he  took  it 
it  the  time  as  bailiff  of  the  lord,  the  subsequent  rati- 
&ition  by  the  lord  made  him  bailiff  at  the  time.     The 
aune  distinction  is  also  laid  down  by  Anderson,  C.  J., 
in  GodboW%  Reports,  109 :    'If  one   have  cause  to 
distain  my  goods,  and  a  stranger,  of  his  own  wrong, 
without  any  warrant  or  authority  given  him  by  the 


[{a)  H.  7^.  4,  fo.  24,  pLl.j 
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other^  takes  my  goods^  not  as  bailiff  or  servant  to 
other,  and  I  bring  an  action  of  trespass  against  h 
can  he  excuse  himself  by  saying  that  he  did  it  m 
bailiff  or  servant  ?  Can  he  also  father  his  misdemea 
upon  another?  He  cannot;  for,  once  he  was  a  t 
passer,  and  his  intent  was  manifest'  In  the  pvei 
case,  the  sheriff's  officers,  who  were  the  original  t 
passers  by  taking  the  goods  of  the  plaintiffi^  were 
servants  or  agents  of  the  defendant  Tumman,  but 
agents  of  a  public  officer  or  minister,  obeying  the  in 
^te  of  a  court  of  justice.  They  did  not  amioMl 
act  at  the  time  as  agents  or  bulifis  of  the  then  pkin 
Tumman ;  but  they  acted  as  the  servants  of  ancti 
vizn  the  sheriff  by  virtue  of  the  process  directed  to  ] 
by  the  court."  So,  here,  the  acts  complained  of  w 
not  done  in  the  name  of  Slawmauy  but  by  parties  aeti 
in  the  name  and  under  the  authority  of  the  sheriff;  ^SZi 
man^  therefore,  could  not  ratify  them.  [  V.  WUUam^ 
Was  there  no  evidence  of  previous  authority  hen 
Only  of  authority  to  levy  in  a  lawful  manner.  ; 
Lyons  v.  Martin  (a),  it  is  laid  down,  that  a  master 
answerable  in  trespass  for  damage  occasioned  by  1 
servant's  negligence  in  doing  a  lawful  act  in  the  ^P9L 
of  his  service,  but  not  so  if  the  act  is,  in  itself,  unlairfi 
and  is  not  proved  to  have  been  authorised  by  the  miMi 
—  as,  if  a  servant  authorised  merely  to  distrain  citl 
damage  feasant,  drives  cattle  from  the  highway  intoil 
master's  close,  and  there  distrains  them. 

Semai/ne^s  case  is  a  distinct  authority  to  shew  t 
the  execution  itself  is  valid,  although  the  officers  t 
be  liable  for  having  levied  it  in  an  unlawful  mam 
A  jfi.  fa.  differs  from  a  ca,  sa.  in  this,  that,  in  tiie  « 
of  the  latter,  the  rights  of  third  parties  would  be  k 
fered  with  by  invalidating  the  execution :  and  it  : 


(a)  8  Ad.  Sf  E.  512.,  S  N.  4  P:  509. 
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weD  be  that  thei  law  justifies  a  stricter  construction  in  1849. 

theoise  of  a  co.  so.,  out  of  r^ard  to  the  liberty  of  the  *— — 

sui^    Hie   sheriff  could  not    return   nulla    bona.  The  Duke  of 

imkk,  C.  J-     Why  not  ?]     He  had  in  fact  levied  the  '"^T^ 

Mmey.    The  pliuntiff  has  had  the  advantage  of  the  ^umuAn.] 
payment,  in  discharge  of  the  execution ;  he  surely  can- 
not be  allowed  to  have  it  in  the  shape  of  damages  also. 

fVUkinSf  Serjt.)  and  Cleasby,  in  support  of  the  rule 
cbtuned  by  Toumshend  and  MileSf  and  JE,  James,  in 
Mpport  of  that  obtained  by  Baker  and  Brawn,  reUed 
inndpaUy  on  the  verdict  being  against  the  weight  of 
Cfidenoe,  and  the  damages  excessive. 

Cur»  adv.  vtdt* 

CoLTMAN,  J.y  now  delivered  the  judgment  of  the 
court  (a) 

This  was  an  action  of  trespass,  in  which  the  plaintiff 
coiqdained  of  the  outer  door  of  his  house  having  been 
kobn  open,  and  his  goods  having  been  seized,  and  of 
liis  having  been  compelled  to  pay  a  certain  sum  of 
taey  to  induce  the  trespassers  to  withdraw  from  his 
house. 

The  defendants  severally  pleaded  not  guilty ;  and 
die  defendant  Slowman  also  pleaded  a  special  plea,  not 
jutifying  the  breaking,  but  justifying  the  entry  and 
tnnre  of  the  goods  under  a  writ  of  Ji.  fa.  against  the 
pkmtiff ;  the  plea  alleging  the  outer  door  of  the  house 
tohaye  been  open  at  the  time  of  the  entry.' 

A  verdict  was  found  for  the  plaintiff,  with  750/. 
dbmages,  the  jury  having  stated  that  the  siun  which 
hid  been  paid  to  induce  the  trespassers  to  withdraw, 
included  in  that  amount  of  damages. 


(«)  WUde,  C.  J.,  Coltman,  J.,  Cresswelt,  J.,  and  V.  WVliams,  J. 
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A  rule  nisi  was  granted  for  a  new  trial,  upon  seye 
grounds,  —  first,  that  the  verdict  was  against  the  e 
dence,  —  secondly,  upon  affidavits,  —  thirdly,  upon  i 
ground  of  excessive  damages.  The  rule  also  called  Uf 
the  plaintiff  to  shew  cause  why  the  damages  should  i 
be  reduced  to  the  sum  of  500/.,  by  deducting  the  si 
which  had  been  paid  to  the  defendant  Slewman;  wl 
sum  being,  the  amount  of  the  levy  indorsed  on  the  n 
oi  fieri  facias^  under  colour  of  which  the  parties  1 
committed  the  trespasses  complidned  of. 

The  defendant  Slowman  also  obtained  a  rule  nia 
a  new  trial,  upon  the  ground,  —  first,  that  the  verc 
agmnst  him  was  not  supported  by  the  evidence,  he': 
having  been  present  at  the  time  the  original  tre^ 
was  committed,  by  breaking  open  the  outer  door, 
secondly,  that  he  had  not  made  himself  party  to  81 
trespass,  by  any  subsequent  conduct, — thirdly,  that 
subsequent  adoption  could,  in  point  of  law,  make  h 
responsible  as  a  party  to  the  original  trespass. 

Upon  the  discussion  of  the  rule  by  the  counsel  i 
the  several  parties,  the  evidence  given  at  the  trial  w: 
minutely  investigated  and  presented  to  our  attentioi 
and,  upon  consideration  of  that  evidence,  we  are  < 
opinion  that  the  verdict  was  consistent  with  it,  and  tb 
the  rule  nisi  ought  not  to  be  made  absolute,  upon  tl 
ground  that  the  verdict  was  against  the  evidence. 

There  was,  no  doubt,  a  great  conflict  of  testimoo 
upon  the  trial,  —  positive  evidence  being  [given  upc 
both  sides ;  and  the  decision  depended  upon  the  end 
to  be  given  to  the  different  witnesses :  and,  upcm  i 
attentive  consideration  of  the  evidence,  it  is  dearth 
that  given  on  the  part  of  the  plaintifi^  if  believed,  ws 
ranted  the  jury  in  giving  the  verdict  which  they  fooDC 
and,  as  the  credit  of  the  witnesses  was  a  matter  peci 
liarly  within  the  province  of  the  jury,  the  aigomea 
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niged  on  the  part  of  the  defendants  have  not  satisfied        1849. 

us  that  the  conclusion   to  which  the  jury  came  was        

enoneoos;  and  therefore  we  are  not  authorised  to  set   ^neDuke  of 

,  Brunswick 
ande  the  verdict  which  they  have  pronounced ;  and  we  «, 

lune  of  opinion  that  further  inquiry  would  not  be  likely     Slowman. 
to  render  the  truth  of  the  case  more  apparent. 

With  regard  to  the  affidavits  which  have  been  filed, 
it  is  to  be  observed  that  Burrows  and  Archer,  two  of  the 
deponent^  were  called  upon  the  trial,  and  might  have 
been  examined  upon  the  matters  stated  in  their  affidavit; 
«iid|  farther,  that  it  appears  that  the  jury  did  not  adopt 
the  testimony  which  they  in  fact  did  give ;  and  the  affi- 
isvits  made  by  them  do  not  furnish  any  grounds  for 
^storbing  the  verdict 

As  to   Cadwell,  the  other  deponent,  the  evidence 
wUdi  it  is  suggested  he  would  give  upon  a  future  trial, 
relates  to  alleged  declarations  by  Bates,  of  the  same  im- 
port as  those  which  had  been  imputed  to  him  by  several 
witnesses  examined  on  the  part  of  the  defendant  upon  the 
trill;  and  the  verdict  shews  that  the  jury  gave  credit 
to  Bates,  and  not  to  the  defendants'  witnesses.     And, 
fiirther,  it  is  not  stated  that  Cadwell  was  not  in  attend- 
owe  upon  the  trial.    Considering,  therefore,  that  Bates^s 
credit  in  r^ard  to  his  denial  of  the  same  expressions  as 
tte  sworn  to  by   Cadwell,  and  the  several  witnesses 
already  examined  on  the  part  of  the  defendant,  has 
*beady  been  submitted  to  the  jury,  we  do  not  think 
tbat  CadweWs  affidavit  furnishes  sufficient  ground  for 
granting  a  new  trial 

With  respect  to  the  damages  being  excessive,  —  the 
^tttpssses  complained  of  were  of  a  very  serious  nature ; 
>Qch  trespasses  having  been  committed  by  officers  of 
^law,  under  colour  of  the  law,  breaking  open  the 
<y^  door  with  great  violence.  Such  conduct  is  cal- 
^ol^  to  lead  to  dangerous  conflicts ;  and,  when  it  is 
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Slowman. 


liH9.       proved,  to  the  satisfaction  of  a  jury,  to  ha^e  til 

— — -       place,  the  proper  amount  of  damages  to  be  awwN 

The  Duke  of  gmg^  depend  so  much  upon  the  general  circumBtaiM 

that  it  is  very  difficult  to  dboover  any  standard 
which  to  measure  the  amount:  much  must  be  left 
the  discretion  of  the  jury ;  and  the  court  cannot  n) 
the  present  occasion  perceive  any  ground  which  a 
upon  it  to  set  aside  the  verdict  which  they  have  font 
upon  the  objection  to  the  amount  of  damages. 

As  to  that  part  of  the  rule  which  asks  to  reduce  1 
damages  by  the  amount  of  the  levy  indorsed  on  the  w 
of  fieri  facias,  it  is  to  be  observed  that  the  only  plea 
justification  under  the  writ  of  fieiri  faeias,  is  a  p 
which  alleges  that  the  defendants  entered  for  the  pi 
pose  of  making  the  levy,  the  buter  door  being  ope 
and  that  allegation  was  a  material  and  substani 
part  of  the  plea  (a),  which  was  put  in  issue  by  the : 
plication  de  injurid.  The  jury  by  their  verdict  foa 
that  allegation  to  be  disproved ;  which  entitled  the  pla 
tiff  to  a  verdict  upon  the  issue  joined  on  that  plea :  a 
the  only  other  plea  upon  the  record  was  the  plea  of  i 
guilty,  the  issue  upon  which  was  also  found  for  1 
plaintiff.  The  defendants,  therefore,  could  not  ai 
themselves  of  the  writ  of  fieri  facias  under  the  plea 
the  general  issue,  and  were,  upon  the  state  of  the 
cord,  without  defence  in  regard  to  the  amount  ezac 
to  induce  them  to  withdraw  from  the  possession  of  ' 
plaintiff's  house :  the  jury  were  warranted  in  indi 
ing  the  amount  so  exacted  in  the  damages:  and 
consequence  is,  that  there  is  no  ground  for  reducing 
verdict,  by  deducting  that  amount. 

The  state  of  the  record  before  mentioned  renden 


(a)  Vide  Com.  Dig.  Execution   (C.  5.);  Kerbey  v.  JDrs 
1 1f  .  4  IT.  336. 
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to  oooaider  how  fiur,  and  to  what  eztelit»  a       1849. 
wider  a  writ  of  jt  fa.  oan  be  justified,  where  pro-       ■    ' ' 
Ijpleadedit  when  the  possession  of  the  goods  has   ^l^i^^^'f' 

ill^ally  obtained.  «. 

Bie  remaining  point  rektes  to  the  objections  urged     Slqwmak.: 
Ae  part  of  the  defendant  Slowman,  —  the  question 
J  whether  there  was  evidence  proper  to  be  sub- 
itted  to  the  jury,  of  his  having  authorised  the  ori^. 
trespass.     It  appears  by  the  evidence,  that  the 
-Wimrant  granted  by  the  sheriff  of  Middlesex^  upon  the 
w  lit  oijieri  facias  against  the  plaintiff,  was  directed  to 
JShnoman  and  his  partner.  Baker ;  and  that,  Slowman^ 
lasTrng  heard  that  the  plaintiff  wished  to  postpone  the 
esecation  of  the  writ  for  a  few  days,  in  order  that  he 
might  apply  to  a  court  of  equity  for  an  injunction,  he 
infonned  the  plaintiff's  attorney  that  he  would  forbear 
to  levy  under  the  writ  for  a  few  days,  provided  the 
pluntiff  would  give  him  207. ;    which   the   plaintiff^s 
attorney  refused  to  do.     It  further  appears,  that,  after 
SkusmofCs  partner.  Bakery  had  entered,  and  the  plain- 
tiff had  tendered  to  Baker ^  under  protest,  the  amount 
demanded.  Baker  declined  to  accept  the  amount  of  the 
levy,  or  to  withdraw,  without  the  assent  of  Slowman ; 
^  Slowman,  upon  application  to  him,  offered  to  with- 
^w  the  men  in  possession,  provided  he  had  a  present 
^  20/. ;  and,  on  the  Monday,  Sloumian  received  the 
•mount,  tendered  to  him  also  under  protest,  and  with- 
^w  the  men. 

We  think  these  facts  were  evidence  proper  to  be 
^bmitted  to  the  jury  upon  the  points  insisted  upon  on 
"^e  part  of  the  plaintiff,  viz,  that  Slowman  assumed  and 
l^ook  upon  himself  the  control  and  direction  of  the  ex- 
ecution of  the  warrant,  and  authorised  the  illegal  mode 
of  execution  that  was  adopted.  And  we  think  there  is 
no  sufficient  ground  for  saying  that  the  conclusion  to 
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Nov.  3. 

In  proceed- 
ing to  out- 
lawry after 
final  judg- 
ment, the 
writ  of  aHo- 
eaiur  exigent 
18  properly 
tested  on  the 
day  of  the 
return  of 
the  exigi 
faeUu,  and 
need  not  hear 
teste  upon  the 
fuario  die 
pott. 


Cox  and  Another  v.  Beayak. 

npHE  plainti&  having  obtiuned  judgment    s 
the  defendant,  issued  a  en.  sa.  against  him  < 
1 0th  of  November,   1848,  returnable  on  the  2 
November. 

A  writ  of  ejciffi  facias  was  afterwards  issued, 
the  24th  of  November,  and  returnable  on  the  1 
January,  1849.  The  exiffi  facias  was  filed  on  th 
of  January,  and  on  that  day  a  writ  of  aUocaJtur  < 
issued,  bearing  teste  the  11th. 

Prideaux  now  moTed  for  a  rule  to  shew  caiu 
the  writ  of  allocatur  exigent  and  subsequent  proce 
should  not  be  set  aside  for  irregularity,  with  oo 
the  ground  that  it  was  improperly  tested  on  the 
day  of  the  exigi  faxnas,  instead  of  on  the  quarto  A 
In  Tidd^s  Practice,  it  is  laid  down  (a),  that,  ** 
the  plaintiff  means  to  proceed  to  outlawry,  the 
should  be  tested  on  the  quarto  die  post  of  the  reti 
the  original,  the  alia^  on  the  quarto  die  post  of  t 
turn  of  the  capias,  and  the  pluries  on  the  quarto  d 

• 

of  the  return  of  the  alia^ ;  and  there  must  be  : 
days  at  least  between  the  teste  and  return  oj 
writ ; "  and  that  the  writ  of  exigi  facias  "  shoi 
tested  on  the  quarto  die  post  of  the  return  of  the  j 
capias  before,  or  of  the  capiat  after  judgment** 
practice  is  similarly  liud  down  in  3  Bh  Camm 
And  this  view  seems  to  receive  confirmation  fino 
6th  and  6th  sections  of  the  uniformity-of-prooes 


(a)  9th  edit.  pp.  129.132. 
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2  fT.  4.  e.  3%  (a)  In  Taylor  y.  Waters  {b),  the  exigent 
was  returnable  on  the  17th  oi  May,  and  the  allocatur 
€xigentf  which  was  issued  on  the  30th  of  May,  was 
tested  on  the  quarto  die  post,  which  was  the  last  day  of 
£oMtertennM  [F.  WUliamSyS.  The  form  (c)  of  the  a//oca« 


1849. 

Cox 

«. 

BaAVAir. 


(#)  The  5th  section  enacts, 
^t,  "  opon  the  return  of  non 
C  Urtntui  as  to  any  defend- 
■Dt  itpinst  whom  sadi  writ  of 
a^Ui  shall  have  heen  issued*^ 
ohI  also  upon  the  return  of 
•sia   eH  iH%entu9  and    nuUa 
^oma  as  to  any  defendant  against 
vllCMn  such  writ  of  dUtringai 
ii  liereinhefore  mentioned  shall 
hive  istned^  whether  such  writ 
of  a^nae  or  distringas    shall 
bawc  issued  against  such  de- 
fendant only»  or  against  such 
defendant  and  any  other  person 
or  peraonsj  it  shall  he  lawful^ 
mttl  otherwise  provided  for, 
t»  proceed  to  outlaw  or  waive 
uuh  defendant  hy  writs  of  ex- 
f§i  faeku   and   proclamation, 
nd  otherwise^  in  such  and  the 
■me  manner  as  may  now  be 
kwfiiliy  done  upon  the  return 
of  noil  eit  inventui  to  a  phtriet 
vnt  of  mqwu  ad  reepondendum 
isnied  after  an  original  writ: 
Phnrided  always  that  every  such 
writ  of  exigent,  prodaniation^ 
ind  other  writ  subsequent  to 
^  writ  of  capias  or  distringas, 
ihaU  be  maile  returnable  on  a 
Aay  certain  in  term  ;  and  every 
inbb  first  writ  of  exigent  and 
ttcdamation  shall  bear  teste  on 
%»  iofl  <^  the  return  of  the 
w^  of  capias  or  distringas, 
whether  such  writ  be  returned 
In  tenii   or  in  vacation  ;  and 


every  subsequent  writ  of  exigent 
and  proclamation  shall  bear 
teste  on  the  day  of  the  return 
of  the  next  preceding  writ; 
and  no  such  writ  of  capias  or 
distringas  shall  be  su£Bcient  for 
the  purpose  of  outlawry  or 
waiver^  if  the  same  be  returned 
within  less  than  fifteen  days 
after  the  delivery  thereof  to  the 
sheriff  or  other  officer  to  whom 
the  same  shall  be  directed*" 

And  the  6th  section  enactSy 
that  *' after  judgment  given  in 
any  action  commenced  by  writ 
of  summons  or  capias  under 
the  authority  of  this  act,  pro^ 
ceedings  to  outlawry  or  waiver 
may  be  had  and  taken,  and 
judgment  of  outlawry  or 
waiver  given,  in  such  manner 
and  in  such  cases  as  may  now 
be  lawfully  done  after  judg- 
ment in  an  action  commenced 
by  original  writ:  Provided 
always  that  every  outlawry  or 
waiver  had  under  the  authority 
of  this  act  shall  and  may  be 
vacated  or  set  aside  by  writ  of 
error,  or  motion,  in  like  manner 
as  outlawry  or  waiver  founded 
on  an  original  writ  may  now  be 
vacated  or  set  aside." 

(6)  2B.  S(C.  353.y  3D.Ss 
11.575. 

(c)  Tidd's  Forms,  8th  edit. 
44>.  And  see  Chitty^s  Forms, 
6th  edit.  5S1. 


*  Since  the  passing  of  the  1  &  2  Vict.  c.  110.,  the  only  mode 
^pooeeding  Co  outlawry  is  upon  the  writ  of  distringas. 
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1849.        tur  exigent  given  by  Mr.  Tiddy  is,  **  We  command 

— —        that,  allowing  those  county  courts  (or,  i 

*         London^  "those  hustings")  at  which  CI 

Beavan.  ^^s  demanded,  and  did  not  appear,  as  you  have 
day  returned  to  Our  justices  at  Westminster^  yoi 
cause  the  said  C  D.  to  be  further  demanded,** 
Maule,  J,  In  Stowell  v.  Lord  Zouch  (a),  which  is  i 
in  2  Chitty's  Archbold  (J),  Dyer  Bays :  "  that,  if,  i 
the  exigent,  it  is  returned,  that  the  party  is  qh 
exactusy  and  that  there  is  one  county  wanting,  and  i 
this  another  writ  issues  allocato  comitatu,  this 
county  ought  to  be  that  which  is  next  after  the  foe 
for,  if  it  be  not,  but  if  the  day  of  the  fifth  couni 
the  day  of  the  return  of  the  exigent,  or  is  passed  be 
the  date  of  the  second  writy  or  if,  upon  other  accident, 
county  at  which  he  is  outlawed  be  not  the  next  f 
the  fourth,  it  has  been  held  by  us  in  the  Comi 
Bench  to  be  error ;  for,  a  time  commenced  ought  in 
continued  without  intermission."  Wilde,  C.  J. 
defendant  is  not  bound  to  appear  if  only  exacted  at 
courts  or  hustings.  Your  main  argument,  therel 
fails.]  The  direction  at  the  end  of  the  form  in  2 
to  make  the  teste  of  the  allocatur  exigent  "  the  da 
the  return  of  the  exigent,^  is  not  supported  by  any 
thority :  and  there  certainly  is  no  reason  why  the  i 
catur  exigent  should  in  this  respect  be  different  from 
of  the  other  proceedings. 

Wilde,  C.  J.  It  appears  to  me  that  the  objecl 
to  the  writ  of  allocatur  exigent  in  this  case,  cannot 
sustained.  The  only  direct  authority  that  has  b 
referred  to  on  the  subject,  is,  the  form  in  Mr.  Tk 
Appendix,  to  which  my  brother  Williams  called  c 
attention,  and  which  expressly  shews  that  the  teste 

(a)  PUwden,  371.  (6)  8th  edit.  p.  11S& 
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allocatur  extent  is  to  be  the  day  of  the  retam  of 
llie  exiffi  facias.    I  think  Mr.  Tidd  could  hardly  have 
"been  so  mistaken  as  to  introduce  the  formal  allegation^ 
^'  as  you  have  this  day  returned/'  &c,  without  some 
•good  foundation. 


The  rest  of  the  court  concurringj 


(a)  In  proceedings  by  ori- 
C^  writ,  the  eapiag  not  being 
xetoiiable  on  a  day  certain,  the 
fint  writ  of  exigent  could  not 
'bmtt  teste  of  a  day  earlier  than 
^Imoa  which  the  court  became 
«eM  of  the  proceedings,  by 
the  letnal  letam  of  the  capiat. 


Bule  refused,  (a) 


—  that  is,  the  quarto  die  posL 
fiat,  inasmuch  as  the  exigi  facias 
was  returnable  on  a  day  certain, 
the  allocatur  exigent  might,  and 
usually  did,  bear  teste  of  the 
actual  return  day  of  the  exijjfi 
facias. 


1849. 
Cox 

V, 

Beatan. 


Hegingbotham  V.  The    Eastern   and  Conti- 
nental Steam  Packet  Comtany. 


NOtK    5m 


^FHIS  was  an  action  upon  the  case.     The  declaration  In  case 

stated  that  the  pl^ntiff,  before  and  at  the  time  of  Jf  J!]^  J^jj^^ 
tbe  committing  of  the  grievances  thereinafter  mentioned^  for  disturbing 

the  plaintiff 

^  hii  occapation  of  an  hotels  —  the  defendants  pleaded  that  they  were  a  joint- 

*^k  company,  registered  pursuant  to  the  8  &  9  Vict.  c.  110.  for  the  purpose 

^^ertabUshing  and  carrying  on  a  communication^  by  means  of  steam -boats, 

^^ctween  England  and  certain  ports  of  France,  being  a  purpose  of  great  general 

^^  public  utility  and  advantage  ;  that  it  was  necessary  for  them^  for  the  pur- 

'pQK  of  carrying  on  the  said  communication,  to  construct  and  repair  steam -boats 

^nd  other  vessels,  and  the  machinery  thereof ;  that  it  was  greatly  for  the  public 

adfiatage  that  the  said  construction  and  repairs  of  the  said  steam  and  other 

"^wls  should  be  executed  at  some  convenient  place  near  to  the  port  of  F,^ 

Wense  the  same  could  be  there  done  at  less  expense,  and  so  the  company  would 

1»  enabled  to  charge  the  public  lower  rates  or  fares ;  that  the  premises  where 

tbe  tUeged  nuisances  were  committed,  were  a  convenient  place  near  to  F.  for  the 

pvpoK  aforesaid ;  and  that  the  noises,  &c,  complained  of,  were  necessarily  and 

^avoidably  made  in  the  execution  of  such  repairs,  &c 
The  plaintiff  replied,  admitting  that  the  defendants  were  a  joint-stock  com- 

W  Rgittered  pursuant  to  the  statute,  de  injurid  sud  proprid  absque  residue 

^OL.  VIU. — C.  B.  Z 
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.1849*       was  and  continued  possessed  of  a  messuage,  &C9  in  d 

—       oounty  of  KerU,  called  The  Eoyal  George  H&id,  aa 

H"®'^*       carried  on  the  trade  and  business  of  an  hotel-kemoi 

^  and  that  the  defendants  were  possessed  of  certain  won 

The  South-   shops,  buildings,  and  premises   situate  near   the  m 

CoNTfNEMTAL  ^^^suagc,  &c.,  of  thc  plaintiff:  nevertheless,  that  tl 

Steam-       defendants,  contriving  and  intending,  &c,  to  internip 

Fackbt  Co.    clisturb,  disquiet,  and  annoy  the  plaintiff  and  lus  fiunfl 

in  the  peaceable  and  quiet  possession  and  occupgtiptt  i 

the  said  messuage,  &c.,  and  in  the  exercise  thmia  < 

his  trade,  &c,  on  the  20th  of  3fay,  1849^  and  <m  diTa 

other  days  and  times,  &c.,  wrongfully,  &a,  niade,  an 

caused  to  be  made,  in  and  upon  thdr  said  workahopi 

buildings,  and  premises,  divers  loud,  heavy,  jarxiiif 

stunning,  hammering,  and  battering  sounds  and  noisei 

to  wit,  in  the  working  of  iron,  and  in  making  and  n 

pairing   divers   iron   boilers,   funnels,   and  other  ira 

vessels,  instruments,  and  things,  and  continued,  ftCt 

for  divers  long  spaces  of  time,  and  at  unseasonable  bona 

and  times,  to  wit,  throughout  all  the  days  aforesaid 

and  that,  by  means  of  the  premises,  the  pkdntiff  ana 

his  family  had  been  and  were  greatly  ^sturbed  aPB^ 

disquieted,  incommoded,  interrupted,  and  annoyed  L 

the  peaceable  and  quiet  possession,  use,  occupation, 

enjoyment  of  the  said  messuage,  &c,   and  the 

messuage,  &c.,  of  the  plaintiff  had  been  and  were,  \m 

means  of  the  several  premises  aforesaid,  greatly  lessene 

in  value ;  and  also  that,  by  means  of  the  several  pni 

mises,  the  plaintiff,  for  and  during  all  the  lime  afom 

eatMCB ;  and  added  the  similiter,  and,  on  the  7th  of  July^  delivered  the  imuk 
with  notice  of  trial  for  the  then  next  assises. 

On  the  1 7tb  of  «/u(y,  the  defendants  gave  notice  that  they  had  strndc  out  tJ 
similiter,  and  delivered  a  demurrer  to  the  replication,  on  the  ground  tha^  d 
plea  not  consisting  of  mere  matter  of  excuse^  de  injurid  was  inapplicable.  C 
the  Zgth,  a  judge,  on  summons,  set  aside  the  demurrer  as  frivolous,  and  ordegj 
that  ^e  issue  delivered  should  stand,  and  the  cause  be  tried  accordingly*  X'^ 
cause  was  tried,  and  the  plaintiff  obtained  a  verdict :  — 

Held,  that  the  order  was  properly  made,  and  the  trial  regular. 
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d,  bad  been  greatly  disturbed  and  interrupted  in  his        1849i 

trade  and  buuness,  and  divers,  to  wit,  two  hundred,        

gVEcrti^  who  would  otherwise  have  remained  and  resided       Hwin- 
in  IJB  said  hotel,  to  his  great  profit,  did,  by  reason  of  ^^ 

iliie  said  noises  and  sounds,  quit  and  leave  the  same,    "^he  South- 
and  divers,  to  wit,  two  hundred,  other  persons  who  c^f^!!^ 
irovld  have  odierwise  come  to  reside  at  his  said  hotel,        Snaji- 
to  liis  great  profit,  did,  by  reason  of  the  said  noises  and    P-*<«"»  Ca 
somidB^  abstain  fix»n  so  coming  to  reside  as  aforesaid ; 
ancl  the  phuntifi^  by  reason  of  the  premises,  and  of  the 
ndses  and  sounds,  was  prevented  from  carrying  on 
exercising  his  said  trade  and  business  in  his  said 
,  &c,  in  as  beneficial  and  profitable  a  manner 
as  lie  otherwise  might  and  could  have  done,  &c* 

The  defendants  pleaded,  —  first,   not  guilty,  —  se- 
condly, that  the  plaintiff"  was  not  possessed  of  the  me»- 
mage,  &&,  in  manner  and  form,  &c.,  —  thirdly,  that 
ilie  defendants  were  not  possessed  of  the  said  workshops, 
bddldings,  and  premises,  in  manner  and  form,  &c.,  — 
Ibfiirthly,  that,  before  and  at  the  time,  &c,  the  de* 
fiendants  were,  and  from  thence  hitherto  had  been,  and 
ilall  continued,  a  joint-stock  company,  registered  pur- 
suant to  the  provisions  of  a  certain  act  of  parliament 
made  and  passed  in  the  eighth  year  of  the  reign  of  Her 
Majesty  Queen    Victoria,  intituled  ^  An   act   for  the  8  &  9  Vici 
registration,  incorporation,  and  regulation  of  joint-stock  ^*  ^^^* 
oompanies,'   and    constituted    and  formed,  under  and 
looording  to  the  provisions  of  the  said  act,  for  the  pur^ 
pose  of  establishing  and  carrying  on  a  convenient  and 
efficient  conmiunication  by  means  of  steam-boast  be- 
tween the  several  ports  of  the  counties  of  Kent  and 
AtMor,  approached   by  a   certain   railway  called   The 
^ou&rEastem  Railway^  and,  amongst  others,  the  port 
^Folkstanef  in  the  county  oiKent  aforesaid,  and  various 
ports  on  the  continent  of  Europcy  and,  amongst  others, 
^  ports  of  Boulogne  and  Calais^  in  France,  the  said 
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1849.        purpose  being  of  great  general  and  public  utility  il 
■"  advantage :  that;  during  all  the  said  time  in  the  intr 

Hboin-       ductory  part  of  this  plea  mentioned,  they  had,  accordu 

,;.  to  the  said  purpose,  carried  on,  and  still  did  cany  on, 

The  South-    convenient    and  efficient   communication   between  t 

CoNTiirBNTAL  ^^  scvcral  ports,  by  means  of  steam-boats  and  otb 

Stbam-  vessels  used  by  the  defendants  for  the  conveyance  a. 
PAiDKBT  Co,  transmission,  for  reasonable  hire  and  reward  to  the  t 
fendants  at  certain  rates  and  fares  charged  and  demand 
by  the  defendants  in  that  behalf,  of  passengers  a 
goods  to  and  from  the  said  several  ports,  to  the  gn 
advantage  of  the  public :  that,  during  all  the  time  afbi 
said,  it  became  and  was  necessary  for  the  defendai] 
for  the  purpose  of  carrying  on  the  said  communicatii 
from  time  to  time  to  construct  divers  steam-boats  a 
other  vessels,  and  also  to  do  and  execute  divers  neoi 
sary  repairs  of  the  said  steam-boats  and  other  vesae 
and  of  the  machinery  belonging  to,  and  connected  wit 
the  same :  that,  during  all  the  stud  time,  it  was  greiti 
for  the  public  advantage  that  the  said  construction  i 
the  said  steam-boats  and  other  vessels,  and  the  aii 
repairs  of  the  same,  should  be  carried  on,  done,  ait 
executed  at  some  convenient  place  near  to  the  port  c 
Folkstone  aforesaid,  because  the  same  respectively  cool 
be  carried  on,  done,  and  executed  at  such  place,  at 
much  less  expense  to  the  defendants,  to  wit,  at  5009 
less  annual  expense  to  the  defendants,  than  would  \m 
been  necessarily  incurred  by  them  in  carrying  on,  doio| 
and  executing  the  same  respectively  at  a  place  not  nefl 
to  the  said  port  of  Folkstone  aforesaid,  and  by  reaiG 
thereof  the  defendants  were  enabled  to  charge  and  d^ 
mand  upon  and  from  the  public  cheaper  and  less  nt^ 
and  fares  for  such  conveyance  and  transmission  of  pa; 
sengers  and  goods  to  and  from  the  said  several  porta  ^ 
thereinbefore  mentioned,  to  wit,  to  the  amount  of  500C 
annually  less  than  they  would  otherwise  neceaaaiLj 
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luKve  charged  and  demanded  as  reasonable  rates  and  1849. 

in  that  behalf:  that  the  said  workshops,  build-  ""~" 

and  premises  of  the  defendants  in  the  declaration  botham 

mentioned^  were  a  convenient  place  near  to  the  port  of  o. 

FcXkxUmt  for  the  carrying  on  and  doingr  and  executini;  J'^®  South- 
-   »  .  n    f         . ,  ,  ,      ,        Ea«tebn  and 

of  the  construction  of  the  said  steam-boats  and  other  Cokthtental 

^vessels,  and  of  the  said  repairs  of  the  same  as  aforesaid,     _^"^^l 
and  that  there  was  no  other  place  near  to  the  port  of 
FofkMtone  aforesaid  equally  convenient  for  the  said  pur- 
pose: that,  during  the  said  time  in  the  introductory 
part  of  this  plea  mentioned,  to  wit,  on  &c.,  and  on  other 
days  from  time  to  time  as  occasion  required,  they  did, 
in  the  siud  workshops,  buildings,  and  premises  of  the 
drfendants  in   the    declaration   mentioned,    construct 
dirers,  to  wit,  fifty  steam-boats  and  other  vessels,  and 
aho  there  did  and  executed  divers  necessary  repairs  in 
and  upon  the  same,  and  in  and  upon  divers,  to  wit,  one 
hundred  other  steam-boats  and  other  vessels  of  the  de- 
fendants, to  be  used  by  the  defendants  for  the  said 
purpose    thereinbefore    mentioned,   and  for  no  other 
pmpose,  constructing,  doing,  and  executing  the  same 
i^spectivelj  in  a  reasonable  and  proper  manner,  and  at 
i^essonable  and  proper  times  and  hours,  to  wit,  during 
the  daytime,  making  no  unnecessary  noise  and  disturb- 
ance, and,  in  so  doing,  did  necessarily  make  the  said 
load,  heavy,  jarring,  stunning,  hammering,  and  batter- 
^  Bounds  and  noises  in  the  declaration  mentioned,  the 
same  being  necessary  and  unavoidable,  therein,  and  not 
W  «ny  unnecessary  or  unreasonable  degree,  —  verifica- 
tion.   There  were  other  pleas,  to  which  it  is  unnecessary 
more  particularly  to  advert. 

To  the  fourth  plea  the  plaintiff  replied,  that,  although 

^^roe  it  was  that  the  defendants  were  and  continued  a 

joint-stock  company  registered  pursuant  to  the  pro- 

ymm  of  the  said  statute,  and  constituted  and  formed 

Mder  and  according  to  the  provisions  of  the  said  act,  as 
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1849.  in  the  said  fourth  plea  in  that  behalf  mentioned ;  j 

— — —  that  the  defendants,  of  their  own  wrong,  and  witho 

owttof"  ^g  residue  of  the  cause  by  them  in  the  said  fourth.d 

9.  alleged^  committed  the  grievances  in  the  dedanitii 

The  South-  mentioned,  in  manner  and  form  as  in  the  decUunfi 

CoimifsNTAL  ^^^9  —  concluding  to  the  country. 

SnAM*  The  plaintiff's  attorneys,  having  added  asinuUt 

PaomtCo.  delivered  the  issue  on  the  13th  otJufy,  1849,  wifl: 
notice  of  trial  for  the  next  assizes  at  Maid$Ume*  % 
defendants'  attorneys,  on  the  17th,  gave  notice  that  tft 
had  struck  out  the  similiters  to  the  replications  to  i 
fourth,  fifth,  and  last  pleas,  and  demurred  to  the  xe| 
cation  to  the  fourth  plea,  on  the  ground  that,  the  pi 
not  settbg  up  mere  matter  of  excuse  for  the  committi 
of  the  grievances  in  the  declaration  mentioned,  tl 
replication  de  injurid  was  inappropriate.  In  the  maqp 
of  the  demurrer  was  the  usual  note,  —  '*  the  grounds  i 
demurrer  are  specially  stated  in  the  body  of  iL" 

On  the  18th  oi  July,  the  plaintiff's  attorneys  toOi 
out  a  summons  before  Lord  Denman,  calling  upon  tb 
defendants  to  shew  cause  why  the  demurrer  should  nfl 
be  set  aside,  on  the  ground  that  no  sufficient  stateiMD 
appeared  in  the  demurrer,  or  the  margin  thereof  of  iiij 
matter  of  law  intended  to  be  argued,  and  that  mol 
demurrer  and  statement  were  frivolous;  and  whjtb 
issue  already  delivered,  and  notice  of  trial,  should  nfl 
stand.  And  on  the  19th,  his  lordship  made  an  ode 
in  the  terms  of  the  summons. 

On  the  same  day  (the  19th)  the  defendants*  attoneg 
took  out  a  summons  to  rescind  that  order,  which  irs 
attended  before  Lord  Denman  on  the  following  daji  — 
when  his  lordship,  conceiving  the  demurrer  to  be  fii^ 
lous,  dismissed  the  summons :  whereupon  the  defendant 
attorneys  gave  notice  to  the  plaintiff's  attorneys,  ium 
if  the  plaintiff  proceeded  to  trial,  lie  would  do  so  at  b 
peril,  and  that  the  defendants  would  move  the  court  '- 
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eoBoii^  term  to  set  ande  the  order  of  Ihe  19ih  of       1849!; 
jmd  ftny  trial  or  other  proceedings  which  might  be         ' 
at  taken  under  (nt  in  pursuance  thereof,  and  to       Hisoivi- 
dBstore  the  defendants'  demurrer.  «, 

~  The  cause  was  taken  as  undefendedy  and  a  yerdict    ^he  South-i 
fimnd  for  the  plaintiff,  with  16L  damages.  CMmNmrrj* 

SraAK* 
now  moved  for  a  role  nisi  to  set  aside  the    Paoww  Ca 


«dsr  of  lidd  Denmtnt,  and  all  subsequent  proceedings^ 

Independently  of  the  question  whether  the  demurrer 

was  frivolous  or  not,  the  trial  was  irregular,  —  theie 

Itefing  been  no  issue  joined  with  the  assent  of  both 

pntiML     The  learned  judge  had  no  power  to  fetter  the 

Mndants  in  the  way  he  has  assumed  to  do :  the  proper 

come  would  have  been,  to  enable  the  plaintiff  to  sign 

jdlgment,  if  he  thought  the  demurrer  frivolous.     The 

demurrer,  however,  was  not  frivolous.     The  objection 

to  the  replication  appears  to  have  been,  that  the  general 

lejilication  de  injurid  was  inapplicable  to  a  plea  which 

did  not  set  up  mere  matter  of  excuse,  but  amounted  to  a 

denial  (though  possibly  an  argumentative  denial)  of  the 

satten  alleged  in  the  declaration.     \_Maule,  J.     And 

tterefore  was  a  plea  that  should  have  been  demurred  to, 

tB  affording  no  answer  to  the  action  at  all.     The  King 

▼.  RuiuU.  (a)  ] 

Wilde,  C.  J.  It  strikes  me  that  the  order  of  Lord 
Denman  was,  under  the  circumstances,  quite  correct. 
When  the  issue  was  delivered,  it  was  competent  to  the 
dtfendants  to  strike  out  the  similiter.  They  do  so,  and 
then  demur  to  the  replication  to  the  fourth  plea.  The 
pbintiff,  thinking  the  demurrer  frivolous,  applies  to 
WdjDe9i??iaii  to  strike  out  the  demurrer,  and  leave  the 
locord  as  it  stood  before.     The  defendants  insist  before 

(a)  6B.4rC.  566.,  9I>'^R'  S66. 
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1849.        the  learned  judge  upon  their  right  to  retain  their  «c 

'  murrer.    He  thmks  they  are  not  entitled  to  it»  i^ 

'I^^'^*       makes  an  order  accordingly^  directing  the  trial  to  pot 

^^  ceed  upon  the  issue  as  delivered.     The  defendants  tb 

The  South-    give  a  written  notice,  that,  if  the  plaintiff  prooeeda 

CoirmmMTxis  ^"^  upon  that  order,  they  will  move  to  set  it  wakn 

Stcam-       and  to  restore  the  demurrer.     No  offer  was  mada 
Paokxt  Co.    uny  judgment,  as  is  now  suggested  (by  way  of  aft^ 
thought)  to  have  been  the  proper  course :  the  judge  «i 
the  pUdntiff  were  entirely  misled. 

Maule,  J.  I  agree  with  my  lord  chief  justice  libM 
there  is  no  ground  for  this  application.  I  also  agne 
that  the  demurrer  was  frivolous.  The  plea  was  a  pki 
in  excuse  (a),  and  not  in  denial,  —  setting  up  a  reM% 
and  a  bad  one,  for  doing  that  which  was  comphunedtf 
in  the  declaration. 

The  rest  of  the  court  concurring^ 

Bule  refused,  (i) 

(a)  See  Crogate's  case,  8  Co,  and  demand  from  thepoUieki 

Jlep.  66.,  1  Smith* €    Leading  rates  and  fares;  bat,  wlicAr 

Cases,  58,  any  benefit  bad  arisen,  or  w 

(6)  The  plea  states  that  the  likely  to  arise,  to  the  psV 

operations  complained  of,  en-  does  not  distinctly  sppm* 
abled  the  defendants  to  charge 
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and  Others  v.  Solomon. 

Nov.  7* 

an  action  of  assumpsit.     The  first  count  of  On  the  10th 

uration  stated  that  the  plaintiffi,  before  and  \i^^^^^ 

\  times  thereinafter  mentioned^  had  carried  ployed  J9^ 

id  carry  on,  the  trade  or  business  of  share-  •  shwe- 

-partnership  together ;  and  that  thereupon,  jQ^iQi^r  ^f 

e  commencement  of  the  suit,  to  wit,  on  the  the  London 

1846,  in  consideration  that  the  plaintiffs,  Stock-Ex- 

change,  to  sell 
rs,  at  the  request  of  the  defendant,  would,  for  him  cer- 

isonable  reward  to  be  therefore  paid  to  the  ^^  docu- 

rokers  as  aforesaid  by  the  defendant  in  that  pun^rted  to 

r  the  defendant  and  on  his  account,  certain,  be  scrip  or 

scrip  or  certificates  for  shares,  purporting  ^'^^^^ 

r  certificates  for  shares  in  a  certain  com-  shares  in  a 

b,    "  The  Buckinghamshxre,    Oxford^   and  projected 

nation    Railway    Company^  at   the   best  ^y*^  q  ™" 

to  be  then  obtained  for  the  same,  the  de-  the  27th  B. 

promised  the  plainti£&,  as  such  brokers  as  «oW  these 

t  the  sdd  scrip  or  certificates  for  shares  c^  ^^ 

\  scrip  or  certificates  for  shares  in  that  handed  over 

the  proceeds 
tificates  being  subsequently  found  to  be  forged,  B.  Tvas,  on  the 
ailed  upon  and  obliged  to  pay  (pursuant  to  a  resolution  of  a  com- 
tock*£xchange)  to  C.  a  certain  agreed  value  as  for  genuine  cer- 

company,  and  which  considerably  exceeded  the  price  for  which 

spurious  certificates. 

by  B.  against  A.  to  recover  the  sum  so  paid  by  him  to  C,  the 
tained  a  special  count  averring  a  promise  by  A.  that  the  certi* 
luine,  and  a  count  for  money  paid.  Upon  the  latter  county  A, 
the  sum  he  had  received  on  die  original  sale,  with  interest :  — 
'.  was  not  entitled  to  recover  upon  the  special  count,  there  being 
>re8s  or  implied,  that  the  certificates  were  genuine ;  and  that, 
it  for  money  paid,  B.  was  only  entitled  to  recover  the  amount 
r  him  to  A, 

lat  the  resolution  of  the  committee  of  the  Stock-Exchange,  made 
letion  was  completed,  however  it  might  bind  the  members  of 
1  not  affect  A. 
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company^  and  issued  by  them  the  said  company :  du 
the  plaintiffs,  as  brokers  as  aforesidd^  confiding  in  d 
promise  of  the  defendant,  afterwards,  to  wit,  on  the  di 
and  year  last  aforesaid,  received  and  took  from  the  d 
fendantthe  said  scrip  or  certificates  for  shares,  porpoi 
ing  as  aforesaid,  and,  as  brokers  as  aforesidd,  afterward 
to  wit,  on  the  day  and  year  aforesaid,  sold  and  di^oii 
of  the  same  as  genuine  scrip  or  certificates  for  shares 
the  said  company,  and  issued  by  the  said  oompan 
to  divers  persons,  at  certain  reasonable,  and  the  be 
market  prices  to  be  then  obtained  for  the  same,  fivr  ai 
on  account  of  the  defendant,  to  wit,  the  market  ptie 
amounting  in  the  whole  to  492/.  10«.  Sd.,  pidd  bj  d 
said  purchasers  thereof  to  the  plaintiffi  as  such  brokei 
and  which  last-mentioned  sum  of  money  the  plmntil 
thereupon  then,  to  wit,  on  the  day  and  year  last  aibn 
said,  paid  over  to  the  defendant,  —  being  the  porchifl 
money  on  the  sale  of  the  said  scrip  or  certificates  I 
shares  so  delivered  by  the  defendant  to  the  plaintiffl 
yet  that  the  defendant  did  not  perform  or  repaid  li 
said  promise,  but  then  deceived  and  defrauded  Ai 
plaintifl^,  in  this,  to  wit,  that  the  said  scrip  or  oeitf 
cates  for  shares  purporting  to  be  such  in  the  said  toot 
pany,  were  not,  nor  were  any  of  them,  genuine  Boafd 
certificates  for  shares  in  the  said  company,  and  mMi 
by  the  said  railway  company ;  but  that,  on  the  contnij 
thereof,  the  same,  and  every  of  them,  were  &agA 
false,  spurious,  and  invalid  scrip  or  certificates  fa 
shares,  and  of  no  use,  interest,  or  value  in  the  said  oH^ 
pany,  and  of  no  use,  interest,  or  value  whatever  to  tli0 
said  purchasers  of  the  same  as  aforesaid.  The  ooat 
then  proceeded  to  state,  that  afterwards,  and  befat 
the  commencement  of  this  suit,  to  wit,  on  the  1ft  fl^ 
May,  1846,  the  said  purchasers  of  the  said  false  0O0( 
from  the  plaintiffs,  as  brokers  as  aforesaid,  as  gsaWBB^ 
as  aforesaid,  ascertained,  as  the  fact  was  and  is,  tbi 
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die  8ud  scrip  or  certificates  for  shares  delivered  by  the 
defendant  to  the  plaintiffs,  as  brokers  as  aforesiud,  were 
and  are  forged,  false,  spurious,  and  invalid  scrip  or 
certificates  for  shares  in  the  said  company,  and  were  not, 
aor  were  any  one  of  them,  issued  by  the  said  company, 
orbjrthdr  authority;  and  that  afterwards,  to  wit,  on 
tk  daj  and  year  last  aforesaid,  the  said  purchasers  of 
tk  Bame  from  the  plaintiffs,  as  brokers  as  aforesud^ 
edkd  on  the  plaintiffi,  as  such  brokers  as  aforesaid, 
according  to  the  law  and  usage  in  that  behalf,  to  re-pay 
ID  them  the  said  Boms  of  money  or  prices  aforesaid, 
anoonting,  to  wit,  to  492/.  lOs.  6cf.,  together  with 
evtam  large  damages  which  they  then  claimed  and 
demanded  of  and  from  the  plaintiffs,  as  such  brokers, 
and  which  the  said  purchasers  had  incurred  and  lost  by 
mcoQ  of  the  said  premises,  and  together  with  certain 
lap  damages  which  they  then  claimed  and  demanded 
cf  and  from  the  plaintiffs,  by  reason  of  the  premises 
ifcRsaid,  for  divers  Luge  sums  and  moneys  which  they 
Ae  said  purchasers  had  lost  and  would  have  obtdned 
ad  gained,  on  the  rise  of  the  market  price  and  value  of 
gttiune  scrip  or  certificates  for  shares  in  the  sidd  com- 
pBjf  issued  by  them  the  said  company,  amounting  to 
I  large  sum,  to  wit  1300/.,  and  which  the  plaintiffs 
vera  then  forced  and  obliged  to  pay  to  the  said  pur- 
ckaen,  by  reason  of  the  said  scrip  or  certificates  turning 
out,  as  the  fact  was  and  is,  false  and  spurious  as  afore- 
ndy  according  to  law  and  usage  in  that  behalf:  and 
Alt  the  moneys  so  paid  by  them  to  the  sdd  purchasers 
were  less  than  were  required  or  were  necessary  or  suf- 
fiaeat  to  enable  the  said  purchasers,  or  the  plaintiffs,  to 
N{)ace  to  them  the  purchasers  genuine  scrip  or  certifi- 
ed for  shares  in  the  said  company,  and  issued  by  the 
end  railway  company,  by  purchasing  equal  numbers  re- 
epccdYely  of  genuine  scrip  or  certificates  for  shares,  at 
^  prices  as  it  was  then  possible  for  them  respectively 
to  purchase  the  same. 
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The  declaration  also  contained  a  count  for  moi 
paid,  money  had  and  received,  and  interest,  and  a  cou^:^^;^ 
for  money  due  upon  an  account  stated. 

The  defendant  pleaded,  —  first,  to  the  first  ooavi^ 
non  assumpsit,  —  secondly,  to  the  same  count,  that  the 
said  scrip  or  certificates  for  shares  were  genuine  scrip 
or  certificates  for  shares  in  the  said  company^  and  were 
issued  by  the  said  company ;  concluding  also  to  the 
country,  —  thirdly,  as  to  the  causes  of  action  in  tbe 
second,  third,  and  fourth  counts  mentionedi  so  far  ii 
they  related  to  the  said  sum  of  492/.  lOs.  6d,,  parceli  ftc, 
that  the  plaintiffs  ought  not  further  to  n^iaintain  thdr 
action  in  respect  thereof,  because  the  defendant  broaght 
into  court  492/.  10^.  6c/.  ready  to  be  paid  to  theidain- 
tifis,  and  the  defendant  said  that  the  plainti£&  had  not 
sustained  damages  to  a  greater  amount  than  the  nid 
sum  of  492/.  lOs,  6d.  in  respect  of  the  causes  of  action 
in  the  introductory  part  of  that  plea  mentioned ;  verifi- 
cation, &c.,  —  fourthly,  as  to  the  residue  of  the  caoaei 
of  action  in  the  second,  third,  and  fourth  counts  men- 
tioned, and  not  before  pleaded  to,  non  assumpsit. 

The  plaintiffs  joined  issue  on  the  first,  second,  and 
fourth  pleas ;  and,  as  to  tbe  third,  replied  by  taldng  out 
of  court  the  492L  lOs.  6d.,  in  satisfiiction  and  diechaige 
of  the  causes  of  action  in  the  second,  third,  and  fourtli 
counts  respectively  mentioned,  so  fiur  as  they  related  to 
that  sum. 

The  cause  came  on  for  trial  before  fVtlde,  C.  J.^  at 
the  sittings  in  London  after  Hilary  term,  1847,  when  • 
verdict  was  entered  for  the  plaintiffs  for  1300/1,  sabjeflA 
to  the  opinion  of  the  court  upon  the  following  case:  — 

The  plaintiffs  are  stock  and  share-brokers,  and  men*-'' 
bers  of  the  Stock-Exchange  in  London.  The  defendai^'^ 
is  a  bill  discounter  in  London :  he  is  not  a  member 
the  Stock-Exchange. 

On  the  9th  of  March,  1846,  a  person  applied  to 
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idant,  reqaesting  him  to  make  an  advance  of  money 
ray  of  loan,  upon  the  security  of  certain  instru- 
ts  purporting  to  be  certificates  of  certain  shares 
d  by  The  Buckinghamshire^  Oxford,  and  Bletchley 
Hon  RaUway  Company,  and  which  were  in  the 
set  out  at  the  end  of  the  case,  —  each  certificate 
orting  to  rekte  to  fifty  shares. 
Q  the  10th  of  March,  1846,  the  defendant  took 
of  the  instruments  so  oiTered  as  the  security  for 
idvance,  to  the  plaintiffs'  office,  and  inquired  of 
\ado,  one  of  the  plaintiffs,  if  the  instrument  was 
L  Mr.  MeViado  said  it  was  good,  but  to  satisfy 
kfendant  he  would  go  into  the  market,  and  inquire 
was  good.  He  did  bo,  and  returned  and  said  *^  it  is 
I — it  is  all  right;''  or,  as  the  witness  believed 
irords  were,  "  it  is  all  right." 
he  defendant,  after  receiving  this  information,  on 
Mune  day,  made  the  required  advance  upon  the 
rity  of  the  said  certificates,  —  being  the  same  as 
e  sold  by  the  plaintiffs  for  the  defendant,  as  hercin- 
r  mentioned. 

^  the  27thof  il/arcA,  1846,  the  defendant  employed 
pliuntifib  to  sell  for  him  the  ten  certificates  upon 
ch  the  defendant  had  made  the  advance  of  money 
er  the  circumstances  before  mentioned ;  and  the 
!ndant  delivered  the  certificates  to  the  plaintiff  for 
t  purpose. 

rbe  plaintiffs  sold  the  ten  certificates  according  to 
defendant's  orders,  and  paid  him  the  balance  of  the 
weeds  of  the  sales,  after  deducting  the  commission 
fable  in  respect  of  the  sale. 

-    £487     10     0 
15     12     6 

^et  proceeds,  paid  by  plaintiffs  1 
to  defendant  -        -       J 


The  gross  proceeds  were 
Commission  deducted 
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A  part  of  the  certificates,  that  is  to  say,  four 
cates,  were  sold  by.  the  plaintiflb  to  Grisewood 
three  to  John  Jones,  and  one  to  J,  StarUnff,  wb 
all  members  of  the   Stock-Exchange;   and  ^ 
were  made  to  them  in  the   Stock-Exchange, 
part  of  the  said  certificates,  that  is  to  say,  twoi 
sold  to  a  person  of  the  name  of  MUei,  who  vn 
a  member  of  the  Stock-Exchange;  and  the  nl 
not  made  to  him  in  the  Stock-Exchange. 

After  the  sales,  suspicion  arose  in  the  share-m 
that  forged  certificates  purporting  to  refer  to 
issued  by  the  before-mentioned  company,  were  in 
lation ;  and  that  suspicion  was  followed  by  an  e: 
tion  at  the  office  of  the  company  of  numerous  certifi 
and  the  ten  certificates  sold  by  the  pliuntifis  as  \ 
stated,  among  many  others,  were  found  to  be  fin^ 

In  consequence  of  the  discovery  of  the  foiger 
committee   was   appointed  by  the  subscribers  a 

* 

Stock-Exchange,  to  deliberate  and  determine  whut 
proper  to  be  done  among  the  parties  who  had 
transactions  and  dealings  in  that  establishment,  tA 
to  such  forged  certificates :  and  that  committee  ad< 
and  published  the  following  resolution  upon  the 
ject : — 

*^  That  the  holders  of  shares  of  The  Buckingham 
Railway  Company,  which  have  been  declared  bj 
company  to  be  spurious,  shall  have  the  right  to  deo 
of  the  sellers  thereof  genuine  shares  in  exchange) 
until  such  can  be  procured,  to  pay  for  the  same  it 
rate  of  2/.  \2s, per  share  (10^.  premium);  such  amc 
to  be  retained  until  genuine  shares  are  delivered." 

By  the  regulations  and  practice  of  the  Sd 
Exchange,  all  brokers,  although  they  may,  in  ficti 
dealing  for  others  as  principals,  are  deemed  to  be  { 
cipals,  and  liable  as  such ;  and  are  required  to  meet 
responsibilities  they  so  incur,  under  pain  of  expulfiic 
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The  inies  and  r^ulations  of  the  Stock-Exchange 
fnAw  to  apply  only  to  members  of  the  establishment^ 
and  to  transaGtions  taking  place  within  such  establish- 

A  oop7  of  the  rules  and  r^ulations  accompanies  this 
GMe^  and  is  signed  by  the  respective  attorneys ;  and 
%  maj  be  refen^  to  by  either  side,  in  the  argument, 
80  far  88  the  court  shall  be  of  opinion  that  either  party 
18  entitled  by  law  to  use  them  against  the  other,  but  no 
fnrtber, — their  being  produced  to  the  court  by  consent, 
not  to  be  deemed  to  import  a  consent  or  admission 
entitling  either  party  to  use  or  refer  to  them,  except  so 
&r  88  bj  law  they  may. 

After  the  discovery  of  the  forgeries,  the  plaintiffs 
were  called  upon  by  the  respective  purchasers,  to  refund 
the  purchase-money,  or  to  indemnify  them  from  loss : 
wbereopon  the  plaintiffi  called  upon  the  defendant,  as 
Aeir  principal,  for  instructions  and  indemnity ;  and  the 
ftOowing  correspondence  took  place  between  them :  — 
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"  London^  9th  Mat/y  1846. 

^Leon  SoUmum^  ^^•f  Jermyn  St 

"Dear  Sir,  —  In  addition  to  our  personal  communi- 
cations with  you  upon  the  subject,  we  deem  it  necessary 
to  inform  you  that  500  scrip  shares  in  the  Buckingham" 
Urt  Railway  Company^  which  you  delivered  to  us  for 
Bile  on  the  27th  of  Marchy  numbered  as  at  foot,  and 
wBch  we  passed  into  the  market,  have  been  found 
to  be  spurious  documents,  not  issued  from  the  office  of 
tlie  company ;  and  that  they  will  be  brought  back  to  us 
^rith  a  clum  from  the  purchasers  for  authentic  scrip 
certificates,  which  we  shall  immediately  be  compelled  to 
meet  on  your  account,  by  the  delivery  of  good  and 
nndonbted  documents.  We  would  strongly  urge  you, 
^Iwfefore,  at  once  to  give  us  authority  to  purchase  on 
yonr  account  the  number  of  proper  shares,  while  the 
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price  of  them  continues  low ;  as,  otherwise,  we  i 
forced  to  do  so  at  a  high  price,  the  whole  loss  of 
falls  upon  yourself,  as,  of  course,  we  look  to  yoi 
whom  we  received  the  spurious  documents,  to  h 
harmless  in  the  transaction.  We  earnestly  reooi 
your  immediate  attention  to  this  matter,  as  the  pr 
on  Buckififfliamshire  shares  is  hourly  on  the  increi 

"  Yours  faithfully, 
(Signed)     "  Westrop^  Prinsep,  §•  MeO 


€€ 


50. 
50. 
50. 
50. 
50. 
50. 
50. 
50. 
50. 
50.** 


No.  22,951  @  23,000  -  - 

40,401  @  40,450  -  - 

22,901  @   22,950  -  - 

40,101  @  40,150  -  - 

22,851  @   22,900  -  - 

40,051  @   40,100  -  - 

22,601  @  22,650  -  - 

40,701  @  40,750  -  - 

40,501  @  40,550  -  - 

22,551  @  22,600  -  - 

No  answer  was  sent  to  that  letter :  and,  on  th( 
oi  Mat/y  1846,  the  plaintiffs  delivered  to  the  defi 
the  following  letter :  — 

«  75  Old  Broad  St.,  1 1  May,  18 
*'  Leon  Solomon^  Esq.,  66  Jermyn  St. 
"  Dear  Sir,  —  With  reference  to  our  letter  of  I 
day^Q  date,  we  have  now  to  inform  you  that  we 
been  called  upon  by  the  parties  who  received 
Buckinghamshire  scrip  from  us,  to  deliver  to  then 
and  authentic  scrip  in  lieu  of  those  which  have 
proved  at  the  office  of  the  company  to  be  spv 
We  have,  therefore,  to  inform  you  that  it  has  h 
absolutely  necessary  for  you  to  authorise  us  to-m 
to  purchase  such  shares  on  your  account,  to  enable 
deliver  them.  And  we  request  you  will  put  us  in 
for  the  purpose,  as,  by  the  rules  of  our  nuirket,  we 
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not  be  able  to  put  off  the  daim.    We  must  particularly 

request  that  yon  will  favour  us  with  your  answer  before 

twelve  o*clock,  —  in  fact,  the  earlier  the  better,  —  as  it 

18  possible  the  market  may  be  more  unfavourable  for 

jour  interests  than  at  present.     They  were  done  to-day 

at  I  premium. 

**  Yours  faithfully, 

(Signed)     "  fVestropp,  Prinsepp,  Sf  Melhado.^* 
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The  defendant  refused  to  ^ve  any  instructions  or 
indemnity;  and  the  plaintiffs  afterwards,  yielding  to 
the  demands  made  upon  them  by  the  respective  pur- 
chasers of  such  forged  certificates,  paid  certain  sums  of 
money  by  way  of  damage  or  compensation  to  such 
respective  purchasers, — such  payments  being  calculated 
and  adjusted  upon  the  principle  laid  down  in  the  resolu- 
tion of  the  Stock-Exchange  committee;  and  which 
payments  amounted  in  the  whole  to  the  sum  of  1300Z., 
that  is  to  say. 

To  Grisewood  &  Co.,  who  were,  as 
before  stated,  members  of  the  Stock- 
Exchange,  and  in  respect  of  sales 
made  to  them  in  the  Stock-Ex- 
change -*•-..- 
To  Mr.  John  Jones,  like  member  of 
the  Stock-Exchange  -  -  - 
To  J.  Starlinff,  do. 

To  Mr.  Miles,  the  sum  of         *-        - 

It  is  to  be  taken  as  an  undoubted  fact,  that  both  the 
pUntif&  and  the  defendant  acted  throughout,  up  to 
the  time  of  the  forgeries  being  discovered  by  inquiry  at 
the  office  of  the  company  long  after  the  sales,  in  the 
Wief  that  the  certificates  referred  to,  were  genuine 
mailable  certificates,  duly  issued  by  the  company  men- 
tioned therein. 


£ 
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d. 
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call  upon  the  defendant  for  a  full  indemnify.  H 
case,  in  effect^  resolves  itself  into  one  of  principal  «e 
agent.  The  general  rule  of  law  is  thus  laid  down  t 
Dr.  Story  (a) :  "  If  an  agent  has,  without  his  own  d 
fault,  incurred  losses  or  damages;  in  the  course 
transacting  the  business  of  his  agency,  or  in  followi: 
the  instructions  of  his  principal,  he  will  be  entitled 
full  compensation  therefor.  (A)  Thus,  for  example^ 
an  agent,  in  consequence  of  a  deception  practised  up 
him  by  his  principal,  and  in  pursuance  of  orders,  inn 
cently  makes  a  false  representation  of  the  quality 
the  goods  of  his  principal,  and  he  is  compelled  to  p 
damages  to  a  purchaser  on  account  thereof,  he  will  I 
entitled  to  a  full  remuneration  from  the  principoL  (i 
So,  if  an  agent  has  innocently,  and  without  any  notic 
of  an  adverse  title,  converted  the  property  of  a  tbtn 
person,  under  the  direction  or  authority  of  his  prin 
cipal,  claiming  it  as  owner,  and  a  recovery  is  sabse' 
quently  had  against  him  therefor  by  such  third  persoii] 
he  will  be  entitled  to  a  reimbursement  from  his  prin- 
cipal, (r)     Indeed,  it  may  be  stated,  as  a  general  pnB" 


Buckinghamshire,  Oxford,  and 
BletcfUey  Junction  Railway, 
which  turned  out  to  be  for- 
geriesy  and  of  no  value,  they 
were  entitled  to  recover  from 
the  defendant  the  proceeds  of 
such  sale,  which  they  paid  to 
him  (492/.  10*.  iyd.\  with  in- 
terest  thereon  from  the  time  of 
such  payment,  and  also  da- 
mages amounting  to  1300/., 
which  the  plaintiffs  had  heen 
forced  to  pay,  and  had  paid^  to 
the  purchasers  of  the  said  scrip 
or  certificates  from  the  plain- 
tiffs, as  brokers  for  the  de- 
fendant.** 

(a)    Story\  on  Agency^   3rd 
edit.  p.  435.J ' 


(c)  Citing  Ramtay  v.  Gwi" 
ner,  1 1  Johns.  R.  439 ;  ^^ 
V.  The  Trustees  i^  Newkunii^ 
19  JbAn*.  R.  284 ;  IfAm^' 
Lisle,  5  Binn.  12.  441. ;  9^ 
ing  V.  Sage,  1  Day,  Cou»  B* 
522;  Hill'v.  Packard,  5  Wtsl 
R.  375  ;  Rogers  v.  JTimM 
10  Wend.  R.  219. 

(c)  Citing  Paley  on  Jf^ 
(by  Lloyd),  152. 301 ;  St^Str* 
V.  How,  Bridgman,  125;  * 
MoUoy  de  Jur.  MarU*  K  ^ 
ch.8,  S6,  pp.  329,  330;  Or* 
Jac.  4o8. 

((/)  Citing  Foley  mi  Af^ 
(hy Lloyd),  152.  301 ;  AdO^ 
x.Jarvis,4fBingh.  66.,  iZl^ 
Moore^^^l  ;  AUairer.O*^ 
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dpie  of  hw,  that  on  agent,  who  commitd  a  trespass,  or 
other  wrong,  to  the  property  of  a  third  person,  bj  the 
direction  of  his  principal,  if  at  the  time  he  has  no 
knowledge  or  suspicion  that  it  is  such  a  trespass  or 
wrong,  but  acts  bond  fide^  will  be  entitled  to  a  reim- 
buBement  and  contribution  from  his  principal  for  all 
the  damages  which  he  sustuns  thereby,  (a)  JFor, 
akhough  the  general  doctrine  of  the  common  law  is, 
thit  there  can  be  no  reimbursement  or  contribution 
among  wrongdoers,  whether  they  are  principals  or  are 
vgs^  yet  that  doctrine  is  to  be  received  with  the 
qualification,  that  the  parties  know,  at  the  time,  that 
it  ia  a  wrong.  (6)  And,  in  all  these  cases,  there  is  no 
difference,  whether  there  be  a  promise  of  indemnity  or 
not;  for,  the  law  will  not  enforce  a  contract  of  in- 
demnity against  a  known  and  meditated  wrong;  and, 
on  the  other  hand,  where  the  agent  acts  innocently, 
and  without  notice  of  the  wrong,  the  law  will  imply 
a  promise  on  the  part  of  the  principal  to  indemnify 
Um,"  In  BriUcdn  v.  Lloyd  {c)^  it  was  held  that  an 
action  is  maintainable  in  every  cose  in  which  the  plain- 
tiff has  paid  money  to  a  third  party,  at  the  request. 
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S^^flfau.  Cff«.  54  ;  Coventry  v. 

iwy  ?.  HaiMey  ,  14  rick.  R. 
171 

(•)  Aiammm  v.  Jartis^  4 
^  66.,  12  J.  B.  Moore, 
241;  Fletcher  v.  Harcot, 
^mn,  R.  55 ;  PoweU  v.  The 
^heUeeofNewburgh,  l9Johne, 
A  284;  Avery ^  v.  HaUey^ 
^ihek.  R.  174;  Coventry  v. 
^mvh,  llJOinM.  R.  142. 

{i)  Merrytoeather  v.  jYuran, 
^T.  R.  186 ;  Adameon  v. 
«^  4  Bingh.  66.,  12  J.  B. 
*o«,  241.  (The  case  of 
^^inkfQther  y.  Ansley,  1  Campb. 


343,  seems  overruled  in  its 
leading  principle  by  that  of 
Adamson  v.  Jar  vie.)  2  Livemu 
on  Agency,  316—318.  (edit. 
1818),  320. 324, 325 ;  Fletcher 
V.  Harcot,  llutton,  R.  55; 
{Batterseye  cane)  Winch.  R. 
48  ;  Humphrye  v.  Pratt,  2 
Dow  <J^  Clark,  288;  Bette  v. 
Gibbine,  2  Ad.  4*  E.  51.,  4  N. 
4'  M.  64 ;  D'Arcy  v.  LieU,  5 
Binn.  i2.  441 ;  PoweU  v.  The 
Trustees  of  Newburgh,  I9 
Johns.  R.  284;  Coventry  v. 
Barton,  17  Johns.  R.  143; 
Avery  v.  Halsey,  14  Pick.  174. 
(c)  UM.6ilF.762. 
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express  or  implied,  of  the  defendant,  with  an  nude 
taking,  express  or  implied,  to  repay  it  The  rule  wUi 
prevents  contribution  or  indenmitj  as  between  toi 
feasors,  applies  only  where  the  act  is  of  an  obvwm 
iU^al  character :  Betts  v.  Gibbins.  (a)  Here,  the  pU: 
ti£b  were  compelled,  by  the  rules  and  regulatiooB  s 
plicable  to  persons  in  their  position,  to  refimd  tl 
money  to  those  who  purchased  the  scrip  of  them;  m 
there  are  several  authorities  which  shew,  that,  und 
these  circumstances,  they  are  entitled  to  oall  upon  Ibc 
principal  for  an  indemnity,  even  though  the  prino^ 
be  ignorant  of  the  existence  of  the  rules  which  bfa 
the  agent:  Sutton  v.  Tatham(b);  Bayliffe  v.  jBacMi 
worth  (e) ;  Bayley  v.  fVilkitis.  (d)  In  Sutton  y.  TaOm 
lAttledaUy  J.,  says  {e) :  *^  A  person  who  employs  a  brok 
must  be  supposed  to  give  him  authority  to  act.  as  otb 
brokers  do.  It  does  not  matter  whether  or  not  he  hh 
self  is  acquainted  with  the  rules  by  which  broken  m 
governed."  So,  in  Bayliffe  v.  Buttenoorthf  Parke,  I 
ys :  ''I  take  it  to  be  clear  law,  that,  if  there  is,  at 
particular  place,  an  established  usage  in  the  manu 
of  dealing  and  making  contracts,  a  person  who  is  €tt 
ployed  to  deal  or  make  a  contract  there,  has  an  impliei 
authority  to  act  in  the  usual  way : "  and  Aldenon,  B^ 
adds:  ^^A  person  who  deals  in  a  particular  madM 
must  be  taken  to  deal  according  to  the  custom  of  M 
market ;  and  he  who  directs  another  to  make  a  contnci 
at  a  particular  place,  must  be  taken  as  intending  M 
the  contract  may  be  made  according  to  the  usage  «< 
that  place."  And  Coltmariy  J.,  in  Bayley  y.  WSOdf^ 
says :  ^*  A  person  who  goes  into  the  Stock-Exchange  tt 
buy  shares,  must  be  supposed  to  have  a  knowledge  ^ 


(a)  2  Jd.  (^  E.57.,  ^N.S^- 

{b)  10Ad,SfK27.,^P.^ 
D.  308.  . 


(c)  1  J&4PC/L  425. 
(e)  10  A.  SfE.  SO. 
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the  imul  ooone  of  biudnees  there,  and  of  the  law  ap- 
pSfltUe  to  it*     Yamff  v.  Cob{a)  is  precieelj  in  point: 
then,  the  pbdntiff,  a  stock-broker,  sold  for  the  de- 
fendntt  four   Qwitemala   bonds,  and    paid  him    the 
anomit:  the  bonds,  after  thej  had  been  in  the  hands 
of  the  pmchasers  two  days,  were  discovered  not  to  be 
mnfketaUe,  whereupon  the  plaintiff  took  them  back, 
sad  leimbiined  the  purchaser:  and  it  was  held  that 
Ae  jUntiff  was  entitled  to  recover  from  the  defendant, 
in  tQ  action  for  money  had  and  received,  the  amount 
he  had  paid  to  the  defendant.     Tindal,  C.  J.,  there 
sayi: ''  The  money  which  the  plaintiff  delivered  to  the 
defendant  was  his  own  money,  for,  he  had  sold  the 
bonds  as  a  principal  to  Briant,  and  was  subject  to  all 
the  reqxmsibilities  of  a  prindpal.     He  delivered  the 
noofiy  to  the  defendant  on  an  understanding  that  the 
bondB  he  had  received  firom  the  defendant  were  real 
GKafemafa  bonds,  such  as  were  saleable  on  the  Stock- 
Sidiange.     It  seems,  therefore,  that  the  consideration 
Oft  which  the  phuntiff  paid  his  money,  has  failed  as 
Mipletely  as  if  the  defendant  had  contracted  to  sell 
ftnign  gold  coin,  and  had  handed  over  counters  instead. 
It  11  not  a  question  of  warranty;  but  whether  the  de- 
feadnt  has  not  delivered  something  which,  though  re- 
MbBng  the  article  contracted  to  be  sold,  is  of  no 
^nJae."    And  Bosanquety  J.,  says:  "No  consideration 
W  been  given  for  money  received  by  the  defendant : 
die  bonds  he  delivered  to  the  plaintiff  were  not  Gug' 
taiofa  bonds,  but,  on  the  Stock-Exchange,  worthless 
Vfn;  and  the  payment  made  by  the  plaintiff  to  JSrtan^ 
vn  not  voluntary.     According  to  the  principle  esta- 
IWicd  by  Child  v.  Marley  (J),  the  defendant  was  bound 
toiumburse  the  plaintiff  what  he  was  thus  compelled 
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to  pay :  for,  it  appeared  to  be  the  custom  of  the  Stock* 
EzchaDge,  that,  in  these  cases,  the  broker  is  treated  at 
principal,  and  liable  to  be  expelled  if  he  does  not  mab 
good  his  diflferences."  And  CoUman^  J.,  says:  ''13m 
bonds  which  the  plaintiff  had  sold  at  the.  defendant^i 
request  were  not  Guatemala  bonds,  in  the  sense  of  tin 
Stock-Exchange.  Therefore,  even  considering  the  ]^am 
tiff  only  as  agent,  when  he  received  authority  from  thi 
defendant  to  sell  the  bonds,  he  received  an  imjdied  a» 
thority  to  act  as  all  brokers  do  upon  similar  oocamona 
that  is,  to  rescind  the  contract,  if  the  article  deUverei 
turns  out  not  to  be  the  article  sold."  \_Matde,  J.  There 
the  money  had  been  paid  under  a  mistake*]  That  i 
precisely  the  case  here.  And  there  is  no  substantia 
distinction  between  the  money  paid  as  the  value  of  it 
scrip,  and  the  money  paid  as  damages  for  the.  hmm 
sustained  by  the  sub-purchasers.  In  Lamert  v.  Heathifm 
the  defendant,  a  share-broker,  bouglit  for  the  plaintE 
scrip  certificates,  which  were  sold  in  the  share-mark= 
at  a  premium,  as  **  Kentish  Coast  Railway  scrip,"  aai 
were  signed  by  the  secretary  of  the  railway  company 
the  genuineness  of  this  scrip  was  afterwards  denied  ■ 
the  directors,  who  alleged  that  it  was  issued  by  tl 
secretary  without  authority:  in  an  action  to  rcoor'* 
back  from  the  defendant  the  price  paid  to  him  by  tS 
plaintiff  for  this  scrip,  and  for  his  commission,  on  tK 
ground  of  the  scrip  not  being  genuine,  —  it  was  hel^ 
that  the  proper  question  for  the  jury,  wa£f,  whethe 
what  the  defendant  intended  to  buy  was  that  wfaidi 
was  sold  in  the  market  as  ^^  Kentish  Coast  Railway 
scrip."  So,  here,  the  question  is,  was  the  scrip  8oU 
genuine  scrip  of  The  Buckinghamshire,  Oxford,  am 
Bletchley  Junction  Railway  Company  f  [^Maule,  J.  Thai 
ca^e  is  totally  beside  the  present.     The  order  there  was 
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to  buy  Kentish  Coast  Bailway  shares,  generally :  here, 

the  order  was,  to  sell  the  particular  certificates,  the 

ptittj  having  the  identical  pieces  of  paper  then  in  his 

hands.]    It  is  submitted  that  the  plaintiflfs  are  entitled 

to  lecorer,  as  well  upon  the  special  count  as  upon  the 

count  for  money  paid,  upon  the  principle  of  indemnity. 

It  may  be  urged,  on  the  other  side,  that  the  plaintiflb, 

\xpoa  the  facta  stated  in  the  case,  warranted  to  the  de- 

fisndant  that  the  scrip  was  genuine,  and  so  induced  him 

ta  adTsnce  money  upon  it.     The  inquiry,  however, 

stated  in  the  case,  must  be  taken  to  have  referred  to 

the  character  and  market  value  of  the  line,  and  not  to 

the  genuineness  of  the  documents.     The  broker  would 

iMEve  no  peculiar  means  of  knowledge  on  that  subject* 

\Mauls,  J*    I  should  have  thought  that  the  proper 

way  of  ascertaining  whether  the  scrip  was  genuine  or 

not,  was,  to  inquire  at  the  office  of  the  company.]     The 

proper  measure  of  damages  will  be,  the  market  value 

of  the  shares  at  the  time  of  the  breach  of  contract: 

Shaw  v»  Holland  (a) ;  Tempest  v.  Kilner.  {b)     The  con- 

tcact  was  broken  on  the  11th  of  May^  184G,  when  the 

defendant  refused  to  supply  genuine  scrip.     At  that 

dftte,  the  shares  were  at  10«.  premium,  which  the  plain- 

tifi  have  been  compelled  to  pay :  and  to  that  extent 

they  are  clearly  entitled  to  call  upon  the  defendant  for 

vimdemnity. 
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Cowlinff,  for  the  defendant,  (c)  The  defendant  having 
wpaid  the  plaintifis  the  amount  he  received  for  the  cer- 


(«)  l5M.SiW.lS6. 

WAnti,  Vol.  III.  p,  253. 

(0  The  points  marked  for 

•rgnnent  on  the  part  of  the  de- 

fendaot,  were,  —  "  That,  as  to 

the  first  count,  he  was  entitled 

U>  the  verdict,  there  being  no 

pfoo/of  the  agreement  declared 


on,  and  particularly  of  the 
alleged  promise :  that,  if  not, 
the  verdict  should  he  reduced 
to  nominal  damages,  because 
the  rules  of  the  Stock-Exchange, 
or  at  least  those  relied  on  by 
the  plaintiffs,  were  not  admis- 
sible against  him,  and  because 
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tificates  in  question,  and  interest,  is  liable  no  fturdM 
and  consequently  the  plaintiffs  must  be  nonsuited. 
is  a  fallacy  to  treat  this  as  a  case  of  prindpal  and  ag<B 
Suppose  the  defendant  had  himself  sold  the  aciip  to  1 
several  purchasers,  —  apart  from  the  rules  of  die  SUm 
Exchange,  —  what  liability  would  he  have  mesam 
Clearly  none,  beyond  the  liability  to  refund  the  m 
be  had  received.  This  is  not  a  sale  of  shares  genera] 
or  of  shares  to  be  delivered  at  a  future  time :  it  ias  a 
of  a  specific  article,  which  both  parties  at  the  time  oi 
ceived  to  be  genuine  scrip.  It  turned  out  that  tt 
were  forged.  The  sale  took  place  under  a  mistake:  *1 
result  is,  that  the  vendees  have  to  return  the  shac 
and  the  vendor  the  money.  This  is  very  like  the  w< 
known  case  oi  Jones  v.  Ryde{a)y  where  it  was.  held,  tl 
a  person  who  discounts  a  forged  navy-bill  (ft),  or  w 
receives  forged  bank-notes  in  payment,  from  aiiodi 
who  passes  them  without  knowledge  of  the  fofgss 
may  recover  back  the  money,  as  money  had  and  : 
ceived  to  his  use  upon  failure  of  the  considerate 
«  The  defendant,"  s^d  GUbbs,  C.  J.,  «  has  put  off  t 
instrument  as  a  navy-bill  of  a  certain  descriptikm; 
turns  out  not  to  be  a  navy-bill  of  that  amount  ( 
and  therefore  the  money  must  be  recovered  back.  Be 
parties  were  mistaken  in  the  view  they  had  of  t 
navy-bill ;  the  one,  in  representing  it  to  be  a  navy-1 
of  this  description ;  the  other,  in  taking  it  to  be  sa* 
Upon  its  afterwards  turning  out  that  the  bill  1P 
te  a  certain  extent  a  forgery,  we  think  he  who  tc 
the  money  ought  to  refund  it,  to  the  extent  to  wh: 


the  breach  of  promise  occurred 
at  the  time  of  the  sales  by  the 
plaintiflb:  and,  as  to  the  last 
issuer  that  the  verdict  should 
be  for  the  defendant,  the  plain- 
tiffs haying  been  ^aid  all 
the  defendant  received  from 
them." 


(a)  5  Tatin^.  488.,  llfci 
157. 

(6)  Or  ▼ictaamne-bffl^ 
Bruce  v.  Bruce,  S  Ttm 
495,  n.,  1  Marih.  165. 

(c)  The  sum  had  been  fir 
dulentlj  altered  after  the  iwi 
of  the  bill 
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the  biU  is  invalid.     A  cue  somewhat    similar  very 

freqnentfy  oocnss  in  practice,  on  which  I  should  not 

TCI7  18  goyenung  the  law,  bat  that  it  is  said  by  my 

IsmtberLaif  to  be  sanctioned  on  the  authority  of  a  case 

ao  decided  at  nia  prins  by  Manffieldf  C*  J.,  viz.  where 

ftfiged  bank-notes  are  taken*     The  party  n^otiating 

diem,  is  not,  and  does  not  profess  to  be,  answerable 

that  the  Bank  of  England  shall  pay  the  notes;  but  he 

w  answerable  for  the  bills  being  such  as  they  purport  to 

be.**    The  law  is  in  all  cases  reluctant  to  raise  implied 

pranises:  Com.  Dig.  Caoenapt(A.2.y    When  a  man 

•efls  a  hone,  no  warranty  is  implied,  even  that  it  is  his 

awn  horse,  unless  he  so  represents  it  at  the  time.     This 

question  was  recently  very  much  discussed  in  the  court 

of  Exchequer,  in  Morley  v.  Attenbarough  (a),  where  it 

was  held  that  there  is  no  implied  warranty  of  title,  in 

the  oontract  of  sale  of  a  personal  chattel ;  and  that,  in 

the  absence  of  fraud,  a  vendor  is  not  liable  for  a  defect 

ef  title,  unless  there  be  an  express  warranty,  or  an 

^qsivalent  to  it,  by  declaration  or  conduct.     Here,  the 

•de  was  a  sale  of  the  specific  documents,  which  were 

litnded  to  the  plaintiffs  at  the  time.    [Mauhy  J.    A  sale 

often  scrip  or  certificates,  at  large,  would  import  a  con- 

tiset  to  deliver  genuine  scrip.]     Exactly  so.     In  Kenf^ 

CSonunentaries  (6),  it  is  said :  *^  If  the  subject-matter  of 

■de  be  in  existence,  and  only  constructively  in  the  pos- 

sesBon  of  the  seller,  as,  by  being  in  the  possession  of  his 

agent  or  canrier  abroad,  it  is  nevertheless  a  sale,  though 

ft  conditional  or  imperfect  one,  depending  on  the  future 

schud  delivery,  (e)    But,  if  the  article  intended  to  be 

aoU  has  no  existence,  there  can  be  no  contract  of  sale. 

Tbua^  if  A»  sells  his  horse  to  B.^  and  it  turns  out  that 
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the  hone  was  dead  at  the  time,  though  the  fact  was  n 
known  to  the  parties,  the  contract  is  necessarily  Toi 
So,  if  A»j  at  New  York,  sells  to  B.  his  house  and  lot 
Albany^  and  the  house  should  liappen  to  have  been  i 
stroyed  by  fire  at  the  time,  and  the  parties  equal 
ignorant  of  the  fact,  the  foundation  of  the  contract  £u 
provided  the  house,  and  not  the  ground  on  -which 
stood,  was  the  essential  inducement  to  the  parchaae."( 
K  that  be  so,  where  the  party  himself  is  the  seller,  he 
does  the  case  difier,  because  the  sale  is  effected  thraii| 
a  broker  ?  It  cannot  be  inferred  that  the  defends 
gave  the  brokers  any  authority  to  warrant  the  shi:^ 
genuine.  Then,  do  the  rules  and  regulations  of  t 
Stock-Exchange  impose  upon  the  principal  a  liability 
would  not  otherwise  have  incurred  ?  The  only  role  i 
out  in  the  case,  is  one  which  declares  that  brokers  ^ 
liable  inter  se  as  principals.  That  merely  places  t 
plaintiffs  in  the  same  position  as  the  defendant  won 
have  been  in  if  he  had  sold  the  shares  him8el£  [Maule^ 
It  may  be  that  the  rules  of  the  Stock-Exchange  app 
to  sales  at  large,  and  not  to  sales  of  specific  shares,  j 
that  case,  it  may  be  a  wise  and  just  regulation.  Icanii 
help  thinking  that  it  is  the  common  course  to  seU  in  tfa 
general  way.]  No  rule  is  pointed  out  that  at  all  afieo 
this  case :  indeed,  the  circumstance  of  a  committee 
inquiry  having  been  appointed,  shews  that  there  was  J 
existing  rule  applicable  to  it.  {Maule^3.  The  del 
sion  of  the  committee  was  after  the  date  of  the  contriM 
How  could  the  defendant  be  bound  by  any  rcsdnti* 
come  to  under  such  circumstances  ?  Hoffpins.  Evc 
person  who  becomes  a  member  of  the  Stock-Exchaxi 
signs  an  undertaking  to  be  bound  by  any  rules  thC3 


(a)  Citing  Pothier  Contr.de 
VenUy  n.  4. ;  Hitchcock  v.  Gid' 
dings,  4  Price,  1 35,,  DanieVa 
Exch,  R,  1, ;  Story's  Com,  on 


Equity  Jurisprudence,  13 
Alien  y.  Hammond,  11  p€^ 
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after  to  be  made.     Maule^  J.     That  does  not  shew  that 
be  IS  to  be  bound  by  the  decision  of  a  committee  to  be 
appmnted  to  investigate  and  decide  on  a  particular 
caaa]    It  may  be  conceded,  —  according  to  the  autho- 
rity of  Sutton  y»  TeUham,  Bayliffe  v.  Butterworthy  and 
JScyky  v.  Wilkinsj  that,  if  there  be  any  rule  of  the 
Sfock-EIxchange  which  pledges  the  broker  to  the  ge- 
ninneoess  of  scrip  sold  by  him,  the  principal  is  bound 
thereby.-  But  this  case  is  distingoishable*.    And,  as- 
Buming  that  the  rules  do  apply  here,  they  can  only 
ai^j  to  such  of  the  dealings  as  took  place  on  the 
Stook-Exchange. 

ks  to  the  first  count,  — there  is  no  such  contract  as 
tlierrin  allied.     The  plaintiffs  are  merely  stated  to  be 
share-brokers ;    nothing  is  said  about  the  Stock-Ex* 
diaoge,  or  its  rules.    The  consideration  is,  tha  tthe 
plaintifis  will   sell  for  the  defendant  certain   scrip  or 
certificates  for  shares,  purporting  to  be  scrip  or  certifi- 
MeB  for  shares  in  a  certain  company,  — not,  that  they 
will  sell  them  as  gentdne  scrip :  and,  if  any  promise 
that  the  scrip  was  genuine  could  be  implied,  it  could 
only  be  implied  from  the  authority  to  sell  it  as  genuine. 
[Maulcy  J.     The  declaration  would  not  be  bad  on  that 
tocount :  the  contract  is  executory.]     A  promise  to  in-- 
dcmnify  is  all  that  the  law  will  imply,  as  between  prin- 
ripal  and  agent :  and  that  is  not  the  promise  here  alleged* 
And,  as  to  the  second  count,  the  defendant  clearly  in- 
cars  no  liability  beyond  the  amount  he  has  paid  into 
eonrt.. 

At  all  events,  the  damages  can  only  be  nominal.  The 
question  is,  at  what  time  the  plaintiffs  incurred  a  lia- 
bility to  their  vendees.  If  there  was  any  implied  war- 
^Bty,  the  breach  of  it  took  place  at  the  very  moment 
of  the  sale,  and  not  at  the  time  the  discovery  was  made 
that  the  scrip  was  forged :  Hoxccll  v.  Young,  (a)     Shaw 

(a)  5  B.  $i  C.  2.59.,  ^  D  d^R.  14. 
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y.  Holland  and  Tempest  y.  KUner  are  distiiigiiisfaabli 
in  both)  the  shared  were  to  be  deliyered  on  a  future  d« 
In  Britiain  v.  Lloyd,  —  the  authority  of  which  is  c 
disputed,  —  the  monej  was  paid  by  tlie  auctioneer 
least  imder  the  implied  authority  of  his  employer. 
Bett»  y.  Gibbinif  there  was  an  express  authority.  Km 
y.  Cole  is  a  distinct  authority  to  shew  that  the  nun 
paid  into  court  in  this  case,  is  all  that  the  pUiila 
could  under  any  circumstances  be  entitled  to  recoyer. 


Hoggins,  in  reply.     Sutton  y.  Tatham  shews  that  Ik 
plaintiffs  are  entitled  to  a  fuU  and  complete  indenmi^ 
[Maule,  J.     There,  the  employment  was  to  sell  shani^ 
generally,  to  be  deliyered  at  a  future  day :  it  was  a  mtb 
speculation  on  the  price.]     The  case  finds,  that,  by  tb 
r^ulations  of  the  Stock-Exchange,  all  jnembera  deiEif 
as  brokers  are  liable  as  principals.     All  arebonadto 
obey  the  rules,  under  pain  of  expulsion.     The  detet* 
mination  of  the  committee  to  whom  the  quMion  ai  to 
this  particular  scrip  was  referred,  though,  peihapi^  aot 
legally  binding,  was  a  finding  as  to  what  was  right  lid 
just  between  the  parties.     The  contract  hereisooetf 
indemnity:  no  breach,  therefore,  could  arise  until  As 
plaintifis  were  called  upon  to  pay  the  damages  sustuBol 
by  their  yendees,  and  the  defendant  refused  to  repif 
them;  and  that  state  of  things  arose  on  the  lllkd 
.  May.     In  Morley  y.  Attenboroughy  the  defendant  loU 
the  specific  chattel :  there  was  no  warranty  of  title.  In 
Jones  y.  Ryde    and  Bruce  y.  Bruce,  the  plaintiffii  hdi 
sustained  no  damage  beyond  that  which  they  aoug^to 
recoyer:  those  cases,  therefore,  are  materiably  diatia 
guishable  from  the  present.     All  the  authorities  as  tl 
implied  warranty,  will  be  found  collected  in  the  two  case 
of  Morley  y.  Attenborough  and  Bumby  y.  BolleiL  (a)  I 


(a)  l63f.<^  r.644. 
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Mith  of  them  the  ground  of  action  failed,  because  there 
ra  neither  warranty,  express  or  implied,  nor  fraud. 

Maulb,  J.  (a)     This  is  an  action  of  assumpsit:  the 

deehratioQ  oonrists  of  a  spe(»al  count,  and  the  common 

oounto  for  money  paid,  &c.     The  special  count  in  sub- 

rtnee  states,  that  the  plaintiflb  were  share-brokers; 

tint,  in  conrideration  that  they  would,  as  such  brokers, 

sail  £ar  and  on  aooount  of  the  defendant  certain  scrip  or 

oertificates  for  shares  in  a  company  called  The  Buck-- 

iaghuulurg,   Oxford,  and  BUtchUy  Junction  Railway 

fkmpoMjf,  at  the  best  market  price  of  the  day,  the 

dstBodant  promised  them  that  the  said  scrip  or  cer- 

tiftntes  for  shares  were  genuine  scrip  or  certificates  for 

ibres  in  that  <5ompany,  and  issued  by  the  company ; 

flni  the  plaintifft,  confiding  in  that  promise,  sold  the 

Mq»  as  genuine,  and  pud  the  proceeds  over  to  the 

dsfeadant:  it  then  allies  for  breach,  that  the  scrip 

mnot  genuine,  but  forged  and  spurious,  and  that  the 

ikbitifl^  as  such  brokers,  were  called  upon  by  the 

fDchasers  thereof,  according  to  the  law  and  usage  in 

Alt  behalf,  to  repay  them  the  money  they  paid  for  the 

iBiiei  and  also  certain  damages  for  the  loss  of  profit  on 

Ae  le-sale  of  the  scrip*     It  appears  that  there  was  in 

the  market  certain  scrip  which  purported  to  be  scrip 

tt  oertificates    for    shares    in    The  Buckinghamshirey 

Otfurd,  and  Bletchley  Junction  Railway  Company;  that 

tttt  of  these  documents  were  in  the  possession  of  the 

Umdant,  who  had  been  asked  to  advance  money  upon 

tiMD;  that  the  defendant  took  one  of  these  certificates  to 

the  idainti&'  office,  and  inquired  if  it  was  good ;  that 

one  of  the  plain tifis. said  it  was  good,  but,  to  satisfy  the 

defendant,  he  would  go  into  the  market  and  inquire ; 
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and  that  he  did  so,  and  returned  and  said  that  it  i 

"  good,"  or  **  all  right"   Now,  there  may  be  someA 

equivocal  in   these   expressions:    it  may  be  doubl 

whether  the  plaintiff  was  desired  to  ask  whether 

scrip  was  genuine  scrip  such  as  it  purported  to  b^ 

whether  it  was  worth  the  sum,  or  more  than  the  id 

paid  upon  it.     But,   whatever  was  meant,  I  do  a 

think  that  material:  for,  I  do  not  think  our  deeU 

of  the  case  ought  to  be  at  all  influenced  by  what  tm 

place  on  that  occasion.     Both  parties  were  innocent 

any  intention  to  deceive  or  mislead.     The  mere  « 

pression  of  an  opinion,  hon&fide  given  at  the  defendnt 

request,  certainly  does  not  amount  to  a  warranty  of  tl 

genuineness  of  the  scrip,  or  impose  any  liability  i^ 

the  person  giving  it.     After  having  received  this  b 

formation,   the  defendant  advanced  money  upon  tl 

scrip.    Then  comes  the  important  part  of  the  case.  0 

the  27th  of  Marck^  1846,  the  defendant  employed  d 

plaintiffs  to  sell  for  him  the  ten  certificates  upon  wUe 

the  defendant  had  made  the  advance  of  money  nodf 

the  circumstances  before  mentioned,  and  delivered  diei 

the  scrip  for  that  purpose.     The  case  states  that  A 

pldntiffs  sold  the  ten  certificates,  according  to  tl 

defendant's  orders,  and  paid  him  the  balance  of  tl 

proceeds,  after  deducting  their  commission.     Tbat : 

all  that  is  said  about  the  plaintiff'  employment,  an 

the  plaintiffs'  performance  of  their  duty  in  respect  i 

that  employment.     The  case  then  proceeds  to  itil 

the  sale  of  eight  of  the  certificates  by  the  plaintiffi  ifC 

the  Stock-Exchange  to  members  of  the  Stock-Exchtng 

and  the  sale  of  the  other  two  off  the  Stock-Ezchai^ 

to  a  party  who  was  not  a  member.     It  then  states'tb 

suspicion  arose  in  the  market  that  forged  certificates  fi 

shares  purporting  to  be  shares  in  this  company,  were  i 

circulation;   that,  upon  inspection,  the  certificates  < 

sold  by  the  plaintiffs  for  the  defendant,  were  found  ^ 
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be  forgeries ;  tliat  a  committee  was  appointed  bj  the 
aobfleribers  of  the  Stock-Exchange,  to  determine  what 
ought  to  be  done  between  members  who  had  had  deal- 
ings in  the  forged  scrip ;  and  that  the  committee  came 
to  the  following  resolution,  — "  that  the  holders  of 
shares  of  the  Buckinghamshire  Railway  Company^  which 
hare  been  declared  by  the  company  to  be  spurious^ 
dnll  have  the  right  to  demand  of  the  sellers  thereof 
genuine  shares  in  exchange,  or,  until  such  can  be  pro- 
eved,  to  pay  for  the  same  at  the  rate  of  2/.  12^.  per 
shire  (105,  premium),  such  amount  to  be  retained  until 
geanine  shares  are  given."  By  the  regulations  of  the 
Stoek-Exchange,  brokers  are  considered  as  principals. 
Ihe  pkuntifl^  were  called  upon  by  the  respective  pur- 
ehisers  of  the  scrip,  to  refund  the  purchase-money,  or  to 
indemnify  them  from  loss.  They  therefore  applied  to 
IImt  prindpal,  the  defendant,  for  instructions  or  in- 
ckomity;  and,  the  defendant  declining  to  comply  with 
fteir  demand,  they  made  certain  payments  to  the  parties 
to  whom  they  had  sold  the  scrip,  such  payments  being 
hued  upon  the  principle  laid  down  by  the  Stock-Ex- 
ehaoge  committee. 

The  question  for  our  determination  now,  is,  whether 
the  pkuntifis  arc  entitled  to  recover,  under  either  count 
of  their  declaration,  this  ulterior  amount.  With  respect 
to  the  general  liability  of  the  defendant,  under  the  cir- 
emnstances  stated,  there  is  no  substantial  difference 
between  the  learned  counsel:  it  seems  to  be  agreed, 
Alt,  where  a  principal  employs  an  agent,  the  former 
i>  bound  to  indemnify  the  latter  in  respect  of  all  pay- 
venta  which  may  be  made  by  him  in  the  due  course  of 
Us  employment.  There  seems  also  to  be  little  doubt 
that  the  agent  may  recover  moneys  so  paid  by  him, 
^ther  under  a  special  count  stating  a  promise  to  in- 
demnify, and  a  breach,  or  under  a  count  for  money 

pud.    The  judgment  of  the  court  of  Exchequer  in 
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Brittain  v.  IJayd  sufficiently  shews  that.  Ai»d  the  Ii 
in  this  respect  is  correctly  stated  hj  the  hite  Dr*  Am 
in  the  passage  cited  by  the  plainti£&'  counsel  bcm.  1 
treatise  on  Agency.  Brittain  ▼•  Lloyd  states  a  lad 
more  general  proposition ;  for,  it  is  there  said  that 
action  is  maintainable  in  every  case  in  which  the  plaia: 
has  paid  money  to  a  third  party,  at  the  request,  eoEft 
or  implied,  of  the  defendant,  with  an  undertalda 
express  or  implied,  to  repay  it.  The  main  queetion 
that  case  was,  whether  the  money  could  be  reoovoi 
under  a  count  for  money  paid  to  the  use  of  the  deftn 
ant,  where  the  paymeift  was  made  under  circumstaiioc 
which  did  not  relieve  the  defendant  from  an  action  o 
a  liability  at  the  suit  of  a  third  person^  —  which  wa 
contended  to  be  necessary,  on  the  authority  of  a  caieo 
Spencer  v.  Parry,  (a)  The  expressions  in  Spencer  v 
Parry  which  seem  to  favour  that  argument^  rnnst  b 
construed  with  reference  to  the  circumstances  of  Ai 
particular  case.  That  the  defendant  would  be  liable  U 
the  extent  of  what  the  plainti&  necessarily  paid  in  th 
course  of  the  due  performance  of  their  duty  as  U 
brokers,  seems  not  to  be  the  subject  of  any  donbtil 
all.  The  only  question  is,  what  was  the  extent  of  tk 
plaintiffs'  liability  under  the  circumstances  of  the  pi* 
sent  case. 

It  may  be  convenient  at  once  to  dispose  of  the  qmt 
tion  of  pleading.  It  appears  to  me  that  the  speoia 
count  cannot  be  sustained,  upon  this  one  ground — tba> 
the  contract  therein  alleged,  though  a  contract  wUd 
might  exist,  is  not  proved  by  the  facts  set  out  in  iiA 
special  case.  The  contract  stated,  is,  that,  in  conader 
ation  that  the  plaintiffs,  as  brokers,  would  sell  foruK 
on  account  of  the  defendant  certain  scrip  in  The  Betk 
inyhamshire,  Oxford,  and  Bletchley  Junction  Anlbflg 


(fl)  3  Ad.  S^  E.  3S1.,  4  A^.  4*  M.  770. 
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Cofmpany^  the  defendant  promised  them  that  the  said        1849, 
icri^  was  gennme  scrip  of  that  company,  and  issued  by        — — 
ihem.    If  that  were  the  contract  between  the  parties,     Westboff 
it  would  fdlow,  that,  if  the  scrip  was  not  genuine,  but      Squakov. 
Has  add  in  the  market,  and  the  money  received  by  the 
seller,  the  sale  never  being  questioned  by  the  buyer, 
—who  might  be  content  to  retain  the  spurious  docu- 
ments,— die  phdntiffs»  upon  proof  that  the  scrip  was 
noigenuiney  might  be  entitled  to  a  verdict  for  a  breach 
of  that  promise.     I  cannot  conceive  any  promise  that 
would  lead  to  such  a  consequence  as  that.     The  only 
pnimse,  as  I  conceive,  which  the  law  would  under  the 
oireamstances  imply,  is,  a  promise  to  indemnify.     I 
Aerefore  think  the  first  count  is  out  of  the  question. 

With  respect  to  the  second  count,  the  situation  of 
Ae  parties  is  this :  —  The  plaintiffi  were  employed  as 
liokerB  to  sell  these  particular  certificates.  There  is 
BO  atatement  in  the  case,  that  the  defendant  authorised 
tfaem  to  enter  into  a  contract  for  the  sale  of  shares 
yKtraUy,  or  that,  in  fact,  any  such  contract  was  entered 
int&  The  statement  in  the  case  is,  that  the  defendant 
employed  the  plaintiffs  to  sell  these  identical  certificates, 
ud  that  the  plainti£&  sold  them  according  to  that 
employment.  Under  these  circumstances,  we  cannot 
proceed  upon  an  assumption  of  any  other  sale  than  of 
dieoe  particular  ten  certificates.  The  question  is,  what 
isdie  result  of  such  a  sale,  when  the  certificates  turn 
out  not  to  be  genuine.  There  was  no  fraud  or  negli- 
gence on  either  side :  the  certificates  were  such  as  to 
deodve  everybody  who  had  anything  to  do  with  them. 
Still,  they  were  invalid.  There  cannot  be  a  doubt, 
Aen,  that  tiie  vendees  would  be  entitled  to  recover  back 
the  money  they  had  paid  for  them.  They  did  receive 
Hhack;  and  the  plaintiffs  have  been  repaid  that  sum. 
^e  question  is  whether  the  plaintiffs,  the  brokers  who 
K>ld  the  scrip,  can  recover  any  more  from  their  principal. 
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1849.        What  they  have  paid  beyond  the  mere  retam  of  ft 
purchase-money,  appears  to  have  been  paid  under 
order  or  resolution  of  the  committee  of  members  of  1 
Stock-Exchange.  The  case  docs  not  shew  any  course 
dealing  between  the   parties   which   would   bind    1 
defendant  to  that  extent.     Cases  haye  been  refeirecl 
for  the  purpose  of  shewing  that  a  man  who  employ^i 
broker  to  buy  or  to  sell  shares  for  him,  authorises  hi 
to  deal  according  to  the  ordinary  and  accustomed  mod 
It  is  not  stated  here  that  these  shares  are  common] 
sold  on  the  Stock-Exchange.    And  it  may  very  well  b 
doubted  whether  the  rules  and  regulations  of  the  Stock' 
Exchange  are  applicable  to  a  sale  of  shares  made  uoder 
cir^^umstances  like  these.     But,  supposing  that  it  were 
so,  and  that  it  appeared  that  the  Stock-Exchange  was  a 
place  where  sales  of  shares  are  ordinarily  made,  so  u 
to  bind  the  principal, — what  rule  is  there  to  shew  that 
such  a  resolution  of  a  committee  of  inquiry  as  before 
adverted  to,  would  be  binding  and  obligatory  as  between 
the  broker  and  his  principal  ?   I  cannot  find  any  such 
rule :  nor  does  it  appear  to  me  that  the  circumstanceB 
of  the  present  case,  bring  it  within  that  resolution  of 
the  committee.    Their  decision  may  have  been  peHI^J 
correct,  and  may  have  been  intended  to  apply  to  the 
case  of  a  sale  of  shares  genei'ally,  to  be  performed  hj 
the  delivery  of  genuine  shares ;  but  it  does  not  neces- 
sarily apply  to  the  case  of  a  sale  of  specific  scrips  eoA 
as  this  was.   It  seems  to  be  agreed  by  Mr.Hoffffins,^ 
this  resolution  of  the  committee  is  binding  as  between 
these  parties,  no  further  than  as  being  declamtoiy  of 
what  is  right  and  just.     No  doubt  it  is  right  and  jolt 
that  the  defendant  should  refund  to  the  pl^ntiffi  the 
money  he  received. 

The  question,  then,  reduces  itself  to  this,  —  whetkcr> 
as  a  matter  of  law,  the  plaintiffs  were  bound  to  rep^X 
to  their  vendees  anything  further  than  the  amount  of 


IS  VICTORIA. 


373 


the  purchase-money?  If  they  were,  then  they  are 
Bntided  to  recover  against  the  defendant  to  that  extent. 
I.  do  not  think  they  were  liable,  or  that  they  are  entitled 
in  this  action  to  recover^  to  a  greater  extent  than  the 
amomit  of  the  purchase-money.  It  seems  to  me  that 
the  transaction  very  much  resembles  the  getting  change 
fcHTft  foiged  bank-note;  in  which  case  the  person  passing 
it  takes  it  back,  and  restores  the  money  he  obtained  for 
it  That  is  all.  As  soon  as  the  vendor  had  sold  the 
oettificates  and  got  the  money^  at  that  instant  the 
pircliaser  was  entitled  to  say  —  ^'  These  certificates  are 
not  genuine :  give  me  back  my  money."  His  right  of 
action  arose  immediately,  in  that  way,  and  at  that  time. 
Tittt  right  of  action,  —  throwing  the  special  count  out 
of  consideration,  —  is,  a  right  to  sue  as  for  money  paid. 
As  the  sale  was  a  sale  of  specific  things,  I  do  not  think 
tbe  purchasers  would  be  entitled  to  demand  genuine 
acnp^ 

Upon  tbe  whole,  I  am  of  opinion  that  the  amount  to 
be  recovered  by  the  plaintiffs  in  this  action,  is,  the 
Mnount  for  which  they  were  liable  to  their  vendees  at 
the  very  moment  the  latter  were  entitled  to  recover  the 
nioney  back.  They  cannot  say  they  paid  any  more  to 
the  defendant's  use,  because  no  more  was  necessarily 
pwd.  The  defendant  having  paid  into  court  all  that  the 
phuntiffi  were  entitled  to  recover,  a  nonsuit  must  be 
entered. 
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V.Williams,  J.  I  am  of  the  same  opinion.  The 
facts  stated  in  the  case  furnish  no  evidence  of  the  pro- 
^  alleged  in  the  special  count,  viz.  that  the  scrip 
^  genuine.  As  to  that  count,  therefore,  the  plaintilii 
mustfidl. 

With  respect  to  the  count  for  money  paid,  I  think 
the  defendant  must  be  taken  to  have  employed  the 
p'^tiffi  as  brokers  to  sell  the  scrip  in  queetion  accord- 
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ing  to  the  usual  course  of  dealing,  that  is,  as  genu 
scrip :  and  I  think  that  the  facts  stated  in  the  case  A 
an  implied  promise  on  the  part  of  the  defendant  to 
demnify  them  against  any  legal  liability  which  mi 
result  from  their  executing  that  authority.  I  do 
dispute  that  that  indemnity  would  coyer  any  liahi 
imposed  upon  the  plaintiffs  by  the  rules  and  r^olati 
of  the  Stock-Exchange.  But  it  seems  to  me,  tl 
under  the  circumstances  as  here  stated^  the  pbunt 
were  not  liable  to  their  vendees,  by  reason  of  i 
scrip  not  being  genuine,  to  an  amount  greater  than  i 
(nominal)  value  of  the  scrip.  They  clearly  would  i 
have  been  liable  to  any  greater  extent,  if  the  sale  t 
taken  place  elsewhere  than  upon  the  Stock-Excfaaag 
and  I  cannot  discover  that  any  larger  d^reeof  liaUl 
is  imposed  upon  the  plaintiffs,  in  reference  to  tl 
transaction,  by  the  Stock-Exchange  rules.  There  is  ] 
good  reason  for  saying  that  the  decision  of  the  €qi 
ndttee  imposed  upon  them  any  additional  liability,  i 
therefore^  the  money  paid  into  court  is  enough  to  oov 
all  that  the  plaintiffs  are,  in  our  judgment,  entitled 
claim,  a  nonsuit  will  be  entered. 
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Clemence  Camp  v.  Pote. 

Nov.  25. 

HE  defendant  was  arrested  on  the  12th  of  June,  xhe  defend- 
1841,  upon  a  ca.   scu   on  a  judgment  obtained  A^t  was  teken 


in  execution 


agimst  him  by  the  plaintiff^  indorsed  to  levy  92/.  IBs,,  ^ 
\mg  71L  4ts.  9dL  for  debt,  and  21/.  13«.  Sd.  for  costs,  at  the  auit  of 
and  was  conveyed  to  the  Queen's  Prison,  where  he  ^^  plaintiff, 
kad  erer  since  remained  in  execution  under  the  above  1541 .  jn 
jn^ment  only.     In  August,  1841,  the  plaintiff,  being  ^ti^u«<inthe 
in  insolvent   circumstances,    left   England,   with  her  "™^k^ff 
dsogfater,  in  order  to  avoid  her  creditors,  since  which  left  England, 
tinie  she  had  not  been  heard  of,  either  by  her  own  ^^  ^"* 
ittomey,  or  by  the  defendant,  or  by  any  other  person  wards  seen  at 
to  his  knowledge,  except  as  hereinafter  mentioned.  Sl  Peters- 
Being  dedroiiB  of  obtaining  his  Uberty,  the  defendant  ^^^^ 
enued  inquiries  to  be  made,  in  1843,  by  one  Galante,  been  heard  of 
a  merchant  at  Hamburgh,  by  whom  he  was  informed  ^^^^*     TJjpon 
that  the  plaintiff  and  her  daughter  had  been  seen  at  St.  of  these 
Peter Aurgh  in  1841,  when  she  left  that  city  for  Moscow,  ^acte,  and 
and  was  reported  to  have  died  upon  the  road.      In  ^^^^^  '^" 
fAruary  last,  the  defendant  received  a  letter  from  a  ground  to 
B,rum  merchant  named  Boville,  confirming  the  report  *"^^^  them 

to  helievG 

of  the  plaintiff's  death  on  her  journey  to  Moscow,  and  that  the 

hiforming  him  that  a  person  answering  the  description  plaintiff  was 

of  the  plaintiff's  daughter  had  since  been  seen  at  various    «    "  *"th  t 

places  beyond  the  confines  oi  Europe,  unaccompanied  by  proper  search 

W  mother.  ^^  ^^^ 

Upon  affidavits  stating  the  above  facts,  and  abo  that  trace  of  a 

aearch  had  been  made  at  the  proper  office  in  Doctors'  will  or  grant 

of  adminis- 
tratiou 
found,  —  the  court  (in  1849)  ordered  the  defendant  to  he  discharged  from 
^'utody,  without  regard  to  any  supposed  lien  of  the  attorney  for  costs. 
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1849.  Commons^  to  see  if  any  will  of  the  plaintiff  had 

—  proved,  or  any  letters  of  administration  to  her 

Cau^  and  effects  taken  out,  and  that  none  such  had 

p^,^  discovered, 

Scott,  on  a  former  day  in  this  term,  obtained  a  x-ole 
calling  upon  the  personal  representatives  (if  any)  of  fie 
pliuntiff,  upon  notice  of  the  rule  to  be  given  to  them  or 
to  the  attorney  in  this  cause  of  the  said  late  plaint^ 
why  the  defendant  should  not  be  forthwith  disduaged 
out  of  the  custody  of  the  keeper  of  the  Queen's  PriBon 
as  to  this  action.     He  cited  Brotighton  v.  Martin  {a), 
Parkinson  y.  Horlock(b),  and  Taylor  y.  Burgess,  (e) 

Lush,  on  behalf  of  the  attorney  upon  the  record,  nov 
appeared  to  shew  cause. 

Scott,  for  the  defendant,  submitted  that  the  attomej 
was  not  entitled  to  be  heard ;  referring  to  Shaman,  y. 
Allen  {d)y  where  it  was  held  that  cause  cannot  be  shewn 
on  behalf  of  the  attorney  who  claimed  a  Hen  on  the 
verdict  for  his  costs, — the  court  saying,  "  The  death  of 
the  party  is  a  revocation  of  the  authority  of  the 
attorney.  Non  constat  that  the  administrator,  when 
appointed,  may  think  fit  to  go  on  with  the  cause.  Ad- 
ministration must  first  be  taken  out,  and  then  the  cause 
may  proceed." 

Lush.  Being  served  with  the  nile,  the  attorney  is 
entitled  to  come  and  shew  cause  against  it.  He  has  a 
lien  upon  the  judgment  for  his  costs,  and  therefore  he 
has  a  personal  interest  in  the  matter.  The  affidavits 
upon  which  the  rule  was  obtained,  shew  no  ground  for 

(a)  1  B.S^P.  176.  (c)  16  Law  Joum.  J?x«*' 

(6)  2  N.  li.  240.     .  JNT.  5.  204. 

(<f)  1  M.  4-  G.  96,  tu 
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^haigiDg  the  defendant  without  payment  of  debt  and 

Scatty  in  support  of  his  rule.  It  is  idle  to  say  that 
I  defendant  is  only  to  be  discharged  upon  satisfying 
e  judgment^  when  it  appears  to  the  courts  with  rea- 
nble  certunty^  that  the  plaintiff  is  dead^  and  is  unre- 
esented,  and  therefore  that  there  is  no  person  who  has 
thority  to  receive  the  money.  P^ne  v.  JSrle  (a) 
itinctly  shews  that  the  defendant  is  entitled  to  his 
scfaarge,  without  regard  to  the  plaintiff's  late  attorney's 
n.  And  the  circumstance  of  the  attorney  having 
i  notice  of  the  rule,  though  it  may  justify  his  ap- 
trbgy  will  not  entitle  him  to  his  costs  of  opposing 
e  rale :  Johnson  v.  Marriat  (ft). 

Wilde,  C.  J.  We  are  of  opinion  that  the  rule  for 
fldmrging  the  defendant  out  of  custody,  must  be  made 
Qcdote.  The  defendant's  affidavit  lays  reasonable 
oond  for  presuming  that  the  plaintiff  is  dead.  It  ap- 
m  that  she  has  been  absent  from  England  for  more 
in  eight  years,  and  was  last  seen  alive,  in  St.  Pe- 
'Aurgh,  in  1841.  The  plaintiff's  late  attorney,  who 
>w  comes  to  oppose  the  defendant's  discharge,  does 
t  present  to  the  court  any  circumstances  tending  to 
ipeach  the  defendant's  affidavit.  No  will  of  the  plain- 
Thas  been  proved ;  nor  have  any  letters  of  administra- 
>nof  her  effects  been  granted;  nor  does  the  plaintiff's 
tomey  profess  to  have  had  any  communication  with 
8  client  What,  then,  is  the  situation  of  the  attorney  ? 
e  no  longer  represents  the  plaintiff;  and  he  has  no 
ithority  to  receive  the  debt.  If  so,  —  the  judgment 
sbt  bemg  an  entire  thing,  —  it  is  very  difficult  to  say 
iiat  the  defendant  ought  to  pay  any  part  of  it  to  the 
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(6)  2  DowL  P.  a  343. 
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attorney  as  the  price  of  his  discharge.  N<i 
been  produced  by  Mr.  Ltish,  where  a  party  a[ 
his  discharge  under  such  circumstances,  has  1 
to  pay  the  attorney's  costs.  In  the  absence, 
of  any  authority,  we  are  of  opinion  that  the 
lien  does  not  extend  so  &r  as  to  warrant  va 
effect  to  it  in  the  manner  here  sought. 

Bule  a 


Nov.  24. 

The  reputed 
father  of  an 
iUegitimate 
child^  upon 
ceasing  to 
cohabit  with 
the  mother^ 
wrote  to  her 


Eliza  Hicks  v.  W.  H.  Gregory,  Ex< 
Robert  Gregory,  deceased. 

npHIS  was  an  action  of  assumpsit.  The  i 
stated,  that,  before  the  making  of  the  ] 
the  said  Robert  Gregory,  thereinafter  mentions 
on  the  26th  of  October,  1810,  the  plaintiff,  I 
sole  and  unmarried,  and  having  theretofore  al 
ducted  herself  with  chastity  and  decorum,  wf 
as  follows: —  \yy  ^jj^g  g^id  Robert  Gregory,  who  then  debai 
promised  that  Carnally  knew  the  plaintiff,  so  being  sole  and  \ 
you  and  your  as  aforesaid,  and  by  means  of  which  said  sedi 
^  ^^        carnal  knowledge  the  plaintiff  then  became 

I  will  allow      and  afterwards,  and  in  the  life- time  of  the  Sf 

you  100/.  Gregory,  and  before  the  making  of  the  promis 
a  vear  for  •^    •f  «?  * 

ymir  life  and  ^^^  mentioned,  to  wit,  on  the  28th  of  Septem 

little  JE^mma's,  was  delivered  of  a  bastard  child,  to  wit,  a 

to  begin  from  ^y^  ^^  ^^iM  had  been  and  was  begotte 
the  Ist  of  ^  ... 

July,  and  to  ssud  Robert  Gregory,  and  is  still  living ;  tl 
be  paid 

quarterly^  which  I  think  will  be  sufficient  to  keep  you  in  great  oo 
course,  if  I  hear  of  your  hehaving  iU^  or  bringing  up  your  child  ina 
will  stop  the  allowance  to  you  ;" — Held^  by  WildCy  C.  J.,  and  Mau 
wntiente  V,  Williams,  J.),  that  the  letter  disclosed  a  sufficient  consic 
the  promise  to  pay  the  annuity,  viz,  the  mother's  properly  bringing  u] 
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waidai  and  in  the  life-time  of  the  said  Robert  Gregory^ 
and  before  the  making  of  the  aaid  pxomiae  thereinafter 
mea&med,  the  pluntiff,  bo  being  sole  and  unmarried 
tt  afoiesaid,  and  having  wholly  relinquished  and  given 
up  ill  cohabitation  and  immoral  intercourse  with  the 
flud  Robert  Greffory,  deceased,  had,  at  his  request,  un- 
dertaken and  then  had  the  care  and  nurture  of  the  said 
eli3d;  that  thereupon,  afterwards,  and  in  the  life-time 
of  the  8ud  Jtobert  Gregory ^  to  wit,  on  the  4th  of  Juh/y 
1814,  in  consideration  of  the  premises,  and  that  the 
pUmtiflP  would  behave  well,  and  continue  to  take 
dmge  of  and  properly  bring  up  her  said  child,  he  the 
«id  Robert  Gregory  then  promised  the  plaintiff,  that 
bci  the  sud  Robert  Gregory y  his  executors  or  adminifr> 
tntcHn,  would  allow  and  pay  to  the  plaintiff  lOOA 
s  year  for  and  during  the  life  of  the  plaintiff  and  that 
of  die  eaid  child,  to  be  paid  quarterly,  that  is  to  say, 
on  the  Ist  of  Juhfy  Ist  of  October^  Ist  of  January,  and 
Utof  April,  in  each  and  every  year  during  the  time 
aftreaud,  the  first  of  such  quarterly  payments  to  be 
payable  on  the  1st  of  July,  1814;  that  the  plaintiff 
had  always^  from  the  time  of  the  making  of  the  said 
fniniae,  behaved  well  and  in  a  moral  and  proper 
Bttmer,  and  continued  to  take  charge  of,  and  so  pro- 
poly  to  bring  up,  and  hath  so  properly  brought  up 
the  odd  child ;  that,  before  and  at  the  commencement 
of  this  suit,  the  s^d  child  was,  and  still  remained,  alive, 
-^of  all  which  premises  respectively  the  defendant,  ex- 
oeotor  as  aforesaid,  afterwards,  and  after  the  death  of 
Ae  aaid  Robert  Gregory,  to  wit,  on  the  6th  of  September, 
1847,  had  due  notice;  that  afterwards,  and  after  the 
death  of  the  said  Robert  Gregory,  and  before  the  com- 
Qeaeement  of  this  suit,  to  wit,  on  the  1st  of  April,  1848, 
a  large  sum  of  money,  to  wit,  200/.,  of  the  said  yearly 
Kna  of  100/.,  for  eight  quarters  of  a  year,  which  then  and 
*fter  the  death  of  the  said  Robert  Gregory  had  elapsed^ 
Wame  due  and  payable  to  the  plaintiff  under  and  by 


1848. 

H«.]; 
Gmaoosr. 
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1849.        virtue  of  the  said  promise  of  the  said  Robert  Gregory 

in  that  behalf;   nevertheless,  the  defendant,  execator 

.HioKs  ^  afores^d,  not  regarding  the  said  promise  of  theaud 
Greooby.  Robert  Gregory^  had  not  at  any  time  paid  to  the  pkin* 
tiff  the  said  200/.,  or  any  part  thereof,  although  often 
requested  so  to  do,  but  had  thenceforward,  wholly  ne- 
glected and  refused  so  to  do,  and  the  same  was  whdlljr 
due  and  unpaid,  contrary  to  the  said  promise  of  thenid 
Robert  Gregory ^  in  that  behalf  made  as  aforesaid,  && 

The  defendant  pleaded,  —  first,  that  the  said  Bokai 
Gregory  did  not  promise,  in  manner  and  form,  &c. 

Secondly,  the  defendant,  executor  as  aforesaid,  said, 
that  theretofore,  and  in  the  life-time  of  the  said  RAeri 
Crregoryy  to  wit,  on  the  7  th  of  September y  1841,  by  a 
certain  indenture  then  made  between  the  said  Rdkert 
Gregory  and  the  defendant  of  the  one  part,  and  one 
James  Joseph  fVheble  of  the  other  part,  the  said  RAeil 
Gregory  did,  for  himself,  his  heirs,  executors,  adminis- 
trators,  and   assigns,   covenant  with   the   said  Jams 
Joseph   WhebUy  his  executors,  administrators,  and  as- 
signs, that  he  the  said  Robert  Gregory,  his  executOHi 
&C.,  would  pay  to  the  said  James  Joseph  fVhebk,  lus 
executors,  &c.,  the  sum  of  7000Z.,  and  interest  thereon 
at  the  rate  of  6Z.  per  cent,  per  annumy  on  a  day  whiA 
had  passed  before  the  commencement  of  this  suit,  to 
wit,  the  7th  of  September y  1842,  which  said  indenture 
was  still  in  full  force,  and  at  the  commencement  of 
this  suit  there  was,  and  still  remained,  due  and  owingi 
upon  and  by  virtue  of  the  said  indenture  and  covenant, 
the  said  sum  of  7000/.,  and  a  large  sum  of  money  for 
interest  thereon,  to  wit,  500/. ;  that  theretofore,  and  in 
the  life-time  of  the  said  Robert  Gregory y  to  wit,  on  tfce 
26th  of  Januaryy  1846,  by  a  certain  indenture  then 
made  between  the  said  Robert  Gregory  and  the  de- 
fendant of  the  first  part,  one  George  Eyton  of  the  seoond 
part,  and  one  James  Joseph  Wheble  of  the  third  party 
the  said  Robert  Gregory  did,  for  himself,  his  hein^  &c«» 
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OTenant  and  agree  with  and  to  the  siud  James  Joseph      [1849. 
VhAky  that  he,  the  said  Robert  Gregory ^  and  his  heirs,  ■■ 

roold  pay  to  the  said  James  Joseph  Wheble^  his  ex-  Hicks 
cotorsi  administrators,  and  assigns,  the  sum  of  18,000Z.,  Gbeqort.  * 
vlk  interest  for  the  same  at  the  rate  of  6/.  per  cent, 
tr  annum,  on  a  day  which  had  passed  before  the  com- 
lenoement  of  this  suit,  to  wit,  on  the  27th  o(  January, 
847,  without  any  deduction  or  abatement  whatsoever, 
nd  that  the  hist-mentioned  indenture  was  in  full  force, 
od  that,  at  the  commencement  of  this  suit,  there  was 
dll  due  and  owing  upon  and  by  virtue  of  the  said 
ideDture  and  covenant,  the  said]  sum  of  18,000Z.,  and 
Ittge  sum  of  money  for  interest  thereon,  to  wit, 
OOOt :  and  that  the  defendant  had  fully  administered 
Q  and  singular  the  goods  and  chattels  which  were  of 
le  8iud  Robert  Gregory,  deceased,  at  the  time  of  his 
eath,  and  which  had  ever  come  to  the  hands  of  the 
afeDdant  to  be  administered,  except  goods  and  chattels 
r  snail  value,  to  wit,  5/.,  and  that  he,  the  defendant, 
id  not  at  the  time  of  the  commencement  of  this  suit, 
rat  any  time  since,  nor  had  he  then  any  goods  or  chat- 
h  which  were  of  the  said  Robert  Gregory,  deceased,  at 
le  time  of  his  death,  in  his,  the  defendant's,  hands  to 
i  administered^  except  the  said  goods  and  chattels  of 
le  small  value  aforesaid,  which  were  not  sufficient  to 
tigfy  the  said  debt  due  and  owing  ujK)n  and  by  virtue 
'  the  said  indentures  and  covenants,  and  which  were 
ibject  and  liable  to  satisfy  such  debt, — verification. 
The  pliuntiff  joined  issue  on  the  first  plea,  and  as  ta 
te  last  prayed  judgment  of  assets  quando. 
The  cause  was  tried  before  Piatt,  B.,  at  the  Oxford 
immer  assises,  1847,  when  it  appeared,  that,  in  the 
^  1810,  an  illicit  connection  subsisted  between  the 
laintiff  and  the  testator  Robert  Gregory,  then  an 
»dc^graduate  of  the  university  of  Oxford,  which 
wmnection  resulted  in  the  birth  of  a  female  child ;  and 
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1849.  that  the  parties  continued  to  live  together  down  tat 
month  of  July^  1814,  when  the  foUowing  letter  i 
written  and  sent  to  the  plaintiff  by  the  testator:  — 


Hmxs 
CSsaeoxT. 


JDttifin,  Jttfy  4th,  111 

My  dear  EUza^  —  I  this  day  received  your  ktt 

and  was  much  surprised  at  your  not  having  heard  £k 

me,  as  I  have  written  to  you  very  often,  sending  j 

money.     I  suppose  you  have  seen  Townsend,  infcxmi 

you  of  the  absolute  necessity  of  my  parting  with  j 

altogether.     My  father  never  would  have  done  wl 

thing  for  me,  if  I  continued  living  with  you.     Bo^ 

I  always  promised  that  you  and  your  child  should  an 

want,  I  will  allow  you  100/.  a-year  for  life,  and  lit 

Emma\  to  begin  from  the  1st  of  July^  and  to  be  p 

quarterly  into  the  bank  wherever  you  live;  wIlid^ 

think,  will  be  sufficient  to  keep  you  in  great  comfii 

As  I  shall  always  be  most  anxious  for  yours  and  gUI 

welfare,  I  would  by  all  means  advise  you  immedistii 

to  leave  Oxfordshire,  and  live  in  some  county  whe 

you  are   not  known.     My  father  will  write  to  H 

Walker,  the  banker,  about  your  money,  as  long  ai  jc 

remain  in  Oxford.     I  hope  you  will  let  me  know  wh 

you  mean  to  do,  and  any  advice  or  assistance  I  a 

ever  give  you,  I  will  with  pleasure.     Pray  send  ■ 

all  my  receipts,  and  whatever  papers  you  have  of  nai 

of  any  consequence.     Let  me  know  if  you  *owe  a 

money,  and  I  will  pay  It.     Of  course,  if  I  hear  of  yw 

behaving  iU,  or  bringing  up  your  child  improped|ji 

will  stop  the  allowance  to  you.     But  I  am  sure  70 

never  will.     I  have  written  to  Townsend  to  give  y« 

all  the  advice  he  can ;  and,  with  sincere  wishes  b 

your's  and  child's  happiness,   believe  me  your  moi 

sincere  friend, 

«  Robert  Grej/orf 

**  Write  soon,  and  Townsend  will  direct  it.*^ 
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The  annuity  was  duly  paid,  pursuant  to  the  above        1849. 
^gnaDsat,  down  to  the  time  of  the  testator's  death,        ■■■ 
in  1847.     The  plaintiff  rested  her  case  upon  that  letter,        Hiaw 
idying  upon  the  authority  of  Jennings  v.  Broum  (a).  Gkbgobt. 

On  the  part  of  the  defendant,  it  was  insisted  that  the 
letter  of  Jacfy  the  4th,  1814,  contained  no  promise  bind- 
ing the  testator. 

Tlie  learned  judge  was  of  opinion  that  the  letter  was 
floicient  to  entitle  the  plaintiff  to  maintain  the  action ; 
botbe  reserved  to  the  defendant  leave  to  move  to  enter 
inoDsuity  if  the  court  should  think  otherwise. 

A  verdict  having  been  found  for  the  plaintiff  for  200/., 

Whaieky,  in  Michaelmas  term  following,  obtained  a 
rok  nid  accordingly. 

Emiing  and  FhilUmare  now  shewed  cause.  The 
qneetion  arises  upon  the  construction  of  the  letter  of 
the  4th  of  Jufy,  1814.  It  is  submitted  that  it  shews 
I  nfficient  consideration  for  the  promise  alleged  in  the 
dedaiation.  Mere  past  co-habitation  would  not  be  a 
nffident  consideration:  Binnington  v.  Wallis(b)\  Beau- 
stand  V.  Reeve  (c).  But,  in  Jennings  v.  Broum  (rf),  where 
the  reputed  father  of  an  illegitimate  child  promised  to 
]ssj  the  mother  an  annuity  if  she  would  maintain  the 
child,  and  keep  secret  their  connexion  —  it  was  held 
that  the  maintenance  of  the  child  was  a  sufficient  con- 
sideration to  sustain  assumpsit.  ^^The  woman,"  said 
fsrke^  B.,  in  the  course  of  the  argument,  ^^  has  sup- 
ported the  child,  and  that  is  a  good  consideration.  It 
is  a  matter  of  bargain  that  she  is  to  take  care  of  the 
duld,  and  to  exonerate  the  father."  In  Gibson  v. 
IKcfe(e),  —  cited    by   Patteson,  J.,    in  Beaumont  v. 

(fl)  9M.S^W.  496.  (rf)  9\M.  Sf  W.  496. 

W  4  B.  ^  Aid.  650.  (e)  3  M,  4-  Selw.  46S. 

(0  8  Q.  B.  483. 


Hicu; 
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1849.  Reeve,  —  an  agreement  by  the  defendant  to  allow  i 
plaintiff^  with  whom  he  had  co-habited,  an  ammii 
provided  she  would  continue  single,  was  held  vali 
Grvoory/  The  court  must  be  prepared  to  overrule  Jennin^ 
Brown,  if  they  come  to  the  conclusion  that  the  oou 
sideration  in  the  present  case  is  insufficient.  [Mtmk, « 
The  consideration  in  Jennings  v.  Brown  was,  tl 
mother's  keeping  the  secret  and  the  child :  here,  it  i 
her  keeping  the  child  and  being  of  good  behaviour, 
should  think  that  ample  consideration.  V.  fFiniams,m 
In  Gibson  v.  Dickie,  there  was  some  arrangement  aboi 
bank-stock:  the  case  is  very  loosely  reported;  \m 
it  is  not  material  to  the  present  question.]  The  n 
thorities  are  summed  up,  and  the  conclusion  now  sif 
gested  arrived  at  in  2  TFms.  Saund.  137  i.  There  aa 
many  moral  considerations  that  will  support  an  exprei 
promise :  Atkins  v.  BanwelL  (a)  The  adequacy  of  tl 
consideration  is  not  in  question. 

Whateley  and  Gray,  in  support  of  the  rule.  Ibi 
case  may  be  disposed  of  without  at  all  interfering  ini 
Jennings  v.  Brown.  The  question  is,  whether  the  kttei 
imports  a  contract  such  as  that  stated  in  this  declaration 
The  only  fair  construction  of  it  is,  that  it  contaua  i 
mere  expression  of  the  writer's  intention  to  allow  tk 
plaintiff,  with  whom  he  had  cohabited,  and  by  whom  he 
had  had  a  child,  for  whose  support  he  was  moriQyn- 
sponsible,  an  annuity  of  100/.  so  long  as  she  should, mUi 
judgment,  conduct  herself  properly,  and  properly  briog 
up  the  child.  The  testator  clearly  might  have  diaooB- 
tinued  the  payment  at  any  time  during  his  life.  I^ 
does  not  amount  to  a  contract  legally  binding  him  to 
pay  the  annuity  until  the  woman  forfeits  it  by  mi** 

(a)  ZEa8t:b05. 
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condoet  [^fFUde,  C.  J.  Is  not  that  the  sense  in  which 
she  nndentood  it,  and  in  which  he,  at  the  time  of  writ- 
ing the  letter,  meant  it  ?  I  do  not  see  what  other  fair 
constniction  can  be  put  upon  it]  That  which  is  alleged 
to  be  the  consideration  for  the  promise  comes  in  a  sub- 
oe^oeiit  part  of  the  letter.  It  amounts,  no  doubt,  to  a 
strong  moral  obligation ;  but  no  more. 


1849. 
Hioss 

OSBeOBY. 


WilJ>B,  C.  J.     Upon  the  best  judgment  I  can  form, 
I  im  of  opinion  that  there  is  upon  the  face  of  the  letter 
of  the  4th  of  July,  1814,  a  suffident  consideration  for 
the  testator^s  promise  to  pay  the  annuity  sought  to  be 
reeorered  in  this  action.     The  promise  is  by  the  father 
of  an  illegitimate  child,  upon  whom  certain  moral  duties 
rested;  and  to  the  mother  of  the  child.    Looking  at 
thedrcumstances  and  relative  position  of  the  parties, 
the  eonnderation  is  much  stronger  than  occurs  in  many 
caaes  of  guaranties.     The  object  of  the  writer  of  the 
letter  seems  to  have  been,  to  preserve  the  child  from 
^int,  to  relieve  himself  firom  being  compelled  to  support 
it»  and  to  secure  to  the  child  the  mother's  care.     It 
11  very  prol&ble  that  some  latent  feelings  of  regard 
for  a  woman  with  whom  he  had  been  living  upon  terms 
tf  &miliar  intercourse,  may  have  influenced  his  mind ; 
bot  the  principal  object  he  had  in  view  was,  the  care 
endmuntenance  of  the  child.     Suppose  the  letter  bad 
been  addressed  to  a  stranger,  who  had  no  interest  in  the 
diild,  and  upon  whom  there  rested  no  duty  or  obligation 
to  bring  it  up,  still,  if  he  had  abided  by  the  terms  of  it, 
end  brought  up  the  child  in  the  prescribed  manner, 
tiiere  would  have  been  ample  consideration  for  the  pro- 
ne to  pay  the  annuity.     I  cannot  help  thinking  the 
tetator  was  actuated  by  a  high  sense  of  justice  and 
i&ocal  duty,  in  entering  into  this  engagement.     It  b 
io&poauble,  in  cases  of  this  kind,  to  measure  precisely 
tbe  adequacy  of  the  consideration  the  party  receives : 
VOL  VIII.  —  c.  B.  0  0 
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1849.  nor  does  the  law  require  it  In  order  to  ascerta 
~"~~~  writer's  intention^  we  mast  not  look  at  the  par 
collocation  of  the  sentences,  but  at  the  whole 
GasGOBT.  together.  In  one  part,  he  says :  '*  As  I  always  pn 
-that  you  and  your  child  should  never  want^  I  will 
you  100/.  a  year  for  life  and  little  JSmma\  to  b^ 
the  1st  of  July,  and  to  be  paid  quarterly  into  ib 
wherever  you  live ;  which  I  think  will  be  sa£Bo 
keep  you  in  great  comfort.'^  And,  in  another  pi 
says,  —  "  Of  course,  if  I  hear  of  your  behaving 
bringing  up  your  child  improperly,  I  will  all 
•allowance  to  you."  The  writer's  object  is  here  ] 
developed,  that  the  child  shall  be  brought  up  ifiia 
manner ;  and  more  particularly  as  he  refers  to  a 
promise  that  the  mother  should  never  want,  and 
desire  to  keep  the  mother  and  child  in  comfort 
ing  at  the  whole  letter,  I  am  unable  to  say  t 
extent  the  testator  measured  the  allowance  by  hi 
ings  towards  the  mother :  but  I  think  it  is  manift 
his  principal  object  was,  to  relieve  himself  fira 
obligation  of  bringing  up  the  child,  and  to  cast  i 
the  mother :  and  that  appears  to  me  to  be  a  so 
consideration  for  the  promise.  I  think,  therefoi 
rule  should  be  discharged. 

Maule,  J.  I  am  of  the  same  opinion.  Thei 
for  a  nonsuit,  —  which  I  must  confess  I  thought 
time  should  not  have  been  granted,  —  is  groundi 
suggestion  that  the  promise  and  the  conddemtio 
not  so  proved  as  to  entitle  the  pluntiff  to  m 
the  action.  Now,  the  promise  is,  to  pay  the  { 
lOOL  a  year.  And  the  substance  of  the  consid 
upon  which  that  is  to  be  paid,  is,  that  the  plaint 
properly  bring  up  a  child.  The  letter  shews  th 
anxiety  df  the  writer  for  the  child's  welfare; 
refers  to  some  former  promise,  —  **1  alwaytf  p 
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luit  you  and  your  ehild  should  never  want  I  will 
iUov  you  100/L  a  year  for  life,  and  little  Emma's/* 
Bio  doabt  the  pronuse  was  proved.  The  early  part 
if  the  letter  offers  an  inducement  to  the  mother  to 
rang  up  the  child  properly;  and,  in  the  subsequent 
Murt,  the  writer  points  to  the  consequence  of  a  failure 
»  da  this,  our.  the  loss  of  the  allowance.  It  is  a 
somise  upon  an  executory  consideration.  If  the  duld 
B  properly  brought  up,  then  the  contract  being  ex- 
wited  by  the  other  party,  the  testator  was  bound  to 
fKj  her  the  con^deration  upon  the  faith  of  which  she 
pcrfbnned  the  duty  cast  upon  her.  The  agreement 
htring  been  thus  acted  upon,  there  is,  and  there  must 
have  been  intended  to  be,  a  binding  contract.  It  never 
ooold  have  been  meant,  that,  after  the  plaintiff  had 
nimtained  the  child  upon  the  faith  of  the  testator^s 
pomise,  the  payment  of  the  annuity  should  be  made  or 
withheld  at  his  option  or  caprice.  I  entertain  no  doubt 
Alt  there  was  a  binding  contract,  and  that  the  con- 
■ieiition  is  accurately  stated. 


1849. 

Hioxi 
OaaeoBir. 


V.  Williams,  J.     There  is  no  doubt  the  promise  in 

dtt  case  is  properly  laid  and  proved.    And  it  is  equally 

dnr,  that,  morally  speaking,  the  annuity  ought  to  be 

piid,  80  long  as  the  plaintiff  continues  to  observe  the  con- 

S600B  upon  which  it  was  granted.  It  is  also  clear,  that 

the  pffomise  is  valid,  and  capable  of  being  enforced,  if 

it  was  founded  upon  the  consideration  that  the  plaintiff 

wodd  properly  being  up  the  child ;  and  that  it  was 

imafid,  and  incapable  of  being  enforced,  if  the  oon- 

'dention  for  it  was  the  by-gone  cohabitation.      The 

caly  question,  therefore,  is,  what  is  the  true  construc- 

iioQ  of  the  letter  of  the  4th  of  July,  1814.     I  am 

Btremely  glad  that  the  lord   chief  justice  and   my 

ntAer  Mauk  have  come  to  the  conclusion  that  the 

ramise  was  founded  upon  an  adequate  legal  consider- 
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ation ;  for,  I  must  confess  that  my  own  imprea 
tl^t  the  testator  merely  intended  to  confer  vp 
plaintiff  a  bounty  which  he  might  recall  at  pk 
but,  as  the  majority  of  the  court  entertain  a  £ 
opinion,  the  rule  will  be  discharged. 


Talfourd,  J.,  haying  been  counsel  in  the' 
took  no  part  in  the  discussion. 

Sale  dischaiged 

(a)  See  Linnegar  v.  If  odd,  anii,  Vol.  IV,  p.  4S1 


Nov.  17. 


Fagan  V.  Harrison. 


J.,  a  merchant  rpHIS  was  an  action  of  assumpsit     The  decb 
tLt  Dublin,  X  ,     ,  ,  n  J  t    i*         1  I 


stated,  that,  theretofore,  and  before  the  mal 
the  promises  by  the  defendant  thereinafter  meni 


contracted, 
through  the 
agency  of  C. 
&  F.,  mer- 
chants at  Liverpool,  to  purchase  of  ^.,  a  ship-huilder  at  Qu^fee,  a 
descrihed  in  the  contract  as  then  huilding,  —  B,  engaging  that  she  ib 
finished  ''in  a  complete  and  workmanlike  manner,  and  furnished  widil 
tificate  to  that  effect  from  ZJoyds*  surveyor ; "  and  A,  agreeing  to  pay  the  id 
price  hy  his  acceptance  of  ^.'s  draft  at  six  months  after  date  from  the 
vessel  cdiould  he  ready  to  take  in  cargo  :  and  the  agreement  contained  the 
ing  clause,  —  *'  In  case  of  the  ship  not  being  according  to  B.'b  repiM 
and  the  within  agreement,  and  should,  on  her  arrival  in  Dublin,  esU 
defect  which  shall  be  declared  as  such  by  any  two  competent  persona,  B. 
agrees  to  put  it  to  rights,  at  his  own  expense,  on  her  second  voyage.** 

The  vessel  being  finished,  notice  of  that  fact  was  sent  to  A.,  and  on  tl 
of  June,  1845,  a  draft  for  the  price  was  forwarded  to  him  through  IX, 
acceptance.  On  the  17th,  A,  wrote  to  D,  as  follows  :  —  ''From  die 
adopted  by  B,  we  shall  have  some  difficulty,  unless  you  take  the  podtioi 
C  ^i^  F.  stood  in  to  me,  viz.  to  guarantee  that  B,  will  fulfil  the  oontiae 
full  extent  and  meaning  as  it  was  so  understood  at  our  agreement,  whidi 
not  done  in  two  essential  points,  &c.  Immediately  on  hearing  from  a 
in  Quebec,  I  wrote  to  C  ^  F.,  who  replied  that  they  would  be  ntfM 
agreed  on.  The  course  taken  by  B,  is,  to  aooid  this,  and,  by  9Mtia| 
accept  the  bill  sent  through  your  hands,  would  leave  me  no  remtdj  Vnl 
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an  the  2l6t  of  February,  1845,  an  agreement  in        1849. 
was  made  and  entered  into  between  Thomas  '  ■ 

Lee,  therein  described  as  of  Quebec,  in  the  pro-  F-^oan 
'  Lower  Canada,  and  the  plaintiff^  whereby  the  Harrison* 
CLee  agreed  to  sell,  and  the  plaintiff  agreed 
a  new  ship  or  vessel  then  building  at  Quebec, 
then  launched,  to  be  of  the  registered  tonnage 
asure)  of  about  five  hundred  and  sixty  tons ; 
aid  vessel  was  in  a  great  state  of  forwardness. 


miy  require  the  guarantie  from  you  that  B,  will  perform  his  contract 
representations  he  made  of  the  vesseL  With  regard  to  the  survey 
1st  be  had,  —  if  you  agree  to  appoint  one  merchant,  I  will  appoint  the 
t  them  agree  to  an  umpire.  Give  me  a  letter  of  guarantie  that  B.  witt 
he  awards  and  that  he  will  perform  his  part  without  delay." 
I  letter,  JD,  replied,  —  ''  We  are  perfectly  willing  to  take  the  position  in 
1  propose  (quite  reasonably)  to  place  us.  If,  therefore,  you  accept  J?.'8 
retmni  it  to  us  forthwith,  we  hereby  agree  to  become  pereonally  reepon" 
DM  for  the  due  fulfiknent  of  the  conditione  of  J?.'«  [contract :  and,  aa 
\tLfe  the  confidence  of  all  parties,  we  suggest  that  tliey  should  he  ap- 
» decide  what  ought  to  be  done,  in  case,  upon  the  ship's  arrival,  you 
caoie  of  complaint." 

eceipt  of  D.'s  letter,  A.  accepted  the  bill,  and  paid  it  at  maturity.  On 
I  arrival  at  Dublin,  A,  wrote  to  D.,  informing  him  that  he  had  ap- 
^rooke  to  survey  her  on  his  hehalf :  to  this  D.  replied,  —  ^'  As  your 
raa  made  through  C.  ^  F,,  we  leave  them  to  acyust  all  differences,  and 
responsible  for  whatever  they  awardJ' 

'.  appointedPope  to  survey  the  vessel  with  Brooke.  These  two,  having 
tl^  vessel,  reported  that  351/.  (exclusive  of  25/.,  their  fees  and 
was  required  to  complete  her  according  to  contract ;  whereupon  C.  S;  JF. 
r  award  as  follows  :  —  "  We,  the  undersigned,  having  been  authorised 
r  Zgondan,  to  estimate  the  sum  which  A,,  of  Dublin,  is  entitled  to 
om  J?,  of  QMtbec,  for  the  deficient  state  in  which  he  turned  out  the 
,,  contrary  to  the  terms  of  his  contract,  and  not  feeling  ourselves  com- 
such  a  task,  —  that  is,  the  estimating  in  a  tradesmanlike  manner  such 
i,— did  for  that  purpose  appoint  W.  Pope  to  meet  J.  W,  Brooke,  they 
ade  on  the  deficiencies  of  the  said  vessel,  and  to  estimate  an  equivalent 
for  the  said  deficiencies ;  and,  those  gentlemen  having,  after  due  ex- 
,  and  by  written  certificate,  declared  that  sum  to  be  351/.,  and  sur- 
al StSL  ;  we  hereby  award  that  the  said  sums  together  (376/.),  be  paid 
X,  on  behalf  of  J?.,  with  interest,"  &c  :  — 

ipon  a  special  case  setting  out  the  above  facts  and  correspondence,  that 
no  evidence  that  A,  had  ever  acquiesced  in  the  proposal  of  reference  to 
r  that  the  latter  ever  professed  to  act  under  any  authority  derived  from 
Donaeqnently,  that  A.  was  not  entitled  to  recover  against  D*  the  sum 
in  the  so-called  award. 

C  C  3 
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and  would  be  launched  first  open  water,  and  got  mdj 
for  sea,  and  fitted  with  all  despatch,  so  as  to  sail  amongit 
the  first  ships  from  Quebec :  the  sdd  ship  to  be  sold 
with  her  hull,  masts,  and  spars,  standing  and  nuimg 
rising,  sails,  anchors,  and  chains  all  complete,  Ufer 
inyentory  annexed  to  the  said  agreement,  and  ndj 
for  sea,  deliverable  to  the  plaintiff  at  Quebec  the  day  Ab 
said  ship  would  be  ready  to  commence  taking  in  oiigo 
after  she  was  launched ;  from  which  day  the  pbuntiff^ 
ownership  was  to  commence,  but  prior  to  whidi  the 
ship  was  to  be  at  the  risk  of  the  said  T.  C.  Lee:  tlirt 
T.  C.  Lee  thereby  engaged  that  the  said  ship  would  be 
finished  in  a  complete  and  workmanlike  manner,  lad. 
be  furnished  with  the  certificate  to  that  efiect  finis 
Lloyd^  surveyor,  W.  Jameson ;  that  her  anchors  toi 
chains  should  be  new,  and  of  the  size  and  weig^ 
required  for  her  size,  to  pass  Lloyds^  surveyor  there  ftr 
classification,  except  that  her  chuns  should  be  of  Ae 
length  of  ninety  fathoms  each,  as  per  inventoryi  lai 
should  be  the  same  as  the  ship  Rose;  that  the  said d^ 
should  have  at  least  one  full  suit  of  sails  all  new,  lai 
that  her  rigging  should  be  all  new,  and  of  the  dm 
required  for  a  ship  of  her  tonnage ;  masts  and  qpin  to 
be  all  good  and  suflicient,  and  to  have  all  the  wtrid' 
heads  of  suflicient  length;  that  the  said  ship  should  be. 
copper-fastened,  like  the  Rose,  except  the  centre  ioiv% 
which  were  iron,  and  in  consideration  of  whidi  T.  C 
Lee  agreed  to  allow  the  plaintifi^  an  abatement  off  the 
price  of  the  ship  to  the  extent  of  25L :  that  the  iiQi* 
work  should  be  all  of  proper  size,  and  suffidentfcnrboA 
hull  and  spars ;  that  the  said  ship  should  have  a  iiiiflkiW 
windlass,  on  the  principle  of  TyscLck  ^  JDobm/i 
patent ;  and  also  to  have  three  boats,  new  and  goA 
and  of  suflicient  size  for  the  vessel ;  that  all  the  ee^ 
penters'  and  joiners*  work  should  be  well  and  thoroqghlf 
finished,  and  the  whole  ship  finished  and  put  out  tf 
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bad  in  a  thorough  workmanlike  maoner:  and  the  1849» 
^Untiff  thereby  agreed  to  pay  the  said  T»  C.  Lee  for 
jM«id  ahip  8L  per  ton,  on  the  old  measurement  ton- 
91^  payable  by  his  acceptance  of  T.  C.  Lee^B  draft  at  Hauuoic 
ji  jDODths  from  the  date  when  the  ship  should  be  ready 
vtiks  in  cargo ;  which  draft  the  plaintiff  thereby  bound 
Bmdf  to  accept  on  receipt  of  such  advice  of  her  being 
iDBehedy  and  ready  to  take  in^  as  would  enable  him  to 
lotoct  himself  by  insurance^  which  advice  the  said  T. 
!!,  Lee  thereby  bound  himself  to  give  him  at  the  same 
■le  that  he  notified  the  drawing  of  the  said  bill :  the 
■d  dup  was  to  be  re^stered  in  the  name  of  the  plain- 
H.  md  the  register  was  to  be  taken  out  accordingly : 
iMnid  ship  was  to  be  fitted  similarly  to  the  Rase,  and 
1  looordance  with  the  inventory  annexed  to  the  said 
fdwiiient:  the  said  ship  was  to  be  delivered  at  Quebec 
IJ  the  said  T.  C.  Lee,  who  would  charge  on  the  amount 
Itenof  the  rate  ,of  commission  usual  at  that  place:  m 
m  rf  th^  said  ship  not  being  according  to  the  said 
El  CL  Lee'it  representation,  and  the  said  written  agree* 
MsltfOnd  thai  the  said  ship  should,  on  her  arrival  in 
JoUiii,  exhibit  any  defect  which  should  be  declared  as 
Hfii  jy  any  two  competent  persons,  the  said  T.  C.  Lee 
kniy  agreed  to  put  it  to  rights,  at  his  own  expense, 
nier  second  voyage:  and,  lastly,  it  was  further  agreed 
k^  in  lieu  of  the  25L  as  before  stated  to  be  abated 
IJ  the  said  T.  C  Lee,  the  plaintiff  preferred  to  leave 
t  to  the  sidd  7.  C  Zee's  generosity  and  liberality  to 
jhe  him  an  equivalent  in  workmanship,  or  any  other 
wmery  in  lieu  thereof.  The  declaration  then  averred, 
bt»  the  said  agreement  being  so  made  as  aforesaid, 
id  the  said  ship  being  built  and  ready  to  receive  cargo, 
hftnid  7.  a  Lee,  to  wit,  on  the  7th  oi  May,  1845, 
bw  upon  the  plaintiff  a  certain  bill  of  exchange  for 
■yment  of  the  said  price  so  agreed  to  be  given  for  the 
ni  ship  or  vessel,  to  wit,  the  sum  of  4389iL  7«.  3d, 
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payable  six  months  after  the  date  thereof:  that  the 
said  ship  or  vessel  not  having  been  registered  in  the 
name  of  the  plaintiff,  and  the  re^bter  thereof  nothinBg 
been  taken  out  accordingly,  bat,  on  the  contrary  thereof 
the  said  ship  or  vessel  having  been  r^stered  in  the 
name  of  the  said  T.  C.  Lee^  and  the  said  ship  not  brni^ 
been  well  built,  in  a  complete  and  workmanlike  manners 
and  the  said  agreement  not  having  been  in  these  and  iM^ 
other  respects  fulfilled  or  performed  by  the  said  T.  C* 
Lee  according  to  the  terms,  true  intent,  and  meaniinfi 
thereof,  and  the  plaintiff  having  by  reason  theMJ^ 
refused  to  accept  the  said  bill  of  exchange  so  drair^ 
upon  him  as  aforesidd,  thereupon,  afterwards,  to  wit^  VM. 
the  19th  of  June^  1845,  in  consideration  that  the  phiim- 
tifl^  at  the  request  of  the  defendant,  would  acoept  ilft^ 
said  bill  of  exchange  so  drawn  by  the  said  T*  C. 
upon  the  plaintiff  as  aforesaid,  and  would  promise 
agree  on  his  part  to  abide  by,  perform,  and  keep  tbc 
award  and  determination  of  one  E»  Chalcner  and  one 
Q.  Fleming^  who  should  be  appointed  by  and  on  bdwli 
of  the  plaintiff  and  of  the  defendant  to  decide  and 
determine  what  ought  to  be  done,  in  case,  up<m  ttae 
said  ship's  arrival  at  Dublin^  the  plaintiff  fibould  haW 
any  cause  of  complaint  against  the  said  T.  C.  Lei  in 
respect  of  the  said  agreement,  and  to  adjust  all  difierenoetf 
between  the  plaintiff  and  the  said  T.  C.  Lee  in  reqpeoi 
of  the  said  agreement, — with  power  to  the  said.^ 
ChaUmer  and  Q.  Fltming  to  call  in  two  competent  snr* 
veyors  to  survey  and  report  upon  the  allied  deftef 
and  deficiencies  of  the  said  vessel,  and  to  estimate  tb^ 
amount  thereof;  the  defendant  then  promised  the  pUii' 
tiff  that  he  would  be  responsible  to  the  plaintiff  fil^ 
whatever  the  said  E.  Chaloner  and  Q.  Fleming  should 
award  and  determine  in  that  behalf,  and  would  fUCl 
abide  by,  and  perform  the  award  of  the  said  E.  dalim^ 
and  Q.  Fleming  in  the  premises.     The  dedaiation  tha^ 
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aTcned,  that  the  phuntiffj  confiding  in  the  said  promise 
and  vndeartaking  of  the  defendant,  af^ierwards,  to  wit, 
catbdaj  and  year  last  aforesaid,  did  accept  the  said 
bffl  of  exchange  so  drawn  by  the  said  T.  C.  Lee  as 
sfinsiidi  and  afterwards,  at  the  maturity  thereof,  duly 
pod  the  same ;  that,  the  said  ship  or  yessel  having 
aimed  at  DuhVn,  and  the  said  E»  Chaloner  and  Q. 
iZnoR^  having  taken  upon  themselves  the  burthen  of 
detemiining  and  adjusting  the  said  matters  so  referred 
to  them,  did,  on  the  6th  of  Aprils  1846,  by  a  certain 
note  in  writing,  award  and  adjudge  that  the  sum  of 
3761  should  be  paid  to  the  plaintiff  by  the  defendant 
on  behalf  of  the  said  71  C  Lee,  with  interest  from  the 
dite  of  his  the  plaintiff's  acceptance  for  the  ship  falling 
iatf  and  that  the  said  award  should  be  paid  on  present- 
ation thereof;  that  the  said  award  was  afterwards,  to 
vit|  on  the  day  and  year  last  aforesaid,  duly  presented 
to  the  defendant,  and  that  he  then  had  notice  thereof; 
yet  that  the  defendant  had  not  paid  to  the  plaintiff  the 
did  8om  of  87621,  or  any  part  thereof. 

The  defendant  pleaded, —  first,  non  assumpsit, — se- 
Mndty,  that  Messrs.  Chaloner  and  Fleming  did  not  take 
tti  Aem  the  burthen  of  the  reference,— thirdly,  that 
(Calmer  and  Fleming  did  not  make  any  award. 

The  cause  came  on  for  trial,  at  the  summer  assizes 
fixr  the  southern  division  of  Lancashire,  in  1848,  when 
a  vodict  was  found  for  the  plaintiff,  subject  to  the 
<fimoa  of  the  court  upon  a  special  case,  which  stated, 
maabstance,  as  follows:  — 

Ihe  plaintiff  in  this  action  is  a  merchant  and  ship- 
<)W]ier,  carrying  on  buraness  in  Dublin.  The  defendant 
Ctttied  on  business,  under  the  style  of  Robert  Harrison 
^  Co.,  in  London,  and  acted  as  agent  for  Thomas 
Comnd  Lee,  a  ship-builder  at  Quebec. 

On  the  21st  of  February,  1845,  an  agreement  was 
niide  between  the  said  Thomas  Conrad  Lee,  at  lAver^ 
F^  and  the  pliuntiff,  as  follows :  — 
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<' Memorandnm  of  agreement  made  this  21st  of*  A 
ruan/,  1845,  between  Thomas  Gntrad  Lee,  of  Qmti 
Lower  Canada^  and  James  Fagan,  otDublm,  for  the  pn 
chase  of  a  new  ship  or  vessel,  now  building  at  Qwii 
and  not  yet  launched,  to  be  of  the  roistered  toniuig«^  o 
measure,  of  about  five  hundred  and  sixty  tons,  and  gi 
ready  for  sea,  and  fitted  with  all  despatcL  Tkmm 
Conrad  Lee  agrees  to  sell  the  said  ship  to  James  Feufm 
hull,  masts,  spars,  rigging,  sails,  anchors^  and  cbua 
all  complete,  as  per  inventory  annexed,  and  readji 
sea ;  deliverable  to  him  at  Quebec  the  day  she  la  read 
to  commence  taking  in  cargo,  from  which  day  II 
FagatC^  ownership  is  to  conunence.  Thomas  Oesm 
Lee  engages  that  she  shall  be  finished  in  a  complel 
and  workmanlike  manner,  and  furnished  with  the  ^ 
tificate  to  that  effect  from  lAoydJ  surveyor,  Mr^ 
mesqvu  And  for  the  said  ship  James  Fagan  9^gnos  I 
pay  Thomas  Conrad  Lee  8L  sterling  per  ton,  payabl 
by  his  acceptance  of  Thomas  Conrad  Lee's  draft  at  ■ 
months  after  date  from  the  day  she  is  ready  to  take  i 
cargo ;  which  draft  James  Fagan  hereby  binds  himie 
to  accept,  on  receipt  of  such  advice  of  her  being  launobi 
and  ready  to  take  in,  as  will  enable  him  to  protect  bin 
self  by  insurance;,  which  advice  Thomas  Conrad L 
hereby  binds  himself  to  give  him  at  the  time  that  I 
notifies  the  drawing  of  the  bill  The  ship  to  b6  v 
gistered  in  the  name  of  James  Fagan,  and  regiiti 
taken  out  accordingly.  In  case  of  the  ship  not  has 
according  to  Mr.  Lee*B  representation  and  the  wilU 
agreement,  and  should  on  her  arrival  in  DvUm  exfaBi 
any  defect  which  shall  be  declared  as  such  by  anj^ta 
competent  persons,  Thomas  Conrad  Lee  hereby  i^iti 
to  put  it  to  rights  at  his  own  expense  on  her 
voyage. 

(Signed)    <'  Thomas  C  Lm. 

''  Witness,  <<  James  Fi^^ 

"  Quintin  Fleming.^ 
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The  Te88el  ww  launched  shortly  afterwards^  and  was 
eiunuied  and  passed  by  the  said  lAv.  Jameson.  The 
iiMiirl  was  not  registered  in  the  pUdntifTs  name,  but  in 
tiiat  of  Thomas  Conrad  Lee ;  and  on  the  26th  of  May, 
Tkamas  Qmrad  Lee  wrote  to  the  plaintiff,  as  fol- 
kmi: — 

''  Quebec,  26th  May,  1845. 

^  Dear  Sir«  —  The  James  Fagan  will  be  loaded  this 

week.    I  cannot^  according  to  law,  take  out  a  register 

of  the  ship  in  your  name,   and  have  therefore  been 

obfiged  to  take  it  out  in  my  name,  and  have  this  day 

tonrarded  to  my  friends,  Messrs.  Harrison  &  Co.,  of 

hmkn,  a  power  of  attorney  to  transfer  you  the  vessel, 

and  I  have  to  advise  my  having  drawn  on  you  at  six 

months'  date  from  the  7th  of  May,  for  4,389/.  Is.  3d, 

numnt  of  the  ship,  which  you  will  please  to  accept 

^  Ship  James  Fagan,  548§  J  ths  tons,  at  8/1  per  ton= 

4,3892:  Is.  Zd. 

*^  Yours,  &c 

(Signed)       "  T.  C.  Lee." 
**  To  James  Fagan,  Esq." 

On  the  14th  of  June,  1845,  R.  Harrison  &  Co.  sent 
^  plaintiff  the  bill  of  exchange,  and  requested  him  to 
iceept  the  same.     The  plaintiff  replied  as  follows :  — 

^'London,  nUiJune,  1845. 
"  Gentlemen,  —  I  have  to  acknowledge  the  receipt 
rfyour  letter^  with  Mr.  T.  C.  Lee's  draft  for  amount  of 
new  ship,  which  I  contracted  for  through  Messrs.  CAa- 
iKKr  &  Fleming,  of  Liverpool.  From  the  course  adopted 
I7  ^«  L^,  we  shall  have  some  difficulty,  unless  you 
^  the  pontion  which  Messrs.  Chaloner  &  Fleming 
>b>od  in  to  me,  viz.  to  guarantee  that  Mr.  Lee  will  fulfil 
"^  oootract  to  the  full  extent  and  meaning  as  it  was  so 
^ii^detttood  at  our  agreement,  which  he  has  not  done  in 
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two  essential  points,  viz.  he  has  not  registered  the  Teas 

in  my  name,  as  he  was  bound  by  the  contract  to  dc 

he  has  not,  when  called  on  by  my  agent  to  remove  an 

bad  and  defective  beams,  which  were  pointed  oat*  1 

him,  and  which  he  admitted  himself  should  not  hai 

been  put  in  the  ship.     Mr.  Lee  represented  the  floors  t 

all  black  birch,  and  it  appears  many  are  ash.     Inuned 

ately  on  hearing  from  my  agent  at  Quebec,  I  wrote  .1 

Messrs.  Chaloner  &  Fleming,   who  replied  that  the 

would  be  responsible  a9  agreed  on.     The  course  take 

by  Mr.  Lee,  is,  to  avoid  this,  and,  by  getting  me  to  U 

cept  the  bill  sent  through  your  hands,  would  leave  m 

no  remedy  but  to  go  to  law.    You  will  perceive,  by  tfa 

contract,  that  I  can  have  a  survey  of  the  ship  on  be 

arrival  at  Dublin ;  and  that  the  alterations  which  th 

arbitrators  may  direct  to  be  done,  were  left  to  be  don 

on  the  arrival  of  the  vessel  in  Quebec,  on  her  secpiH 

voyage.     True,  Mr.  Lee  may  say  he  will  do  so ;  but  b 

may  make  such  delay,  when  I  have  no  control  over  him 

that  it  would  perhaps  be  better  not  to  let  the  ship  inti 

his  hands.     M.T.Lee  must  have  some  motive  in  no? 

registering  the  vessel  in  my  name.     I  only  reqcure  th< 

guarantie  from  you  that  Mr.  Lee  will  perform  his  COD' 

tract,  and  the  representations  he  made  of  the  vesseL    1 

think  Messrs.  Chaloner  &  Fleming  will  give  you  assor 

ance  that  I  will  fulfil  my  part*     I  send  you  copy  oi 

contract ;  also  copy  of  Mr.  Zee's  letter  to  me.  You  will 

perceive  that  he  intended  you  should  transfer  the  shi^ 

at  once.     With  regard  to  the  survey  which  must  be 

had,  if  you  agree  to  appoint  one  merchant,  I  will  i^ 

point  the  other :  let  them  agree  to  an  umpire.   Give  mi 

a  letter  of  guarantie  that  Mr.  Lee  will  abide  by  tbi 

award,  and  that  he  will  perform  his  part  without  dehj 

or,  I  will  accept  the  bill,  on  receiving  the  transfer  m 

the  ship,  short  200L  or  300/.,  to  cover  me  against  losa 

binding  myself,  in  case  the  award  does  not  amount  t^ 
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the  short  acceptance,  to  pay,  at  maturity,  any  balance 
in  Lis  favonr.  Yours,  &c, 

(Signed)    "  James  Fagan. 
^  To  Messrs.  Harrison  &  Co." 
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1o  this  the  defendant  answered :  — 

^'London,  19th  June,  1845. 

**Sir,  —  We  have ,  received  your  letter  of  the  17th 
inataot,  which  we  have  perused  with  attention ;  and  we 
are  perfectly  willing  to  take  the  position  in  which  you 
propose  (quite  reasonably)  to  place  us.  If,  therefore, 
you  accept  Mr.  Lee^s  bill  for  4389f.  Ts.  3df.,  and  return 
it  to  us  forthwith,  we  hereby  agree  to  become  personally 
responsible  to  you  for  the  due  fulfilment  of  the  condi- 
tions of  Mr.  Lee^s  contract,  dated  the  2l8t  oi  February, 
for  the  ship  James  Fagan :  and,  as  Messrs.  Chaloner  & 
Ptemxng  have  the  confidence  of  all  parties,  we  suggest 
that  they  should  be  appointed  to  decide  what  ought  to 
l>e  done,  in  case,  upon  the  ship's  arrival,  you  have  any 
<^i]se  of  complaint.  Yours,  &c, 

(Signed)     R.  Harrison  &  Co. 

•*  To  James  Fagan,  Esq." 


1o  this  the  plaintiff  replied,  on  the  26th :  — 

''26th  June,  1845. 

•*  Grentlemen,  —  On  my  return,  I  received  yours  of 

the  19th;  and,  relying  on  the  guarantie  you  give  me,  I 

Bend  inclosed  the  bill,  accepted  for  the  full  amount  of 

the  new  ship.     This  I  do  in  full  confidence  of  your 

house,  and  that  you  will  in  course  of  post  send  me  the 

trsnsfcr  and  bill  of  sale,  which,  according  to  contract,  I 

Aoxii  have  had  before  I  accepted. 

(Signed)     "  James  Fagan^ 
"  To  Messrs.  Harrison  &  Co." 
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1849.  The  vessel  arrived  in  Dublin  in  due  oourse ;  and  the 

plaintiff  then  wrote  to  Messrs.  Harrison  &  Couf  in- 
forming them  that  he  appointed  Mr.  Brooke  to  survey 
HABsitoir.  the  vessel  on  his  behalf,  and  requesting  them  to  appoint 
some  person  to  survey  on  behalf  of  Mr.  Lee.  Modi 
correspondence  took  place  on  the  subject  Afterwazdsb 
on  the  oth  of  Aw/usty  1845,  Messrs.  Harrison  &  CSa 
wrote  as  follows :  — 

*^  London^  5th  Avgusi,  1845. 
"  Dear  Sir,  —  As  your  contract  for  the  Jama 
was  made  through  Messrs.    Chaloner  &  Fleming^ 
leave  them  to  adjust  all  differences,  and  we  will  be 
sponsible  for  whatever  they  award. 

**  Yours,  &C. 
(Signed)    «  J?.  Harrison  &  Co." 
"  To  James  Fagan^  Esq." 


Messrs.  Harrison  &  Co.  wrote  also  to  Messra. 
Umer  &  Fleming  on  the  subject,  who,  on  the  17di  -      ct 
Augvsty  appointed  Mr.  Pope,  Lhnfds^  Lioerpool  smrtj^^m, 
to  meet  Mr.  Brooke  at  DubUn,  and  notified  this       ^ 
Messrs.  Harrison  &  Co. 

The  two  surveyors  surveyed  the  vessel,  and  rqiorte^ 
on  the  30th  of  August^  1845,  that  the  sum  required     to 
complete  her  according  to  contract,  was,  SSIL  esclo* 
sive  of  surveyors'  fees  and  expenses,  which  amounted  lo 
25L     This  report  was  forwarded  by  Messrs.  Chahneri 
Flemingy  together  with  the  following  award,  to  Messn 
Harrison  &  Co :  — 

'*  We,  the  undersigned,  having  been  authorised  Ij 
R.  Harrison  &  Co.,  of  London,  to  estimate  the  asB 
which  Mr.  James  Fagan,  of  Dublin,  is  entitled  to  reoeiw 
from  Mr.  Thomas  Conrad  Lee,  of  Quebec,  for  the  d^ 
fident  state  in  which  he  turned  out  the  ship  JioMf 
Fagan,  contrary  to  the  terms  of  his  contract;  vaAfVi 
feeling  ourselves  competent  for  such  a  task,  that  ii^  tl 
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eitiintn^  in  a  tradesmanlike  maimer  such  deficiencies^        1849. 
Si  for  that  parpoae  appoint  Mr,  TF.  Pope^  Lloyds^  but-        _, 
Tqror^  of  this  port,  to  meet  Mr.  J.  W.  Brookey  also  «. 

of  this  port,  they  two  to  decide  on  tbe  deficiencies  of    Harrmoit. 
Ae  laid  vessel,  and  to  estimate  an  equivalent  in  money 
ibrtiie  said  defidendes;  and  those  gentlemen  having, 
tfter  doe  examination,  and  by  written  certificates,  de- 
clared that  sum  to  be  351/.,  and  surveyors'  fees  25/1 : 
we  hereby  award  that  the  said  sums,  —  say,  together, 
376£,  — be  paid  to  Mr.  James  Fagan^  by  R.  Harrison 
ft  Ca,  on  behalf  of  Mr.  Thomas  Conrad  Lee ^  with  in- 
terest finom  the  date  of  his  acceptance  for  the  ship  falling 
dne;  and   that  this  award  be  paid  on  presentation 
hereof.    Liverpool^  April  6th,  1846. 

(Signed)     «•  Chaloner  &  Fleming^ 

Messrs.  Harrison  &  Co.  refused  to  pay  the  sum 
mrarded,  and  sud  in  excuse,  —  **  We  were  responsible 
fiir  Mr.  Lee's  due  fulfilment  of  the  ^ntract ;  and,  if, 
VfNm  the  return  of  the  vessel  to  Quebec^  in  October j 
1845,  Mr.  Lee  had  refused  to  remedy  all  defects  accord- 
ing to  the  contract,  our  guarantie  might  have  been 
leiorted  to :  but,  as  Mr.  Lee  was  at  that  time  ready  to 
do  all  that  was  necessary,  we  are  not  liable." 

If  the  court  shall  be  of  opinion  that  the  plaintiff  Qoeation. 
ma  entitled  to  recover,  then  the  verdict  to  stand,  with 
ndi  damages  as  the  court  shall  direct.  If  the  court 
dttA  be  of  a  contrary  opinion,  then  the  verdict  to  be 
^Bteied  for  the  defendant  on  such  issue  or  issues  as  the 
tonrt  ahaU  direct. 


•  Martin  (with  whom  was  Hugh  Hill),  for  the  plain- 
tiC  (a)    The  real  question  is,  whether  the  defendant's 


(a)  The  point  marked  for 
^SioNDt  on  the  part  of  the 
lUntili;  waa,  — ''  That  the 
^  and  correapondence  aet  out 


in  the  case  establish  his  right 
to  the  verdict  on  the  several 
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letter  of  the  9th  of  April,  1846,  truly  represents  1 
contract  between  the  parties.     The  original  agreenn 
with  Lee  was,  for  the  purchase  of  a  ship  then  in  \ 
course  of  building  at  Quebec,  and  not  yet  launobec^ 
the  builder  expressly  engaging  that  the  ship  *^  shall 
finished  in  a  complete  and  workmanlike  manner,  a 
furnished  with  the  certificate  to  that  efiect  from  X&f 
surveyor:''  and  there  is  nothing  in  the  subseque 
part  of  the  contract  to  limit  his  obligation  to  mere 
remedying  any  defects,  on  the  vessel's  second  voyagi 
he  bound  himself  that  she  should  be  put  out  of  hand 
a  workmanlike  manner.     And  of  that  contract  there  \k 
been  a  clear  breach,  in  respect  of  which  the  plaint 
might  have  sued  7>e.     The  defendant's  liability  w 
depend  upon  the  letters  of  the  17th,  19th,  and  26th  < 
June^  and  5th  oi  August,  1845,  and  the  9th  o(  Jprt 
1846.     In  the  letter  of  the  17th  oi  June,  the  phunti 
writes,  —  "  From  the  course  adopted  by  Mr.  Lee,  m 
shall  have  someiSifficulty,  unless  you  take  the  poatiofl 
which  Messrs.  Chaloner  Sf  Fleming  stood  in  to  m^  m, 
to  guarantee  that  Mr.  Lee  will  fulfil  the  contract  to  tk 
full  extent  and  meaning  as  it  was  so  understood  st  our 
agreement,  which  he  has  not  done  in  two  essentnl 
points."    In  his  answer  of  the  19th,  the  defendflt 
says,  —  "We  are  perfectly  willing  to  take  the  pooftioi 
in  which  you  propose  (quite  reasonably)  to  place  U8» 
If,  therefore,  you  accept  Mr.  Zee's  bill  for  4,389iL It.lk 
and  return  it  to  us  forthwith,  we  hereby  iigree  to 
become  personally  responsible  to  you  for  the  due  fidfl" 
ment  of  Mr.  Zee's  contract :  and,  as  Messrs.  Chakmrfl 
Fleming  have  the  confidence  of  all  parties,  we  sugp^ 
that  they  should  be  appointed  to  decide  what  oogbt  to 
be  done,  in  case,  upon  the  ship's  arrival,  you  haTO  iVf 
cause  of  complaint"     On  the  26th,  the  pliuntiff  ag«v 
writes  to  the  defendant,  —  "  Relying  on  the  guanirt'^ 
you  give  me,  I  send  inclosed  the  bill  accepted  fiv  Ae 
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M  amount  of  the  new  ship.''    The  plaintiff  having 

sabsequently  written  to  inform  the  defendant  that  he 

had  a{^inted  Mr.  Brooke  to  survey  the  vessel  on  hb 

behalf^  the  defendant,  on  the  5th  of  Auffust,  answers,  — - 

"Aa  yonr  contract  for  the  James  Faff  an  was  made 

tboogh  Messrs.  Chaloner  8f  Fleming,  we  leave  them  to 

adjust  idl  diflferences,  and  we  vnll  be  responsible  for 

tkateoer  they  awardP    Is  the  defendant's  liability  on 

that  letter  to  be  limited  to  the  single  stipulation  in  Zee's 

OQDtract,  as  to  repsuring  defects  on  the  second  voyage  ? 

or  does  it  amount  to  a  general  guarantie  for  the  due 

fulfilment  of  that  contract  ?    It  is  submitted  that  the 

latter  is  the  true  construction.     Supposing  an  action 

had  been  brought  against  Lee  for  the  breach  of  his 

contract,  and  the  evidence  given  by  the  surveyors  had 

been  given  in  court,  could  Lee  have  said  that  the  only 

liability  he  incurred  was  that  of  making  good  the  defects, 

provided  the  ship  was  sent  out  to  him  for  that  purpose  ? 

Undoubtedly  not. 
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W.  H.  Watson  (with  whom  were  James  Wilde  and 
Bmlt),  for  the  defendant,  (a)  Harrison^s  letter  of  the 
5th  of  August,  1845,  merely  amounts  to  a  guarantie 
that  Lee  would,  on  the  vessel's  arriving  out  at  Quebec, 
lepair  any  defects  that  might  be  pointed  out  by  the 
Bffveyors.  Chaloner  8f  Fleming  never  were  in  fact 
^mted  arbitrators  at  all ;  for,  although  the  defendant 


(a)  The  points  marked  for 
cvgiiaMnt  on  the  part  of  the 
Aftndant,  were,  —  «  That 
^bMi.  Chaloner  and  Fleming 
^cre  not  appointed  by  him  as 
^riitrators^  with  power  to  make 
tt  award,  directing  him  to  pay 
^7  mm  of  money  to  the 
lltintifi;  and  that  the  plaintiff 
^'^^  consented  to  such  arbi- 


tration: that  Messrs.  Chaloner 
and  Fleming  did  not  take  upon 
themselves  the  character  of  such 
arbitrators^  or  act  in  that  ca- 
pacity^ at  any  time  up  to  the 
moment  of  their  making  the 
supposed  award:  and  that 
Messrs.  Chaloner  and  Fleming 
did  not  in  fact  make  any  award 
as  such  arbitrators." 
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was  willing  that  they  should  be  so  appointed,  the  plii 
tiiF  never  signified  his  assent     And,  if  they  were  m 
pointed  arbitrators,  they  never  took  upon  themseh 
the  burthen  of  the  arbitration ;  nor  did  they  make  ii 
award.     Lee  contracted  to  sell  to  the  plaintiff  a  ship 
a  certain  description.     For  any  breach  of  that  contnK 
Lee  might  be  responsible  in  damages.     AH,  howen 
that   the  defendant    engages  for,    is,   that  Lee  sfai 
perform  hb  contract ;  not  that  he,  the  plaintiff  will  p 
such  damages  as  may  be  awarded  for  a  breach  ihemi 
The  defendant  had  no  authority  on  behalf  of  Lee  * 
refer  the  differences  between  him  and  the  pliuntiff  * 
arbitration:  and  there  is  no  pretence  for  saying fli 
Messrs.  Chalaner  8f  Fleming  ever  were  app<mited  1 
adjust  such  differences.     [Wilde^  C.  J.     The  phintifl^ 
acceptance  of  the  bill  was  the  consideration  fiir  th 
guarantie.]     Be  it  so :  at  that  time,  there  was  no  waA 
contract  as  that  declared  upon ;  the  defendant  hid  aot 
agreed  to  be  bound  by  the  award  of  Messrs.  Chekmt^ 
Fleming.     [Maulcy  J.     This  is  the  ordinary  case  of  t 
contract  for  a  good  ship,  with  a  further  stipulation,  dUi 
if  the  purchaser  is  dissatisfied,  on  a  survey  hadiW 
builder  will  remedy  defects  on  the  next  voyage  oit 
That  may  be  cumulative.]      The  defendant  menif 
agreed  to  guarantie  the  performance  by  Lee  of  whit  b 
had  at  first  left  unperformed :  the  object  of  the  reft^ 
ence  was,  to  ascertain  what  defects  required  amfliKfit^ 
In  truth,   Chaloner  Sf  Fleming  did  nothing  but  appooft 
Pope  to  survey  the  vessel     They  do  not  even  state  W 
they  have  taken  upon  themselves  the  burtiien  of  Af 
reference.     iCresswell,  J.    In  fact,  they  say  that tfcef 
are  incompetent.}  Precisely  so.    \^Maule,  J.  No  toad 
reference  or  award  was  contemplated.] 


Martin  was  heard  in  reply. 
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WiLDB,  C.  J«9  now  delivered  the  judgment  of  the 
court* 

This  ease  has  been  argued  before  us  on  a  special  case 

which  states  the  question  for  the  opinion  of  the  court 

to  be^  whether  the  plaintiff  is  entitled  to  recover  against 

tfas  defendant  for  any  and  what  damages^  or  whether 

a  Teardict  ought  to  be  entered  for  the  defendant  on  any, 

and,  if  mj,  on  which  of  the  issues  which  were  joined 

in  the  cause. 

The  cause  of  action  alleged  in  the  declaration  in  this 
CMC  ifl^  the  non-performance  of  an  award  of  certain  per- 
sooi  of  the  names  of  Chalaner  and  Fleming ;  and  the 
(kdnation  sets  out  an  agreement  between  the  plaintiff 
ttdene  ThomoM  Conrad  Lee,  of  QukbeCy  bj  which  Lee 
mtncted  to  build  a  ship  for  the  plaintiff,  of  a  certain 
teription,  and  upon  certain  terms  therein  mentioned, 
tod  alleges  that  Lee  had  not  performed  his  contract  in 
Mttn  respects  mentioned  in  the  declaration,  and  that 
kbd  drawn  a  bill  upon  the  plaintiff  for  the  price  of 
die  dUp,  which  bill  the  plaintiff  had  refused  to  accept, 
ipon  the  ground  of  the  breaches  of  contract  committed 
^Lee:  and  the  declaration  then  alleges,  that,  in  con- 
tention that  the  pluntiff  would  accept  such  bill,  the 
Uaadant  had  promised  to  abide  by  the  award  of  the 
eiid  Chalaner  and  Fleming^  who  should  be  appointed 
kjr  tad  on  behalf  of  the  plaintiff  and  the  defendant,  to 
determine  what  ought  to  be  done  in  regard  to  the  said 
efc^i  and  the  differences  between  the  plaintiff  and  the 
^Lee  in  relation  to  the  said  contract:  and  the  de- 
finition then  avers  that  the  referees  undertook  the 
l^vrflien  of  the  reference,  and  made  an  award  directing 
tte  defisndant  to  pay  to  the  plaintiff  the  sum  of  money 
^<M^t  to  be  recovered  in  this  action. 

To  this  declaration,  the  defendant  pleaded,  —  first, 
aou  assumpsit,  —  secondly,  that  Chaloner  and  Fleming 

Inot  take  upon  themselves  the  burthen  of  determining 
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and  adjusting  the  matters  alleged  to  have  been  referi^ 
to  them^ — thirdly,  that  Chaloner  and  Fkming  neM 
made  any  award  upon  the  matters  referred  to  theoL 

The  case  sets  forth  a  great  number  of  letters  whie 
had  passed  between  the  plaintiff  and  the  defendant,  on 
between  the  defendant  and  Chaloner  and  Fleming 
hut,  as  the  agreement  upon  which  the  action  is  brougjb. 
is  alleged  in  the  declaration  to  have  been  made  in  ooi 
sideration  that  the  plaintiff  would  accept  the  bill  whic 
Lee  had  drawn  upon  him  for  the  price  of  the  ship,  tl 
material  letters  which  constitute  the  phdntiff*8  evidenc 
upon  the  issue  of  non  assumpsit,  are  those  which  pn 
ceded  the  acceptance  of  the  bill ;  and  those  letters  ar 
the  plaintiff's  letter  to  the  defendant;  dated  the  17th 
June,  1845,  and  the  defendant's  answer  written  to  C 
plaintiff,  dated  the  19  th  of  June,  and  the  plaintifl 
reply  to  the  defendant,  dated  the  26th  of  June. 

The  plaintiff's  letter  of  the  17th  of  June  contains  ^ 
following  passage:  —  ^^I  only  require  the  guamal 
from  you,  that  Mr.  Lee  wiU  perform  his  contract,  w 
the  representations  he  made  of  the  vessel  :**  and, 
another  part  of  the  letter,  he  says : — "If  you  agree 
appoint  one  merchant,  I  will  appoint  the  other.  Li 
them  agree  to  an  umpire.  Give  me  a  letter  of  gv 
rantic  that  Mr.  Lee  will  abide  by  the  award,  and  tin 
he  will  perform  his  part  without  delay."  The  defendsot 
in  answer  to  this  letter,  says :  —  *^  If  you  will  aocqjl 
Mr.  Lee  a  bill  for  4,389/.,  and  return  it  to  us  forthwith 
W|B  hereby  agree  to  become  personally  responsible  tc 
vou  for  the  due  fulfilment  of  the  conditions  of  Mr* 
Lee*s  contract.  And,  as  Messrs.  Chaloner  and  Fbm»S 
have  the  confidence  of  all  parties,  we  suggest  that  ^ 
should  be  appointed  to  suggest  what  ought  to  be  donCj 
in  case,  upon  the  ship's  arrival,  you  have  any  cause  oi 
complaint."  In  the  plaintiff's  reply,  on  the  26tli  o 
June,  —  which  is  the  only  other  letter  between  tl 


IS  VICTORIA. 


405 


parties  before  the  acceptance  of  the  biU,  —  he  says: 
'^  Sdying  on  the  goarantie  you  give  me,  I  send  in- 
closed the  bill  accepted  for  the  full  amount  of  the  new 
ahip.    This  I  do  in  the  good  faith  and  respectability  of 
yom  house,  and  that  you  will,  in  the  course  of  post, 
aezid  me  the  transfer  and  bill  of  sale." 

The  plainti£^  it  will  be  observed,  makes  no  reference 
vrliateyer  to  the  proposal  of  reference  to  Chaloner  and 
Flemmg,  contained  in  the  defendant's  letter:  nor  can 
the  court  discoyer  any  evidence  whatever  in  the  case, 
in  support  of  the  affirmative  of  the  issue  upon  non 
aesompsit. 

That  the  plaihtiiF  did  not  mean  to  acquiesce  in  the 
prcfX)6al  of  reference  to    Chaloner  and  Flemingy  we 
think,  is  dear,  firom  his  letter  of  the  19th  of  June :  and 
we  think  that  the  subsequent  conduct  and  correspond- 
ence of  the  parties  throughout,  is  inconsistent  with  any 
such  agreement  on  his  part ;  as  it  will  be  observed  that 
the  only  persons  noticed  as  referees  in  any  subsequent 
part  of  the  transaction,  up  to  the  time  of  Messrs. 
Chaltmer  and  Fleming  writing  the  letter  which  is  called 
And  award,  were,  Mr.  Brooke^  appointed  by  the  plaintiff 
to  survey  the  ship  on  his  behalf,  and  Mr.  Pope^  ap- 
pointed by  Chaloner  and  Fleminffy  on  behalf  of  Lee,  to 
survey  with  Mr.  Brooke, 

And  we  are  also  of  opinion  that  Chaloner  and 
Flemng  never  professed  to  act  under  any  authority 
derived  from  the  plaintiff. 

We  are,  therefore,  of  opinion  that  the  verdict  must 
be  entered  for  the  defendant  upon  the  several  issues 
which  are  joined  upon  the  record. 

Judgment  for  the  defendant. 


1849. 
Faoan 

V. 

Harrison. 
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A  certificate 
of  complete 
registratioQ 
granted  by 
the  registrar 
of  joint- 
stock  com- 
panies pur- 
suant to  the 
7  &  8  Vict, 
c.  110.  *.  7., 
incorporates 
the  company, 
according  to 
8. 25.,  not- 
withstanding 
the  deed  omits 
some  of  the 
provisions 
required  by 

«:hedule(A.)    <»mpany. 
to  be  inserted 
therein.     At 
all  events,  it 
is  not  com- 
petent to  a 
shareholder, 
in  answer  to 
an  action  for 
a  call^  to 
object  that 
such  certi- 


The  Banwen  Iron  Company  v.  Babnett.  • 

T^EBT.  The  first  count  stated  that  The  Banwen  Iron 
Company^  the  plaintiffs  in  this  suit,  by  W.  M.  W. 
their  attorney,  complained  of  &  B.  Bamett,  the  defendant 
in  this  suit,  who  had  been  summoned,  &c.  For  that,  at 
the  time  of  the  commencement  of  this  suit,  the  de- 
fendant, as  the  holder  of  certain  shares,  to  wit,  500 
shares,  in  a  certain  company,  to  wit.  The  Banwen  Iran 
Company  aforesaid,  was  indebted  to  the  said  company 
in  a  certain  large  simi  of  money,  to  wit,  2400^1,  fi 
certain  instalments  of  capital  then  due  and  payable  i 
respect  of  the  said  shares:  yet  the  defendant  had  no 
paid  the  said  instalments,  or  any  or  either  of  them, 
any  part  thereof,  but  the  said  sum  of  money  still 
mfdned  wholly   due,  owing,  and  unpaid  to  the 


There  was  also  a  count  upon  an  account  stated. 
The  defendant  pleaded,  —  thirdly,  to  the  first  counl 
that,  after  the  1st  of  November ^  1844,  and  before 
accruing  of  the  supposed  causes  of  action  in  that  coun~ 
mentioned,  and  before  the  commencement  of  this 
to  wit,  on  the  1st  of  October^  1846,  a  joint-stock  com 
pany,  as  defined  in  an  act  passed  in  the  eighth  year  (y- 
the  reign  of  our  lady  the  Queen  for  the  registratioia 
ficate  has  been  incorporation,  and  regulation  of  joint-stock  companii 
Seproducdon  ^^^  being  a  banking-company,  school,  or  scientific 
of  an  insuf-      literary  institution,  nor  a  friendly  society,  loan  societ 
ficient  deed.     ^^  benefit  building  society,  respectively,  duly  certified 
whether  the      ^°d  inrollcd  under  the  statutes  at  any  time  in  forc^< 

judgment 
of  the  regis- 
trar^ in  granting  or  witlibolding  a  certificate^  is  subject  to  review? 


respecting  such  societies,  that  is  to  say^  a  partnersh^  J 
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whereof  the  capital,  to  wit,  GO^OOOil,  was  then  agreed        1849. 
to  be  divided  into  10,000  shares  of  6/.  each,  and  so       — — — 
as  to  be  transferable  without  the  express  consent  of  all  ''^j^'^n"* 
tiie  oo^partners,  was  established  in  that  part  of  Great  «. 

Britain  and  Ireland  called  England^  to  wit,  in  the  city      Babhbtt* 
of  London,  tar  the  purpose  of  profit  to  the  shareholders  Third  plea, 
thereof,  —  which  partnership  was  not  existing  before, 
iod  the  formation  of  which  partnership  was  commenced 
after,  the  said  1st  of  November,  1844 :    That  the  said 
JQint-etock  company  was  never  a  company,  as  defined  in 
the  Slid  statute,  for  executing  any  bridge,  road,  cut, 
cuial,    reservoir,    aqueduct,    water-work,    navigation, 
iuimel,  archway,  railway,  pier,  harbour,  ferry,  or  dock, 
which  cannot,  and  whidi  could  not  at  the  times  of  the 
psanng  and  carrying  into  operation  of  the  first-men* 
tioiied  statute,  be  or  have  been  carried  into  execution 
without  obtaining  the  authority  of  parliament,  nor, 
€Koept  as  in  this  plea  mentioned,  a  company  as  defined 
in  such  last-mentioned  statute,  at  any  time  incorporated 
by  statute  or  charter,  or  authorised  by  statute  or  letters- 
patent  to  sue  and  be  sued  in  the  name  of  any  officer  or 
person :  That  the  said  joint-stock  company  was,  during 
^be  time  aforesaid,  to  wit,  on  the  Ist  of  October,  1846, 
fivrmed  for  the  purposes  thereinafter  mentioned,  by  deed 
indented  then  made  between  R. «/.  Broume  of  the  first 
part,  the  several  persons  whose  names  and  seals  were 
thereunto  subscribed  and  affixed  (except  the  said  R.  J. 
Srmme),  that  is  to  say,  one  S.  B.  Bamett,  one  M.  R. 
Scoit,  &c  &C.,  of  the  second  part  (the  other  names  of 
tile  several  persons  of  the  second  part  being  to  the  de- 
Cendant  imknown),  and  JE.  J.  Lemon  of  the  third  part ; 
hy  which  indenture, — after  reciting  as  therein   was 
x^ted, — the  several  persons  whose  names  and  seak 
Were  thereunto  subscribed  and  affixed,  declared  that 
tiieyhad  formed  themselves  into  a  company  for  the 
purpose  of  raising  and  working  the  mines  and  seams  of 
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18491        coal^  culm^  and  iron-stone  and  iron-mine,  and  all  an 
—  singular  other  the  mines  and  minerals,  fire-clay,  quanie 

The  Banwen  jq^j^^  ^md  stone,  and  premises  comprised  in  and  denuai 
9,  *  hj  the  indenture  of  demise  therein  recited,  and  • 
Babnbtt  smelting  the  said  ironstone  and  Iron-mine,  and  BtSEm 
the  iroh  produced  therefrom  for  the  benefit  of  the  sai 
company,  and  of  selling  and  making  the  most  in  evei 
way,  subject  to  the  provisions  of  the  said  demiae,  • 
the  said  mines  and  minerals,  and  fire-clay,  and  other  tl 
premises  comprised  therein  and  thereby  saleable;  an 
in  order  to  carry  out  the  purposes  aforesaid,  it  w 
intended  that  the  said  company  should  erect  smdtin. 
furnaces,  workmen's  houses,  and  other  buildings,  ai 
steam-engines  and  other  machinery,  and  make  the  c 
cessary  roads  and  tramways,  and  have  all  the  pow« 
requisite  to  work  the  said  premises  to  the  greati 
advantage ;  and  it  was  by  the  same  indenture  agrei 
and  declared  by  and  between  the  said  parties  thenet 
amongst  other  things,  as  follows,  that  is  to  say,  th 
the  said  company  should  be  called  7%«  Banwen  £w 
Company ;  that  the  principal  office  for  carrying  on  th 
business  of  the  company  should  be  at  No.  23.  Thtat 
needle  Street^  in  the  city  of  London,  with  a  hnoA 
office  on  the  same  premises  so  comprised  in  and  demised 
by  the  said  indenture  of  demise,  to  wit,  &c.;  thatAo 
capital  of  the  said  company  should  be  6O,OO0iL,  od 
should  be  divided  into  10,000  shares  of  6L  each,  oi 
that  such  capital  should  not  be  increased ;  [and  Ait 
one  S,  B,  Barnett,  &c  &c.,  should  be,  and  they  wen 
thereby  appointed,  directors  of  the  said  company;  tfd 
the  said  parties  to  the  said  indenture  thereby  confinaed 
all  matters,  payment,  acts,  and  deeds  in  and  about  the 
business  of  the  said  company  at  any  time  theretoiSoK 
made  or  done  by  them,  or  any  of  them],— -as  bytk 
same  indenture,  then  sealed  with  the  seals  of  the  sereffl 
persons  parties  thereto  as  aforesaid,  except  the  vU 
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JE.J.Lenum^    reference    being    bad    thereto^  would^        1849. 

amoDgst  other  things^  fullj  appear:  That  the  nature        ■ 

and  business  of  the  said  company  as  aforesidd  might      }^  Banwex 

and  did,  during  all  the  time  aforesaid,  and  still  might  f,^ 

and  did,  require  that  the  said  deed  of  settlement  should,     Barnbtt. 

at  the  time  of  the  making  thereof  as  aforesaid,   and 

lefore  the  production  of  the  same  as  thereinafter  men- 

ikmed,  and  before  and  at  the  time  of  the  granting  of 

the  certificate  as  thereinafter  mentioned,  to  wit,  on  the 

lit  of  Octotety  1846,  have  made  provision  for  such  of 

the  purposes  set  forth  in  the  schedule  (A)  to  the  firsts 

mentioned  statute  annexed,  as  were  next  thereinafter 

inentioned,  that  is  to  say,  [for  prescribing  the  maximum 

mmber  of  directors  to  be  appointed,  the  number  of 

ifanes  or  the  amount  of  interest  by  which  they  are  to  be 

^nlified,  the  period  for  which  they  are  to  hold  office, 

ao  thftt  at  least  one  third  of  such  directors,  or  the 

neneet  number  to  one  third,  should  retire  annuaUy, 

flolject  to  re-election  if  thought  fit,  and  for  the  deter- 

minaticm  of  the  persons  who  should  so  retire  in  each 

jnr,  as  in  the  said  statute  and  last-mentioned  schedule 

ittpectively  mentioned :     That  such  deed  did  not  at 

my  time  make  provision  for  prescribing  the  period  for 

which  the  said  directors  in  that  plea  mentioned  were 

to  hdd  office,  so  that  at  least  one  third  of  such  directors, 

or  the  nearest  number  to  one  third,  should  retire  an- 

BQallj,  as  in  the  said  statute  and  last-mentioned  sche- 

dole  respectively    mentioned    and    required] :     That 

afterwards,  and  before  the  granting  of  the  certificate 

theremafter  mentioned,  to  wit,  on  the  6th  of  Octolkr, 

1846,  the  said  indenture  was  produced  to  one  Francis 

l^hitmarsh,  Esq.,  then  being  the  registrar  of  joint- 

>teck  companies,  as  and  for  the  deed  of  settlement  of 

^  said  company,  under  the  hands  and  seals  of  the 

>hireholders  therein,  setting  forth  such  matters,  and 

^Mdung  such  piiovisions  as  are  by  the  first-mentioned 
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1849.        statute  required  to  be  provided  for^  aiid  as.  and  lor  noh 

deed  so  signed  and  certified  as  in  the  same  statute  ii  ia 

^^^**  that  behalf  provided,  together  with  a  ccHuplete  abstoMk 

thereof  previously  approved  by  the  said  legistnr  rf 
joint-stock  companies,  and  also  a  copy  of  such  deed,fif 
the  purpose  of  regbtering  the  same ;  and  that  thereiqpo% 
on  the  day  and  year  last  aforesaid,  on  such  pzoduetaon  cf 
such  deed,  and  not  otherwise,  and  notwithstanding  meh 
deed  was  not  then  conformable  to  the  provioons  of  ike 
said  act  as  aforesaid,  the  said  registrar,  of  jcunt-ftook 
companies  granted  a  certificate  of  complete  registntka 
of  The  Banwen  Iron  Company  in  the  said  indenture  aod 
hereinbefore  mentioned,  contrary  to  the  form  of  d» 
statute  in  such  case  made  and  provided,  that  is  to  8aj»  a 
certificate  of  complete  registration  then  signed  by  \m, 
and  then  sealed  with  the  seal  of  his  office,  and  thai 
dated  the  day  and  year  last  aforesaid,  and  setting  fbrtk 
that  the  said  company  had  been  constituted  complete^; 
and  that  such  last-mentioned  company,  when  and  ate 
such  certificate  was  granted  as  aforesaid,  to  wit,  oo  Att 
day  and  year  last  aforesaid,  and  thence  to  the  commenM- 
ment  of  this  suit,  was,  and  still  continued.  The  Bmwa 
Iron  Company  in  the  declaration  mentioned:  Thtd, 
save  as  aforesud,  there  never  was  any  such  body  politio 
or  corporate  as  The  Banwen  Iron  Company  in  the 
declaration  mentioned,  and  that  the  phdntifib  never  weia 
a  company  completely  registered,  and  never  had  obtained 
a  certificate  of  complete  registration,  otherwise  than  H 
in  that  plea  mentioned :  And  that  the  defects  and 
omissions  aforesaid  had  never  been  supplied  by  a  sop* 
plementary  deed  or  deeds  registered,  —  verificatiDn. 

To  this  plea  the  plaintiffs  replied,  that  the  said  deal 
in  the  said  third  plea  in  that  behalf  mentioned,  did^ 
before  and  at  the  time  of  the  said  production  theretf 
to  the  said  registrar  of  joint-stock  companies,  as  aad 
for  the  deed  of  settlement  of  the  said  company,  mab 
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mAcm  for  prescribing  the  period  for  which  the  fiaid        1849. 
Qeton  were  to  hold  oflSce,  so  that  at  least  one  third       — -— 
ndi  directon,  or  the  n^urest  number  to  one  third,  ^f      o^ 
oid  retire  ammally,  as  in  the  said  statute  and  sche-  p. 

e  xespectively  mentioned  and  required, — concluding    .BAWfarr. 
Jie  country. 

rbe  defendant  demurred  specially  to  the  replication  Demurrer, 
lie  third  plea,  assigning  for  causes, — that  it  tended 
nise  an  immaterial  issue,  because  it  was  consistent 
cewith,  that,  at  the  time  of  the  granting  the  cer^ 
oate  by  the  registrar  of  joint-stock  companies,  the 
d  of  settlement  of  the  company  did  not  make  any 
imon  as  in  the  said  replication  mentioned,  and  was 
;  dien  conformable  to  the  provisions  of  the  act  as 
reaaid,  as  allied  in  the  third  plea; — that  it  alleged 
i  both  before  and  at  the  time  of  the  production  of 
i  aaid  deed  to  the  said  registrar,  the  said  deed  made 
mnon  as  in  the  replication  mentioned,  whereas,  what 
)  deed  contiuned  before  such  production,  was  im- 
ierial;  and,  although  the  issue  raised  by  such  re- 
cation,  if  found  for  the  plaintiffs,  might  be  material, 
t,  if  found  for  the  defendant,  it  would  be  immaterial 
i  inconclusive,  and,  in  order  to  raise  a  material  and 
idnsive  issue  on  the  said  third  plea,  a  repleader  must 
Awarded; — that  the  said  replication  tended  to  em- 
nas  the  defendant  in  his  proofs,  and  to  oblige  him 
produce  evidence  of  immaterial  matter,  to  wit,  that 
)  deed,  before  its  said  production,  omitted  to  make 
ik  provision  as  aforesaid; — that  the  replication  was 
» general,  and  should  have  set  forth  either  the  entire 
A  to  which  it  referred,  or  so  much  of  it  as  would.be 
Deasary  to  shew  that  such  provision  as  aforesaid  was 
ide  according  to  the  form  of  the  said  statute,  &c. ; 
and  that  the  issue  raised  by  the  said  replication,  was 
I  issue  of  law  simply,  and  was  not  triable,  and  was 
teiefore  bad,  &c  &c.     Joinder. 


412 


MICHAELMAS    TERM, 


1849. 

-The  Banwbn 
Iron  Co. 

Barnett. 

Fourth  plea. 


Replication 
thereto. 


Demurrer. 


Fifth  plea. 

Demurrer 
thereto. 


The  fourth  plea  was  like  the  thirds  omitting  the  put 
within  brackets  in  p.  408.,  and  substituting  for  the  lineB 
within  brackets  at  p.  409.,  the  following — "forcleta»- 
mining  whether  calls  or  instalments  of  payments,  if  aoy, 
are  to  be  made  in  certain  amounts  and  at  fixed  periodic 
and,  if  so,  what  amounts,  and  at  what  periods,  as  m 
the  said  statute  and  last-mentioned  schedule  reqK^ 
tively  mentioned  :  That  such  deed  did  not  at  any  time 
make  provision  for  determining  at  what  periods  the 
said  instalments  of  payments  were  to  be  made,  ss  ia 
the  same  statute  required,  although,  at  the  time  of  tbe 
making  of  the  sud  indentures,  and  during  the  time 
aforesaid,  to  wit,  on  the  1st  of  October,  1846,  the.nid 
instalments  of  payments,  then  being  the  said  instil- 
ments of  capital  in  the  first  count  of  the  dedantbi 
mentioned,  were  to  be  made,  as  by  the  same  indentme 
is  in  that  behalf  provided,  to  wit,  an  instalment  of  iL 
in  respect  of  each  of  the  said  shares." 

To  this  plea  the  plaintiffs  replied,  that  the  said  deed 
in  the  said  fourth  plea  in  that  behalf  mentioned,  dk^ 
before  and  at  the  time  of  the  said  production  thereof  to 
the  said  registrar  of  joint-stock  companies  as  and  for 
the  deed  of  settlement  of  the  said  company,  make  pro- 
vision for  determining  at  what  periods  the  said  instal- 
ments of  payments  were  to  be  made  as  in  the  said 
statute  required, — concluding  to  the  country. 

The  defendant  demurred  specially  to  the  replication 
to  the  fourth  plea,  assigning  the  same  causes  of  de- 
murrer as  in  the  demurrer  to  the  replication  to  the 
third  plea. 

Joinder  in  demurrer. 

The  fifth  plea,  to  the  second  count,  was  similar  to 
the  third  plea. 

To  this  the  plaintiffs  demurred  specially,  assigning 
for  causes,  —  that  it  amounted  to  the  general  issQ^ 
merely ;  —  that  it  was  but  an  argumentative  denial  of 
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e  alleged  statement  of  accounts  therein  mentioned;         1849. 
•that,  although  pleaded  as  in  confession  and  avoidance^ 
did  not  confess  any  cause  of  action,  or  give  colour  to 
e  pluntiffiy  inasmuch  as,  if  the  said  plea  as  pleaded  «. 

u  trae,  and  the  legal  inference  deduced  from  the  facts  Babnbtt. 
ftted  therein,  was  a  valid  legal  inference,  the  plaintiffs 
id  no  colour  or  pretence  of  right  to  maintain  the  action, 
yt  could  the  defendant  become  in  any  manner  indebted^ 
I  them  as  alleged; — that,  if  the  plea  sufficiently  con- 
wed  a  cause  of  action,  it  did  not  in  any  manner  avoid 
K  same,  because,  if  the  plaintiffs  could  in  fact  state  anr 
soonnt  with  the  defendant,  and  upon  such  accounting 
&  was  found  indebted  to  them,  the  plea  disclosed  no 
icts  or  circumstances  to  preclude  them  from  recovering, 
ich  debt ;  — that,  if  the  plea  denied  all  power  or  ability 
1  the  plaintiffs  to  state  an  account  with  the  plaintifl^, 
i  amounted  to  the  general  issue,  and  was  bad  on  that 
itmnd,  and  if,  on  the  other  hand,  it  admitted  or  con- 
ned the  ability  of  the  plaintiffs  to  state  an  account,  it 
id  not  disclose  any  legal  bar  or  defence  to  an  action 
nmded  on  such  statement  of  account; — that  the  said 
ka  disclosed  no  sufficient  answer  to  the  said  second 
oiint,  inasmuch  as  it  did  not  shew  that  the  alleged 
minion  from  the  said  deed  of  the  said  provision,  wa» 
'ilful,  or  that  the  said  registrar  wilfully,  and  with  notice 
f  the  alleged  omission,  granted  the  said  certificate  of 
omplete  registration,  or  that  the  said  registrar  did  not 
eem  the  said  provision  one  which  the  nature  and 
Qsiness  of  the  company  might  not  or  did  not  require ;. 
-that,  as  the  plea  distinctly  alleged  that  the  said 
sgistrar  granted  a  certificate  of  complete  registration, 
od  it  was  not  alleged  or  shewn  that  he  acted  wilfully 
't  fraudulently  in  granting  it,  the  law  would  intend 
hat  it  was  duly  and  legally  granted,  and  was  a  legal 
tod  valid  certificate,  until  the  contrary  was  shewn;. — » 
hat  the  pica  did  not  shew  any  fact  or  citcumstan(^ 
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Sixth  plea. 


Replication 
thereto. 


from  which  its  illegality  or  invalidity  could  be  inferred 
in  the  absence  of  misconduct  or  fraud ;  —  that,  if  the 
said  registrar  misconducted  himself  in  granting  the  odd 
certificate^  the  circumstances  and  nature  of  his  mis- 
conduct should  have  been  shewn  in  the  plea; — that, 
inasmuch  as  the  said  registrar  was  by  the  statute  ooih 
stituted  the  judge  of  the  sufficiency  and  oompleteiiM 
of  the  deed  of  settlement  when  produced  to  him,  ind 
inasmuch  as  the  plea  shewed  that  he  did,  after  the  pro* 
duction  of  the  deed  to  him,  grant  a  certificate  of  coen 
plete  r^stration  of  the  said  company,  which,  in  As 
absence  of  any  allegation  to  the  contrary,  must  be  takes 
to  have  been  granted  hon&Jide^  the  phdntiffii  were  not 
responsible  for  any  error  in  judgment  of  the  sud  re- 
gistrar, nor  could  the  defendant  take  advantage  thereof 
to  evade  the  performance  of  his  duty  as  a  diardiolder 
of  the  company,  by  contributing  his  proportion  (tf  Ae 
capital; — that  the  plea  was  repugnant  and  oontnduh 
tory,  in  this,  that  it  alleged  there  never  was  any  soeh 
body  politic  or  corporate  as  The  Banwtn  Iran  CcmfOMj 
same  as  in  the  said  plea  mentioned,  at  the  same  time 
that  the  plea  clearly  shewed  that  there  was  such  a  bod^ 
politic  or  corporate,  and  also  in  ailing  that  the  phin^ 
IMSSa  never  were  a  company  completely  r^stered,  and 
never  had  obtained  a  certificate  of  complete  r^stittioB 
otherwise  than  as  in  that  plea  mentioned,  whereas  tb0 
plea  shewed  that  the  plainti£&  were  a  company  oom- 
pletely  registered,  and  had  obtained  a  certificate  of 
complete  registration. 

Joinder  in  demurrer. 

The  sixth  plea,  to  the  second  count,  was  simihr  to 
the  fourth  plea. 

The  plaintifis  replied  to  the  sixth  plea,  that  tho 
defendant,  of  his  own  wrong,  and  without  the  csUB 
or  matters  of  excuse,  or  any  of  them,  in  the  said  siztii 
plea  mentioned,  failed  and  neglected  to  pay  the  «ii 
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Mmejf  or  any  part  thereof,  in  the  said  second  1849. 
snlioned,  in  manner  and  form  therein  in  that  — ~" 
leged,  —  concluding  to  the  country.  ^i^CoT 

efendant  demurred  specially  to  the  replication  v. 

:th  plea,  assigning  for  causes,  that  the  form  of     Babihitt. 
replication  was  inapplicable  to  the  sixth  plea.  Demurrer. 
1  not  contidn  any  cause  or  matters  of  excuse 
reach  in  the  second  count  mentioned;  —  that 
itiflEs  ought  to  have  traversed  one  or  more  of 
tnents  in  the  sixth  plea,  in  another  form;  — 
the  said  replication  traversed  negative  matter, 
;wo  negative  averments  in  the  sixth  plea  and 
mtion  thereto,  did  not  make  a  good  issue. 
or  in  demurrer. 

nil  (with  whom  was  JElUs),  for  the  plaintiffi.  (a) 
ttanoe  of  the  pleadings  being,  that,  in  the  deed 
tb  the  registrar  on  his  being  asked  for  a  cer^ 
f  complete  registration,  pursuant  to  the  statute 
et  c.  110.,  was  defective  in  one  of  the  par-  8  &  9  Vict] 
pointed  out  in  schedule  (A),  the  question  ^ 
tself  to  this,  —  whether  the  registrar  is  a  judi- 
ministerial  officer.  If  he  is  a  judicial  officer, 
nds  upon  which  his  certificate  is  given,  cannot 
■ed  into.     All  the  provisions  of  the  statute  tend 


e  points  marked  for  judgment  of  the  r^^istrar  such 

on  the   part  of  the  as  the  business  of  the  company 

were,  —  '^  that   the  required,  who  was  made  by  the 

d  no  answer  to  the  legislature  the  judge  of  such 

»u8e  each  of  them  matters :    that,   if  they  were 

t  a  certificate  of  com«  required,  still    it    formed    no 

itration   was  granted  defence,    but    only   furnished 

company,  and  it  is  ground  for  registering  a  sup- 

l  that  the  certificate  piemen tal  deed :  and  that  the 

operly   obtained,   by  defendant,  a  shareholder  of  the 

:  that  the  said  pleas  company,  could  not  insist  on 

w  that  the  provisions  such  a  defence,  in  an  action  for 

have  been  omitted  calls." 

deed   were   in   the 
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Section  4. 


to  shew  that  a  certain  discretion  to  grant  or  to  wi 
hold  the  certificate,  is  conferred  upon  that  officer.  Z 
statute  begins  with  reciting  ^^that  it  is  expedient 
make  provision  for  the  due  registration  of  joint-st 
companies  during  the  formation  and  subsistence  tboc 
and  also,  afler  such  complete  registration  as  is  hoe 
after  mentioned,  to  invest  such  companies  with  t 
qualities  and  incidents  of  corporations,  with  80i 
modifications,  and  subject  to  cei*tain  conditions  ai 
regulations;  and  also  to  prevent  the  establishment 
any  companies  which  shall  not  be  duly  constitnii 
and  regulated  according  to  the  provisions  of  this  ad 
The  4th  section  enacts,  ^^  that,  before  proceeding 
make  public,  whether  by  way  of  prospectus,  haodbil 
or  advertisement,  any  intention  or  proposal  to  for 
any  company  for  any  purpose  within  the  meanh 
of  that  act,  whether  for  executing  any  such  woik  i 
aforesaid  (s.  2.)  under  the  authority  of  parliament,  i 
for  any  other  purpose,  it  shall  be  the  duty  of  the  pci 
meters  of  such  company,  and  they,  or  «ome  of  th« 
are  thereby  required,  to  make  to  the  office  theret 
provided  for  the  registration  of  joint-stock  con^Miii 
(and  thereinafter  called  the  registry-office)  retonii 
the  following  particulars,  according  to  the  schedule  (( 
thereunto  annexed,  that  is  to  say,  1.  The  propoK 
name  of  the  intended  company,  and  also  2.  The  bin 
ness  or  purpose  of  the  company,  and  also  3.  The  naon 
of  its  promoters,  together  with  their  respective  occnp 
tions,  places  of  business  (if  any),  and  places  of  rcadeno 
and  also  the  following  particulars,  either  before  or  aft< 
such  publication  as  aforesaid,  when  and  as  from  tin 
to  time  they  shall  be  decided  on,  viz,  4.  The  name^ 
the  street,  square,  or  other  place  in  which  the  pn 
visional  place  of  business  or  place  of  meeting  shall  1 
situatC)  and  the  number  (if  any)  or  other  designatio 
of  the  house  or  office,  and  also  5.  The  names  of  th 
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members  of  the  committee  or  other  body  acting  in  the        1849. 
formation  of  the  company,  their  respective  occupations,         ' 
places  of  business  (if  any),  and  places  of  residence,  ^r^  Banwbn 
together  with  a  written  consent  on  the  part  of  every  «. 

floch  member  or  promoter  to  become  such,  and  also  a  Babnett. 
written  agreement  on  the  part  of  such  member  or  pro- 
moter, entered  into  with  some  one  or  more  persons  as 
trustees  for  the  said  company,  to  take  one  or  more 
shares  in  the  proposed  undertaking,  which  must  be 
signed  by  the  member  or  promoter  whose  agreement  it 
purports  to  be  (but  such  agreements  need  not  be  on  a 
stamp),  and  also  6.  The  names  of  the  officers  of  the 
company,  and  their  respective  occupations,  places  of 
bosiness  (if  any),  and  places  of  residence,  and  also 
7.  The  names  of  the  subscribers  to  the  company,  their 
respective  occupations,  places  of  business  (if  any),  and 
places  of  residence,  and  also,  before  it  shall  be  circulated 
or  issued  to  the  public,  8.  A  copy  of  every  prospectus 
or  circular,  handbill  or  advertisement,  or  other  such 
document  at  any  time  addressed  to  the  public,  or  to 
the  subscribers  or  others,  relative  to  the  formation  or 
inodification  of  such  company.  9.  And  afterwards,  from 
time  to  time,  until  the  complete  registration  of  such 
company,  a  return  of  a  copy  of  every  addition  to  or 
^ge  made  in  any  of  the  above  particulai's :  and  that, 
cipon  such  registration  of  at  the  least  the  three  parti- 
cidars  first  before  mentioned,  the  promoters  of  such 
company  shall  be  entitled  to  a  certificate  of  provisional 
titration."  Then  follows  a  clause  imposing  a  penalty 
<Mi  the  promoters  of  any  company  for  delaying  the 
Ministration  thereof.  And  s.  7.  enacts  ^^  that  it  shall  Section  7* 
Bot  be  lawful  for  any  joint-stock  company  thereafter 
to  be  formed  for  any  purpose  within  the  meaning  of 
^is  act,  whether  for  executing  any  such  work  as  afore- 
•id  under  the  authority  of  parliament,  or  for  any  other 
pupose,  to  act  otherwise  than  provisionally  in  accord- 
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1849.        ance  with  the  act,  until  such  company  shall  have  ob- 
tained a  certificate  of  complete  registration  aa  iherrin— 


"^bSt*^  ^?  provided;   and  no  joint-atock  compaoy  duiU 

f^  entitled  to  receive  a  certificate  of  complete  r^btratioin^ 

Babnett.     unless  it  be  formed  by  some  deed  or  writing  under 
hands  and  seals  of  the  shareholders  therein ;  and  in 
by  such  deed  there  must  be  appointed  not  less  ihai^ 
three  directors^  and  also  one  or  more  auditors ;  and  sooi^ 
deed  must  set  forth  in  a  schedule  thereto^  in  a  tabular 
manner^  according  to  the  order  thereinafter  mentioneA, 
the  following  particulars^  that  is  to  say,  1.  The  naia^ 
of  the  company,  and  also  2.  The  business  or  purpose  ^ 
the  company,  and  also  3.  The  principal  or  only  plac^ 
for  carrying  on  such  business,  and  every  branch  ofli^^ 
(if  any),  and  also  4.  The  amount  of  the  proposed  ca{nt^^ 
and  of  any  proposed  additional  capital,  and  the  meftiy 
by  which  it  is  to  be  raised ;  and,  where  the  capital  shall 
not  be  money,  or  shall  not  consist  entirely  of  money, 
then  the  nature  of  such  capital,  and  the  value  thereof 
shall  be  stated,  and  also  5.  The  amount  of  money  (ff 
any)  to  be  raised,  or  authorised  to  be  raised^  by  hun, 
and  also  6.  The  total  amount  of  the  capital  Bubscribedt 
or  proposed  to  be  subscribed,  at  the  date  of  such  deedj, 
and  also  7/  The  division  of  the  capital  (if  any)  into 
equal  shares,  and  the  total  number  of  such  shares^  eidi 
of  which  is  to  be  distinguished  by  a  separate  number, 
in  a  regular  series,  and  also  8.  The  names  and  oocapsr 
tions  and  (except  bodies  politic)  the  places  of  restdenee 
of  all  the  then  subscribers,  according  to  the  informatkni 
possessed  by  the  officers  of  the  company  in  respect  of 
such  names  and  occupations,  and  places  of  restdene^ 
and  also  9.  The  number  of  the  shares  which  each  mtb- 
scriber  holds,  and  the  distinctive  numbers  thereof,  fi^ 
linguishing  the  numbers  of  the   shares  on  whioh  tto 
deposit  has  been  paid,  from  those  on  which  it  has  oo^ 
been  paid,  and  also  10.  The  names  of  the  then  director! 
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of  the  companjj  and  of  the  then  trustees  of  the  com-        1849. 
panj  (if  any),  and  of  the  then  auditors  of  the  company, 
together  with  their  respective  places  of  business  (if  any), 
oocopations,  and  places  of  residence,  and  also  11.  The  «, 

dontion  of  the  company,  and  the  mode  or  condition  of     BAaKKrr. 
its  dissolution:  And  that  such  deed  must  contain   a 
corenant  on  the  part  of  every   shareholder,   with  a 
trustee  on  the  part  of  the  company,  to  ])ay  up  the 
amount  of  the  instalments  on  the  shares  taken  by  such 
shareholder,  and  to  perform  the  several  engagements 
in  the  deed  contained  on  the  part  of  the  shareholders ; 
and  that  such  deed  must  also  make  provision  for  such 
of  the  purposes  set  forth  in  schedule  (A.)  to  the  act  an- 
nexed, as  the  nature  and  business  of  the  company  may 
lequire,  and  either  with  or  without  provision  for  such 
other  purposes  (not  inconsistent  with  law)  as  the  parties 
to  sooh  deed  shall  think  proper ;  and  that  every  such 
deed  of  settlement  must  be  signed   by  at  least  one 
fourth  in  number  of  the  persons  who  at  the  date  of  the 
deed  have  become  subscribers,  and  who  shall  hold  at 
kait  one  fourth  of  the  maximum  number  of  shares  in 
the  capital  of  the  company ;  and  that  every  such  deed 
tturt  be  certified  by  two  directors  of  the  company,  by 
writing  indorsed  thereon  in  the  form  contained  in  the 
Bchedole  (B.)  to  the  act  annexed ;  and  that,   on  the 
pioduction  of  such  deed,  setting  forth  such  matters  and 
Baddng  such  provisions  as  are  thereby  required  to  be 
Provided  for,  and  being  so  signed  and  certified,  together 
with  a  complete  abstract  or  index  thereof,  to  be  pre- 
^K»aly  approved  by  the  registrar  of  joint-stock  com- 
pimee,  and  also  a  copy  of  such  deed,  for  the  purpose  of 
'cgisteiing  the  same,  or  as  soon  after  such  production 
*»  conveniently  may  be,  the  registrar  of  joint-stock 
^panics  shall  grant  a  certificate  of  complete  registra- 
^^  according  to  the  provisions  of  the  act  in  that 
f^dttlf ;  and,  unless  such  deed  and  other  matters  be  so 
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1849.       produced,  and  such  conditions  be  so  performed,  it  sbi 
not  be  lawful  for  him  to  grant  such  certificate;  ii 

'^^Rw  Co**^  that,  after  such  certificate  shall  be  granted,  it  shall  ' 

t;.  taken  as  evidence  of  the  proper  provisions  being  insert 

Barnett.     in  such  deed,  and  of  the  performance  of  the  conditio 

thereby  required  previously  to  the  granting  such  ci 

Supple-  tificate  of  complete  registration;  and  that  any  defi 

mentary  deed.  ^^  omission  as  regards  the  matters  thereby  required 

any  deed  of  settlement,  may  from  time  to  time  be  n 
plied  by  a  supplementary  deed  or  deeds ;  and  that, 
any  such  supplementary  deed  be  not  inconsistent  w: 
or  repugnant  to  the  act,  or  any  act  respecting  joii 
stock  companies,  and  if  it  be  duly  registered,  then 
shall  have  the  same  effect  as  if  there  were  only  o 
deed  for  the  purpose  of  the  act ;  and  that,  unless  tl 
same  be  registered,  it  shall  be  of  no  force  or  eflbd 
[  V,  Williams,  J,      Is  there  any  mode  of  repealii^  tl 

Section  8.        certificate  of  the  register  ?]      No.     The   8th  seotSo 

enacts,  **that,  if  any  deed  of  settlement,  or  mpj^ 
mentary  deed  of  settlement,  whether  made  before  o 
after  the  granting  of  the  certificate  of  complete  regie 
tration,  appear  to  such  registrar  of  joint-stock  •ooiB 
panics  to  be  insuflScient,  by  reason  of  the  omission  or  in 
completeness  of  any  of  the  provisions  therein  contaioec 
for  the  purposes  set  forth  in  the  said  schedule  (A.)|0 
if  the  deed  contain  provisions  which  appear  to  BOC 
registrar  to  be  inconsistent  with  or  repugnant  to  du 
act,  or  any  act  for  the  time  being  in  force  respec&i 
joint-stock  companies,  then,  as  soon  thereafter  as  em 
veniently  may  be,  such  registrar  shall  notify  the  ean 
in  writing  to  the  persons  or  to  the  company  by  wkoi 
the  deed  shall  have  been  presented  for  registntioi 
specifying  in  such  notification  the  particulars  where! 
such  deed  of  settlement,  or  supplemental  deed  of  settk 
ment,  is  incomplete,  or  inconsistent  with,  or  repagM 
to,  any  such  act  as  aforesaid."    [iHfatefe,  J.    What  is  t 
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happen  then  ?]  That  seems  to  be  pointed  out  at  the  end  of        1849. 
the  7th  section.     The  registrar  is  the  only  person  to  de-        «—- ^ 
tenmne  whether  the  deed  does  or  does  not  comply  with  The  Banwsn 
the  lequisites  of  the  act :  he  is  to  exercise  his  judgment ;  ^^ 

and  it  is  obvious  that  many  very  important  matters  may  Barnbtt. 
come  in  question  before  him.  [Maule^  J.  The  defects 
which  are  pointed  out  here,  are  defects  in  some  par- 
ticnIarB  required  to  appear  in  schedule  ( A.)^  and  not  in 
those  referred  to  in  s.  7.].  Exactly  so.  \Maule^  3. 
By  what  clause  is  the  company  incorporated  ?]  By  the 
S5th,  which  enacts^  amongst  other  things,  '*  that,  on  the  Section  25. 
complete  registration  of  any  company  being  certified  by 
the  r^istrar  of  joint-stock  companies,  such  company, 
tuid  the  then  shareholders  therein,  and  all  the  succeed- 
ing shareholders,  whilst  shareholders,  shall  be,  and  are 
hereby,  incorporated,  as  from  the  date  of  such  certificate, 
by  the  name  of  the  company  as  set  forth  in  the  deed  of 
tettlonent,  and  for  the  purpose  of  carrying  on  the  trade 
or  business  for  which  the  company  was  formed,  but 
only  according  to  the  provisions  of  this  act,  and  of  such 
deed  as  aforesaid,  and  for  the  purpose  of  suing  and 
being  sued,  and  of  taking  and  enjoying  the  property 
tod  effects  of  the  said  company."  Upon  receiving  a 
certificate  of  complete  registration,  the  company  be- 
comes as  much  a  corporation  as  if  it  had  been  so 
created  by  charter  or  by  letters-patent :  and  the  cer- 
tificate is  made  evidence  without  other  proof:  s.  7. 
[lf(t«/e,  J.  Not  conclusive  evidence.  V.  fVilliams,  J. 
I  do  not  see  what  you  want  with  evidence,  if  the  certi- 
ficate makes  the  company  a  corporation,  proprio  vigore. 
Mtaiey  J.  The  provision  that  the  certificate  '^  shall  be 
taken  as  evidence  of  the  performance  of  the  conditions 
by  the  act  required  previously  to  the  granting  such 
certificate,''  assumes  that  the  performance  may  be  dis- 
puted.] The  company  are  not  the  less  a  corporation, 
tbongh  they  may  have  chosen  so  to  raise  the  question 
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1849.        as  to  make  the  provision  as  to  evidence  apply.     Th 
point  underwent  some  discussion,  though  it 


The  Banwbn  decided,  in  Pilbrow  v.  Pilbrow's  Aimospherie  BaOm 

9.  Company  (a) :   the  court,  however,  seem  to  mtimata  < 

Babubtt.     opinion  that  the  mere  obtaining  a  certificate  of  compk 

registration  was  conclusive  of  the  fact  of  incorpoKatk 

In  Brittain  v.  Kinnaird(b),  in  trespass  agiunst  magifltnl 

for  taking  and  detaining  a  vessel,  a  conviction  hj  t 

defendants  under  the  bumboat  act,  2  G»  3.  c.  28*  ( 

defect  appearing  on  the  face  of  the  conviction),  H 

held  to  be  conclusive  evidence  that  the  vessel  in  qjOk 

tion  was  a  bumboat  within  the  meaning  of  the  act, « 

properly  condeYnned.   Dallas^  C.  J.,  there  says:  ''T 

general  principle  applicable  to  cases  of  this  descriptk 

is  perfectly  clear :  it  is  established  by  all  the  aocm 

and  recognised  by  all  the  modem,  decisions ;  and  th 

principle  is,  that  a  conviction  by  a  magistrate  who  k 

jurisdiction  over  the  subject-matter,  is,  if  no  deftel 

appear  on  the  face  of  it,   conclusive  evidence  of  th 

facts  stated  in  it."    The  law  is  similarly  laid  down  b) 

Tindalf  C.  J.,  in   Cave  v.  Mountain  (e).     **  There  «« 

be  no  doubt,"  says  that  learned  judge,  *'  but  thaii  if  i 

magistrate  commit  a  party  charged  before  him,  in  a  en 

where  he  has  no  jurisdiction,  he  is  liable  to  an  aotkao 

trespass.     But,   if  the  charge  be,   of  an  oflfenoe  M 

which,  if  the  offence  charged  be  true  in  feu^t,  the  naff^ 

trate  has  jurisdiction,  the  magistrate's  jurisdiction  eaaio 

be  made  to  depend  upon  the  truth  or  falsehood  of  A 

facts,  or  upon  the  evidence  being  sufficient  or  itfol 

ficient  to  establish  the  corpus  delicti  brought  under  B 

vestigation."     So,   in  The  Queen  v.  Bolton  (ify  it  wi 

held,  that,  where  a  conviction  or  order  of  justioeB  i 


(a)  Ante,  VoL  V.  p.  440.  (c)  1  M.  S^  G.257.,  1  -W* 

lb)  I  B.  Sf  B.  432.,    4tJ.B.      N.  11.132. 
Moore,  50.  (d)   1  Q.  B.  66. 
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rstarned  to  the  Queen's  Bench,  and  the  proceedings        1849* 

are  legukr  in  form  and  in  practice,  and  the  case  one  ' 

Ofer  which  the  justices  had  jurisdiction,  the  court  will      j     ^^*" 

aot  hear  affidavits  impeaching  their  decision  on  the  v, 

&cii,  nor,  if  they  return  the  evidence,  will  it  review     Babnbtt. 

their  judgment  thereupon.     Allen  v.  Sharp  (a)   is  an 

iothorify  to  the  same  effect :  there,  a  party  was  assessed 

to  the  duty  imposed  on  '*  horse-dealers ; "  and  it  was 

held  that  the  decision  of  the  assessor,  that  the  party 

woi  a  horse-dealer,  however  erroneous,  could  not  be 

^pestioned  in  an  action.    In  the  course  of  the  argument 

of  that  case,  Parke,  B.,  observes  (b) :   "  Wherever  a 

atatate  gives  to  certain  persons  the  power  of  adjudicate 

1^  upon  a  particular  matter,  their  decision  excludes  all 

(brther  inquiry.     Here,  it  is  as  if  the  statute  had  said 

that  the  assessor  shall  decide  whether  or  no  the  party  is 

A  horBe<4ealer ;  and  the  assessor  having  done  so,  his 

dedaioii  is  final  and  conclusive,  unless  appealed  against 

in  the  maimer  pointed  out  by  the  act :  Brittain  v.  Kinr 

9md;  Reginay.  Bolton,^    The  position  of  the  registrar 

hoe,  is  very  analogous  to  that  of  the  assessor  there. 

[V.  WiUkanSy  J.    Your  argument  would  shew,  that,  if 

Ae  registrar  improperly  withholds  his  certificate,  you 

tte  without  remedy.]     It  is  not  necessary  to  say  that. 

The  fifth  plea  is  like  pleading  a  fact  shewing  that  the 
Meant  could  not  have  been  stated:  it  is  a  special 
^ttual  of  that  which  should  have  been  traversed  gene- 
nffly. 

The  court  called  on 

feacoek  to  support  the  pleas.     It  may  be  conceded, 

tiiat,  if  the  registrar  of  joint-stock   companies  is  a 

judicial  officer,  his  judgment  is  conclusive.     But  it  is 

eabmitted  that  the  statute  has  not  invested  him  with 

■ 

(«)  2  Exch,  95Z.  (6)  lb,  360. 
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1849*       any  such  power.     [  V.  WHUams^  J.    Do  yon 
-""""*       that  the  certificate  is  void,  if  the  act  has  not  be^i  i 

^iB^i^r  ^^^^  particular  compUed  with?]      If   the 

V.  grants  a  certificate  in  a  case  where  the  statute  says 

Baskbtt.     gijijj  j^^  grant  it,   the  certificate  is  void.     \V.  WL^T^ 

Hams,  J.    If  there  is  any  false  statement  in  the 

the  certificate  is  void  ?]    Yes.    [Maule,  J.   That  wi 

be  a  very  inconvenient  doctrine.]     The  inoonv< 

is  obviated  by  the  provision  which  enables  the  com] 

to  supply  any  defect  by  a  supplemental  deed.  [Manlef 

There  are  in  schedule  (A.)  thirty-eight  purposes 

which  provision  is  required  to  be  made  by  the  de^ 

of  settlement.   If  your  argument  is  correct,  there  na^xi 

be  a  plea  that  the  nature  and  business  of  the  compsuiy       ff| 

required  that  such  and  such  provisions  should  be  coai*       f  ^ 

tatned  in  the  deed,  and  were  not ;  and  that  would  htve 

to  be  tried  by  a  jury !     There  is  a  manifest  distinctioB 

between  conditions  and  provisions :  the  conditions  (in       ft  ^ 

&  7.)  are  eleven  in  number:  and  they  are  all  in  diii       Y^ 

deed.]     The  validity  of  a  patent  may  be  inquired  into 

by  scire  facias.    That  cannot  be  done  here:  thereibn^       fcvp 

to  hold  the  registrar  to  be  a  judicial  oflBcer,  would  b^  to      Kt. 

place  him  above  the  royal  prerogative.     [MoMde^  J.  In 

the  case  of  a  patent  for  incorporation,  would  it  be  ft      1^  'J 

good  plea,  that  the  Queen  had  been  deceived  in  ber      ^  t 

grant?]     Probably  not.    But,  if  the  registiar  grants  ft 

certificate  of  complete  registration,  in  a  case  when  tbe 

act  of  parhament  says  that  it  shall  not  be  gnmtaji 

what  is  to  be  the  consequence  ?     To  render  the  oeiti^ 


ficate  avdlable,  the  company  must  be  one  to  whicb  tbe 
registrar  was  authorised  to  grant  a  certificate.  Tbe 
7th  section  expressly  provides,  **  that,  unless  nceft  deed 
and  other  matters  be  so  produced,  and  such  oonditiop^ 
be  so  performed,  it  shall  not  be  lawful  for  him  (dis 
registrar)  to  grant  such  certificate."  [Mayle,  J.  I* 
does  not  go  on  to  say  that  the  certificate,  if  grmted. 
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ttll  be  YoicL]    The  ISth  eectioD,  whicb^  amongst  other        1849. 
uogi^  enables  the  board  of  trade  to  appoint  an  asBistant-  ' 

^tMftnuv  tends  strongly  to  shew  that  the  office  is  not  ^^  Banwbw 
^Hfa  judicbl  cha^.    If  it  were  80,  a  «««rfam«.      "^^'^- 
rmM  not  lie  to  compel  the  registrar  to  grant  a  certifi-     BAMssn. 
ite;  and  such  a  proceeding  is  now  pencUng  in  the  court 
F  Queen's  Bench^  in  The  Queen  v.  fVhitmarshf  in  the 
utter  of  JTie  National  Land  Company,  (a)  [^Maule,  J. 
Siore  seem  to  be  matters  which  do  not  appear  upon 
be&oe  of  the  deed,  but  which  are  to  be  inquired  into 
ly  extrinsic  evidence.]     The  registrar  has  no  iK)wer  to 
abeyidence. 

Needkam,  in  reply.  The  certificate  of  the  registrar 
biB  the  full  effect  of  incorporating  the  company.  The 
aidunstance  of  a  mandamus  being  granted  in  the  case 
nfored  to,  proves  nothing.  In  The  King  v.  The  Jua^ 
6on  of  Middlesex  {b\  the  court  of  King's  Bench  held 
dist  they  had  no  juris^ction  to  grant  a  mandamus  to 
ttgistratesy  to  make  an  order  of  maintenance  on  a  par- 
tieoiar  parish.  And  the  distinction  is  well  put  in  The 
By  V.  The  Churchwardens  and  Overseers  of  St.  Mar" 
fint  and  St  John,  Westminster  (c\  where  the  court 
tty:  <*  Although  this  court  will  not  interfere  by  man-- 
dmitf  to  compel  the  churchwardens  and  overseers  to 
Sttke  a  church-rate,  which  is  properly  of  ecclesiastical 
cogoiaance,  the  rights  and  powers  of  which  are  saved 
by  the  act  (d)j  yet  they  wUl  put  in  motion  their  func- 
&a8  in  ordine  ad,  i.  e.  to  assemble  in  order  to  inquire 
»ii  agree  whether  it  be  fit  that  a  rate  should  be  made.'' 
hi  The  King  v.  The  Mayor  and  Aldermen  of  London  (e), 
to  i  mandamus  iothe  lord  mayor  and  aldermen  of  London, 


(«)  Since  reported,  19  Law  (c)         4  M.S  S  250. 

'^•tm.,  N.  S.,  Q.  B.  A/6d*  \d)  10  Ann.  e.  11.  *.  26. 

(6)  4  A  ^  AU.  298.  (e)  3B.^  Ad.  255. 
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The  Banwkn 
Ibon  Co. 


1849.        to  admit  and  swear  In  A.  B.  to  the  office  of  aldenan^ 
they  returned, — that  the  court  of  mayor  and  aldenm 
had,  from  time  immemorial,  the  authority  of  ATgirnimg 
^.  ^        and  determining  whether  or  not  any  person  returaedto 
Barnstt.     them  by  the  court  of  wardmote  as  an  alderman,  in% 
according  to  the  discretion  and  sound  consciences  of  tk 
mayor  and  aldermen,  a  fit  and  proper  person,  and  duly 
qualified  in  that  behalf,  whensoeyer  the  fitoess  nd 
qualification  of  the  person  so  returned  had  beenbroaglit 
into  question  by  the  petition  of  any  person  interatoi 
therein ;  and  that  it  was  a  necessary  qualification  of  the 
person  to  be  admitted  to  the  office  of  alderman,  that  he 
should  be  a  fit  and  proper  person  to  support  the  digmty 
and  discharge  the  duties  of  the  office ;  that  A.  B.  hsviog 
been  returned  to  them  by  the  court  of  wardmote  m 
duly  elected,  a  petition  by  persons  interested  in  tk 
election  was  presented  to  them,  charing  circumstaaeei 
which  rendered  A.  B.  an  unfit  person  to  be  admitted  ti 
the  office  of  alderman ;  and  that  they  took  the  petitka 
into  consideration,   and,   having  heard  witnessei,  did 
adjudge,  according  to  their  discretion  and  sound  tat 
sciences,  that  A  £.  was  not  a  person  fit  and  proper  to 
support  the  dignity  and  discharge  the  duties  of  tb 
office:  and  it  was  held,  that  the  custom  setoutintltf 
return  was  good  and  valid  in  law ;  and  that,  as  the  fit^ 
ness  of  the  person  to  be  admitted  was  to  be  detenniirf 
according  to  the  discretion  of  the  mayor  and  aldennwii 
it  was  sufficient  for  them  to  state  in  the  return  tU 
they  had  exercised  their  discretion,  and  adjudged  tW 
A.  B.  was  unfit,  without  giving  particular  reuoofr 
Iiord  Tenterden  there  says :  ^'  It  is  sdd,  that,  allowiiK 
the  custom  to  be  good,  the  defendants  ought  to  ahev 
the  grounds  of  their  disapproval ;  but  the  cases  wUch 
have  been  cited  are  decisive  against  this  objection,  asd 
so  is  all  reason ;  for,  if  a  matter  is  left  to  the  discrotkiB 
of  any  individual,  or  body  of  men,  who  are  to  decide 
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nBng  to  their  own  consoience  and  judgment,  it        1849* 

Id  be  absurd  to  say  that  any  other  tribunal  ia  to        — ^ 

life  into  the  grounds  and  reasons  on  which  they      j       cI* 

»  decided,  and  whether  they  have  exercised  their  «. 

letion  properly  or  not.     If  such  a  power  is  given  to     BAawMrr. 

om^  it  is  sufficient,  in  common  sense,  for  him  to  say 

ihe  has  exercised  that  power  according  to  the  best  of 

judgment."    And  Tauntouy  J.,  says :  **  I  think  that 

it  one  of  those  cases  in  which  it  is  probably  much 

serihat  the  grounds  should  not  be  disclosed,  because 

dreumstances  which  regulate  the  exercise  of  a  dis- 

iffa  like  this  may  be  such  that  it  would  be  extremely 

mvement  for  a  traverse  to  be  taken."   Wherever  the 

J  cast  upon  an  officer  is  such  as  to  impose  upon  him 

Moesrity  of  exercising  his  discretion,  his  office  is  judi- 

.    [Maule^  J.  May  it  not  be,  that>  with  respect  to 

tiin  classes  of  matters,  the  legislature  has  entitled  the 

ipaoy  to  determine  for  itself  what  portion  of  sche- 

B  (A.)  is  applicable  to  its  nature  and  business?     I 

qU  pause  a  long  time,  if  I  found  both  sides  agreeing 

t  the  r^istrar  is  bound  to  inquire  and  decide  whether 

the  matters  in  schedule  (A.)  are  or  are  not  applicable 

lie  business  of  the  company.]     Under  the  municipal 

^tion  act,  5  &  6  ^.4.  r.  76.  «.  103.,  the  recorder 

mpowered  to  appoint  a  deputy,  being  a  barrister  of 

I  years'  standing.     That  clearly  would  be  a  good 

igation  of   authority,   even   though  the  party  so 

ointed  deputy  was  not  qualified  in  ^another  respect. 

iIaule,  J.  My  brother  WiUianis  and  myself  (a)  be- 

agreed  that  the  pleas  are  bad  in  substance,  it  is 

leoessary  to  consider  whether  the  replications  are 

b)  Wilde,  C.  J.,  and   Tal'  nisi  prius)^  when   the  greater 

'i^  J»y  having  heen  absent  portion  of  the  argument  took 

i  fSormer,   at  the   court   of  place^  did  not  take  part  in  the 

unal  appeal,  the  latter,  at  judgment. 
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1849.        good  or  not.     This  is  an  action  for  calls,  bfoi 

"' "  ■    '        joint-stock  company  which  has  obtained  a 

\f      ^    '    of  complete  registration  under  the  statute  8  • 

V.  c.  110.,  by  thie  25th  section  of  which  it  is 

Babnbtt.     ct  j^2±i  on  the  complete  re^stration  of  any 

being  certified  by  the   registrar,   such  com 

thereby  incorporated  as  from  the  date  of  sui 

cate.''    That  the  company  in  question  has  in 

re^stered,  there  is  no  doubt.     But  the  plea 

stance,  state  that  the  deed  which  was  present 

registrar  (and  upon  which  the  company  claimfl 

a  corporation),  did  not  contain  certiun  provision! 

in  schedule  (A.)  to  the  act  annexed,  which  tl 

and  business  of  the  company  required.     It  wa 

on  the  part  of  the  defendant,  that  the  presei 

the  registrar  of  a  deed  containing  sucli  provii 

a  condition-precedent  to  the  power  of  that 

grant  a  certificate  of  complete  registration; 

as  that  condition  was  not  duly  performed,  the  < 

which  has  been  granted,  is  void.     The  questio 

tainly  one  of  great  importance.     But,  upon 

consideration  I  have  been  able  to  give  to  the 

the  conclusion  I  have  come  to,  is,  that  the 

allied  in  these  pleas  do  not  prevent  the  comp 

acting  as  a  corporation.     The  question  turns  n 

the  7th  section,  which  enacts,  that  it  shall  not 

for  any  joint-stock  company  thereafter  to  be 

&c.,  to  act  otherwise  than  provisionally  in  a( 

with  the  act,  until  such  company  shall  have  ol 

certificate  of  complete  registration  as  thereina 

vided;  that  no  joint-stock  company  shall  be 

to  receive  a  certificate  of  complete  registration, 

be  formed  by  some  deed  or  writing  under  the  h 

seals  of  the  shareholders  therein ;  and  that  si 

must  set  forth  in  a  schedule  thereto,  in  a  tabular 

according   to  the  order  thereinafter    mentio] 
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g  pardculnrs, — ■  ennmeriiting   eleven   separate        1849. 

which  must  be  set  forth  in  the  order  prescribed.        

use  theo  goes  onto  provide  for  certain  covenants  ^1"  Banwbw 
ntained  in  the  deed ;  and  then  cornea  this  pro-  «, 

—the  alleged  non-compliance  with  which  gives  Barhett. 
the  objection  here, — "and  that  such  deed  must 
ke  provision  for  such  of  the  purposes  set  forth  in 
e  (A.)  to  this  act  annexed,  as  the  nature  and 
3  of  the  company  may  require."  And  the  clause 
provides,  "  that,  on  the  production  of  such  deed, 
forth  such  matters  and  making  such  provisions 
hereby  required  to  be  provided  for,  and  being  so 
and  certified,  together  with  a  complete  abstract 
£x  thereof,  to  be  previously  approved  by  the 
ir  of  joint-stock  companies,  and  also  a  copy  of 
ied,  for  the  purpose  of  registering  the  same,  or  as 
\ei  such  production  as  conveniently  may  be,  the 
IT  of  joint-Stock  companies  shall  grant  a  certifi- 
'  complete  registration,  according  to  the  provisions 
act  in  that  behalf;  (this  provision  of  the  act  being 
ed  with,  the  registrar  must  grant  the  certificate)  ; 
oless  such  deed  and  other  matters  be  so  produced, 
-h  conditions  be  so  performed,  it  shall  not  be  lawful 
1  to  grant  such  certificate ;  and  tliat,  after  such  cer- 
'  shall  be  granted,  it  shall  be  taken  as  evidence  of  the 
■  provisions  being  inserted  in  such  deed,  and  of 
ribrmance  of  the  conditions  thereby  required  pre- 
r  to  the  granting  such  certificate  of  complete  rc- 
ion ;  and  tliat  any  defect  or  omission  as  regards 
alters  hereby  required  in  any  deed  of  settlement, 
rom  time  to  time  be  supplied  by  a  supplementary 
or  deeds;  and  that,  if  any  such  supplementary 
be  not  inconsistent  with  or  repugnant  to  this  act, 
T  act  respecting  joint-stock  companies,  and  if  it  be 
registered,  then  it  shall  have  the  same  effect  as  if 
were  only  one  deed  for  the  purpose  of  the  act ; 
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1849.        and  that,  unless  the  same  be  registered,  it  shall  be  of 

no  force  or  effect"    Then  comes  the  8th  section,  wUdi 

I     ^^  provides,  that,  if  any  deed  of  settlement,  or  suppfe- 
t;.  mentary  deed  of  settlement,  shall  appear  to  the  registe 

Barnbtt.  to  be  insufficient,  by  reason  of  the  omission  or  iDooa* 
pleteness  of  any  of  the  provisions  therein  contamed^  fiv 
the  purposes  set  forth  in  schedule  (A«),  or  if  the  deed 
contain  provisions  which  appear  to  the  registrar  to  be  dh 
consistent  with  or  repugnant  to  the  act,  the  same  iitD 
be  notified  by  the  registrar,  in  writing,  to  the  compinf. 
The  clause  does  not  go  on  to  say  what  shall  follow:  bdit 
would  be  clearly  competent  to  the  company  to  present  to 
the  officer  a  supplementary  deed,  to  supply  the  drfnt 
Taking  these  two  sections  together,  there  seems  to  be 
no  room  for  doubt  that  the  registrar  is  to  make  eoae 
preliminary  inquiry, —  to  consider  and  determine  eooie' 
thing,  upon  the  deed  being  presented  to  him  for  ngii- 
tration.  It  is  only  (by  s.  7.)  upon  the  production  ''of 
such  deed,  setting  forth  such  matters,  and  making  euok 
provisions  as  are  thereby  required  to  be  provided  htf^ 
that  the  registrar  is  to  grant  a  certificate:  and  (by  b.6.)i 
if  it  appears  to  him  that  the  deed  is  insufficient  for  the 
purposes  set  forth  in  schedule  (A.), — and  itiseome* 
what  remarkable  that  it  says  nothing  about  the  pirti* 
culars  referred  to  in  s.  7.,  —  he  is  to  notify  the  fi»k 
Putting  these  two  sections  together,  they  seem  to  me 
to  shew,  beyond  a  reasonable  possibility  of  doubt,  tbit 
the  registrar  is  to  look  at  the  face  of  the  deed,  and  to 
decide  whether  or  not  its  provisions  are  repugnant  to 
that  or  to  any  subsequent  act,  and  whether  it  contaiiM 
the  provisions  required  by  schedule  (A«).  As  to  some  of 
these,  and  probably  as  to  all,  the  legislature  seem  to 
have  considered  that  this  was  to  be  discovered  bj 
merely  looking  at  the  deed  itself.  It  may  be  tbit 
whether  or  not  some  of  the  paiiiiculars  in  schedule  (i*) 
ought  to  be  contfuned  in  the  deed,  may  be  asoertaioed 
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r  an  inspection  of  the  deed.     T  think  the  inquiry  of        1849. 

6  r^strar  is  to  be  limited  to  what  appears  on  the  face        

'  Ae  deed ;  and  that  he  is  not  to  go  into  any  extrinsic  '^  Banwbj? 
qoiry.    Probably  these  pleas  may  be  open  to  the  ob-  ^^ 

stioD  (though  not  tak^a  upon  these  demurrers),  that,  BAaiiETTt 
die  power  to  grant  the  certificate  is  a  power  to  be 
miaed  upon  an  inspection  of  the  deed,  the  deed 
i(^  to  have  been  set  out,  in  order  that  the  court 
ight  see  whether  or  not  the  registrar  came  to  a  right 
ndiision.  But  it  is  not  material  to  consider  that 
m.  We  may  assume  that  the  deed  omits  provisions 
ineh  it  ought  to  have  contained,  and  that  the  re- 
Btmr  came  to  an  erroneous  conclusion.  The  deed, 
m,  being  one  which  is  defective  in  respect  of  certain 
'  the  particulars  required  by  schedule  (A.),  but  the 
girtnr,  who  by  the  act  is  bound  to  determine,  having 
steimined  erroneously,  and  having  granted  a  certifi- 
(te  which  he  ought  not  in  point  of  law  to  have  granted ; 
le  question  is,  what  is  the  consequence  of  his  mistake, 
*ivliether  it  will  have  the  e£Fect  of  disabling  the  com- 
my  from  suing  a  shareholder  for  a  call.  There  is 
)thing  on  the  face  of  these  pleas  to  shew  that  the  de- 
ndant  is  not  one  of  those  shareholders  who  concurred 
getting  the  deed  registered.  I  think  it  must  be  taken 
It  he  is.  Looking  at  the  provisions  in  schedule  (A.), 
seems  to  me  that  they  are  all  matters  that  are  proper 
r  the  internal  regulation  of  the  company,  and  that  it 
not  competent  to  a  shareholder  to  say  that  the  incor- 
Vfttion  is  avoided  for  want  of  their  insertion  in  the 
)ed;  the  proper  remedy  for  the  omission  being  the 
xxhiction  and  registration  of  a  supplemental  deed,  or 
QMthing  of  that  kind.  The  defendant's  position  differs 
tterially  from  that  of  a  stranger  who  is  complaining  of 
« non-insertion  of  provisions  which  are  required  for 
« benefit  and  protection  of  the  public.  The  act  re- 
hiring the  registrar  to  grant  the  certificate,  upon  his 
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1849.        being  satisfied  that  certain  provisions  have  bei 

■  plied  with,  it  does  not  necessarily  follow  that  his 

e    ANWEN  ^^^  jg  j^  e^ery  way  conclusive  and  binding  upon 

V.  body.     But  it  seems  to  me  that  a  decision  hoU 

Barnett.     certificate  not  to  be  binding  on  the  present  o 

would  be  pregnant  with  great  mischief^  and  that 

not  called  upon  so  to  hold.     It  is  plain  that  the 

contemplates  that  a  certificate  may  have  been  ] 

upon  a  defective  deed  ;  for^  the  7th  section  mak 

vision  for  remedying  the  defect,  by  roistering 

plemental  deed.     Now,   if  the   certificate   is  n 

reason  of  the  insufficiency  of  the  first  deed,  I 

understand  how  the  defect  can  be  remedied  by 

second,  or  supplemental   deed.     Supporing  the 

tion  here  to  prevail,  the  defect  may  still  be  ren 

so  that  the  consequence  would  be,  that  the  oc 

would  have  been   a   corporation  for  some  tioM 

would  cease  to  be  a  corporation,  and  then  be< 

corporation  again!     This  would   be  absurd.     ] 

it  is  manifestly  more  consonant  to  the  spirit  of  t 

and  to  the  general  law  upon  the  subject,  to  hoU 

although  the  registrar  may  have  erred  in  grai 

certificate  of  complete  registration,  the  company  i 

considered  as  an  incorporated  company  until  di 

by  a  competent  authority.     A  contrary   const 

would  lead  to  great  difficulty,  and  never  coulc 

been  intended.     I  do  not  think  we  are  called  u 

say  whether  the  conclusion  of  the  registrar  can 

viewed  by  any  tribunal.  It  is  enough  for  us  to  sa; 

it  is  not  competent  to  this  defendant  to  take  the 

tion ;  and  that,  the  registrar  having  granted  a  cert; 

the  plaintiffs  are  entitled  to  enforce  their  claim  fo 

notwithstanding  the  registrar  may   have  come 

erroneous  conclusion. 

For  these  reasons,  I  think  the  plaintiffs  mosi 
judgment  on  these  demurrers. 
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T.  WiLLiAics,  J.     I  am  of  the  same  opinion.     The        1849. 
totate  appears  to  be  defectively  drawn^  inasmuch  as  it        — — * 
nuts  to  provide  for  the  t^nsequences  of  a  n^lect  to   "^^^  Bawwbh 
m^j  with  its  provisions  as  to  the  contents  of  the  ^^ 

eed  of  settlement,  where  the  company  has  in  fact  been  Barnbtt. 
(Hopletely  registered,  notwithstanding  such  omission. 
3ie  question  cannot,  as  it  seems  to  me,  be  decided 
ither  way,  without  encountering  great  difficulties.  In 
he  choice  of  evils,  I  think  it  best  to  decide  that  the 
;nnt  of  a  certificate  of  complete  registration  is  not  null 
ai  void,  — as  has  been  contended  by  IVIr.  Peacock,  — 
rhere  the  deed  presented  to  the  officer  is  not  in  strict  ac- 
oidance  with  the  provisions  of  the  act.  A  contrary  deci- 
ioD,  as  it  seems  to  me,  if  pursued  to  all  its  consequences, 
roold  lead  to  results  that  would  render  it  altogether 
mposBible  to  carry  the  act  into  operation.  I  think  wc 
le  justified  in  r^arding  this  as  one  of  that  class  of 
aaee  to  which  the  maxim  **  Quod  fieri  non  debet  factum 
loH"  applies.  I  agree  with  my  brother  Mauk,  in 
hinking  that  the  pleas  are  bad,  and  that  our  judgment 
out  be  for  the  plidntiffi. 

Judgment  for  the  plaintiffs. 


;Mastees  v.  Baretto. 


Nov.  8. 


A  SSUMPSIT,  upon  a  promissory  note  in  the  foU  A  note  pay- 

^  1     .       n  able  to  the 

lowmg  form :  —  ^^^^  ^^  ^^ 

« Three  months  after  date,  I  promise  to  pay  to  my  ".jjYndo^iJJd 
wn  order  the  sum  of  sixty-five  pounds,  for  value  in  blank,  may 
sceived.  (signed)     "  J.  A.  Baretto.       ^  treated  as  a 

"  Payable  at  Messrs.  Walter  &  Pembertorisr  "^  bewer*  and 

that  notwith-  ■ 
Ming  there  is  a  memorandum  at  the  foot  of  the  note^  indicatlDg  a  particular 
<ce  of  payment. 

VOL.  VIII. — C.  B.  PF 
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1849. 

MltTBRS 

V. 

Sakbtto. 


The  note  was  indorsed  generally  ^*  J.  A.  BaretbK* 

The  first  count  of  the  declaration^  in  confon 
with  recent  decision  of  this  court  in  Brown  y. 
Winton  and  Oay  v.  Lander  {a)  described  the  noi 
payable  ^'  to  the  bearer."  There  was  also  a  count  i 
an  account  stated. 

The  defendant  pleaded,  to  the  first  county  tbt 
did  not  make  the  note  ;    and,    to  the  second, 
assumpsit. 

At  the  trial,  before  Wilde,  C.  J.,  at  the  sitdng 
Middlesex  after  the  last  term,  it  was  objected,  ob 
part  of  the  defendant,  that  there  was  a  yaiianoe 
tween  the  note  produced  in  evidence,  and  the  statei 
of  it  in  the  first  count. 

A  verdict  was  found  for  the  plaintifiP,  for  the  ami 
of  the  note  and  interest ;  and  leave  was  reserved  tfl 
defendant  to  move  to  enter  a  verdict  (or  hini,«il 
court  should  think  the  objection  well  founded. 


Byles,  Serjt,  now  moved  accordUngly.  Tlie  ; 
is  not  complete,  according  to  the  doctrine  in  the  i 
above  cited,  until  you  come  to  the  indorsement :  i 
therefore,  a  note  whereby  the  maker  promises  to 
the  sum  therein  mentioned,  to  the  bearer  thered 
Messrs.  Walter  &  Pemberton\  and  should  have  1 
so  described  in  the  declaration.  The  case  diffSsrs,  tl 
fore,  essentially  from  those  in  which  similar  words  1 
been  held  to  constitute  a  mere  memorandum,  and  t 
no  part  of  the  note.  Besides,  in  those  cases»  the  i 
was  '^  At,  &c. ; "  whereas,  here,  the  memoram 
begins  «  Payable  at,  &c"  \mide,  C.  J.  **  At*  all 
means  ^^  payable  at."  Maule,  J.  You  say  the 
ference  is,  that  the  note  is  payable  to  the  bea 
provided  he  presents  it  at  the  place  indicated.]  ^ 
[Maule,  J.     The  memorandum  afiects  the  contrad 
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this  extent,  that  a  presentment  at  Messrs.  Walter  & 
Pemberton^B  would  have  sufficed,  in  the  case  of  an 
indonee.  The  question  is,  whether  any  difference 
arises  from  ihe  oiroumstance  of  the  note  being  payable 
to  the  bearer*s  own  order.]  In  Trecothich  v.  Edwin  (a), 
the  whole  of  the  note  was  printed,  except  the  names  of 
Ae  parties,  the  sum,  and  the  date,  and  at  the  bottom 
were  the  words  (also  printed)  *^  at  Barclay y  TVitton, 
&  Co. : "  and  Lord  Ellenbarouffh,  C.  J.,  held  that  it  was 
Beoesaary  to  prove  a  special  presentment,  since  the 
stipulation  for  payment  at  a  particular  place,  being 
printed,  was  to  be  considered  as  part  of  the  note,  havinff 
ken  made  at  the  same  time. 


485 


1849. 

Mastbbs 
Barktto. 


WHiDE,  C.  J.  That  case  is  rather  an  authority  against 
pEif  imless  the  circumstance  of  this  being  a  note  pay- 
lUe  to  the  maker's  own  order  makes  any  difference.  I 
flunk  it  would  be  dangerous  to  introduce  such  a  refine- 
ment mto  cases  of  this  sort. 


Maule,  J.  I  think  we  should  be  laying  traps  for  the 
nnwary,  if  we  were  to  grant  this  rule.  This  has  always 
been  treated  as  a  mere  memorandum :  and  the  intro- 
doction  of  the  word  '^payable  ^  makes  no  difference. 
Keither  do  I  think  the  case  is  at  all  varied  by  the 
<:iicam8tance  of  thb  being  a  note  payable  to  the  maker's 
own  order.  It  was  partly  upon  the  principle  of  con- 
^ence  to  commerce  that  we  contrived  to  get  over 
mne  little  technical  difficulties  in  coming  to  the  con- 
doaon  we  did  in  the  cases  of  Brawn  v.  De  Winton  and 
(ky  v.  Lander. 


The  rest  of  the  court  concurring. 


Rule  refused. 


(a)  1  Stark.  N.  P.  C.  468. 
F  F  2 
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^.    , .  Edwards  and  Others  v.  Mary  JevonS. 

Nov.  14. 

"  In  consider-     A  SSUMPSIT  on  a  memorandum  of  guanmtie. 
^S^^  ^/  n  The  declaration  stated,   that,  before  and  at  the 

giving  credit  time  of  the  making  of  the  promise  by  the  defendant 
to  D.  */.,  thereinafter  mentioned,  one  David  Jevons  was  indebted 

enxaxe  to  be  *^  ^^®  plaintiffs  in  a  large  sum  of  money,  to  wit,  the 
responsible,      sum  of  46/.,  for  the  price  and  value  of  goods  before 

and  to  pay       ^^ien  sold  and  delivered  by  the  plaintifis  to  the  said 

any  sura,  not  ^  ,  , 

exceeding  D.  Jevons,  at  his  request,  and  which  said  sum  the  said 

J  20^,  due  to  2>.  Jevons  was  then  liable  to  pay  the  plaintiffs  on  request; 

E.  R.  &  Co. '  ^^^^  ^^^>  before  and  at  the  time,  &c,  the  plaintiffs  had 

by  the  said  sold  and  delivered  to  the  said  D.  Jevons,  at  his  request, 

H  Id  t  be  Certain  other  goods,  of  great  value,  to  wit,  of  the  value 

a  good  and  of  50/.,  to  be  paid  for  by  the  said  D.  Jevons  to  the 

binding  plaintiffs  at  one  month  after  the  delivery  thereof,— 

Sie  words  which  time  had  not  expired  at  the  time  of  the  maldiig 

'*  giving  of  the  said  promise  by  the  defendant ;  that  also,  before 

credit    Deing   ^j^^  making:  of  the  said  promise  of  the  defendant  there- 

equally  appli-    .  *^    .  f 

cable  to  inafter  mentioned,  to  wit,  on  the  9th  of  March,  1848, 

future  as  to  ^jj^  gai(J  David  had  applied  to  and  requested  the  plain- 
In  an  action  ^^^^  *^  forbear  and  give  him  the  said  jDat;tJ  a  reasonable 
upon  this  time,  or  credit,  for  the  payment  of  the  said  sum  so  due 
guarantie,the  ^^j  payable  from  him  to  them  as  aforesaid,  and  also  for 

declaration  ^  -^  ^  '  ,  ^ 

stated,  that,  payment  of  the  said  other  goods  so  sold  and  delivered 
at  the  time  it  iq  him  as  last  aforesaid,  which  time  or  credit  was  then 
D  jf  was'in-  ^^®^d  upon  by  and  between  them  the  plaintiffs  and  the 

debted  to  the 

plaintiffs  in  46/.  for  goods  sold,  and  which  sum  was  then  payable ;  diat  ^ 
plaintiffs  had  sold  other  goods  to  D,  J.,  to  the  amount  of  50/.,  at  a  credit  wbick 
had  not  yet  expired ;  that  D,  J,  had  applied  to  the  plaintiffs  for  an  exteafl^W 
of  credit  in  respect  of  both  debts,  and  also  for  a  further  supply  of  goods  ^ 
credit,  — which  the  plaintiff's  had  consented  to  do  on  receiving  the  defeodiDti 
guarantie  ;  that  the  defendant,  in  consideration  of  the  premises,  gave  the  plaindv 
the  guarantie  above  set  out ;  and  that  JD.  J,  made  default,  &c. :  —  Held,  <» 
special  demurrer,  that  the  declaration  sufficiently  shewed  that  the  considenuo* 
for  the  guarantie  wua  future  credit,  and  was  therefore  good* 
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1  David,  to  wit,  three  months'  time,  or  credit,  for 
it  purpose,  to  wit,  from  the  respective  times  when  the 
d  respective  moneys  were  and  would  be,  respectively, 
due  as  aforesaid,  and  also  to  supply  him  with  other 
ods  on  credit,  to  wit,  on  certain  reasonable  credit  then 
d  there  agreed  upon  by  and  between  the  plainti£& 
d  the  said  David,  to  wit,  three  months'  credit,  which 
e  plaintiffs  had  consented  and  agreed  to  do,  upon 
(ring  the  guarantie  and  promise  of  the  defendant 
erdnafter  mentioned  and  set  forth,  but  not  otherwise, 
•whereof  the  defendant  then  had  notice ;  that  there- 
xm,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
ooDBideration  of  the  premises  respectively,  the  in- 
nunent  in  writing  thereinafter  set  forth  was  made  and 
fivered  by  the  defendant  to  the  plaintiffs,  and  by 
fim,  at  the  request  of  the  defendant,  accepted  and 
ken  on  the  terms  aforesaid,  and  as  therein  mentioned, 
e  same  being  subscribed  by  the  defendant,  and  which 
id  instrument  was  and  is  in  the  words  and  figures 
liowing,  that  is  to  say,  **  In  consideration  of  Messrs. 
dwardSf  Ringer,  &  Co.,  tobacco  manufacturers,  Bris^ 
Jf  giving  credit  to  Mr.  David  Jevons,  grocer,  Tipton, 
hereby  engage  to  be  responsible,  and  to  pay  any 
m,  not  exceeding  \20L,  due  to  the  said  Edwards, 
mger,  &  Co.  by  the  said  Uavid  Jevons :"  Averment, 
at  the  David  Jevons  mentioned  in  the  said  instrument 
M  the  before-mentioned  David,  and  no  other  person, 
d  that  the  said  Messrs.  Edwards,  Ringer,  &  Co.  in 
e  said  instrument  mentioned,  were  the  plaintiffs,  and 
^  other  persons,  and  that  the  credit  in  the  said  instru- 
ent  mentioned  was  and  is  such  credit  as  aforesud ; 
at'  the  defendant  then  thereupon,  in  consideration  of 
e  premises,  promised  the  plaintiffs  to  be  responsible  to 
W  for,  and  to  pay  them,  any  sum, not  exceeding  \20L, 
kich  might  at  any  tune  be  due  to  them  by  the  said 
M(^  according  to  the  tenor  and  effect  of  the  said 
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instrument;  that,  although  more  than  the  reasonaUe 
time  and  credit  so  agreed  upon  as  aforesaid  for  the  ptj^ 
ment  of  the  said  several  sums  so  at  the  time  of  die 
^ving  and  accepting  of  the  aforesidd  instrument  dsi 
and  accruing  due  as  aforesaid,  to  wit,  the  said  suidb  ft 
462.  and  50/.,  had  expired  before  the  commenoement  of 
this  suit,  and  the  plaintiffs  having  during  all  that  tioN^ 
confiding  in  the  said  promise  of  the  defendant}  fiv^ 
borne  and  given  time  to  the  said  David  Jevant  for  d» 
payment  of  the  said  several  sums,  and  every  pot 
thereof,  and  although  the  plaintiffs  had  at  all  tioMi 
since  the  making  of  the  defendant's  promise  theretoto 
been  ready  and  willing,  as  he  the  said  David  during  al 
that  time  well  knew,  to  supply  him  with  all  such  goodi 
as  afores^d,  on  such  credit  in  that  behalf  as  afiorenii^ 
—of  all  which  premises  the  defendant  had  at  all.tiiMI 
had  notice,  —  and  although  the  said  David  Jevotu  tfiov 
wards,  and  after  the  making  of  the  said  promise,  and 
before  the  commencement  of  this  suit,  to  wit,  on  to, 
paid  to  the  plaintiffs  the  sum  of  201,  parcel  of  the  oaJ 
several  sums  of  46/.  and  50/.,  yet  the  said  David  Jetm 
had  not  p^d  the  residue  of  the  said  several  sums  erf  4tt 
and  50/.,  to  wit,  the  sum  of  76/.,  but  the  same  idl 
remained  due  and  owing  and  unpaid  from  the  fM 
David  Jevons  to  the  plaintiffs,  —  of  which  the  defendat 
afterwards,  and  before  the  commencement  of  this  hd^ 
to  wit,  on  &c,  had  due  notice,  and  thereby,  and  accorf- 
ing  to  the  tenor  and  effect  of  her  said  promise,  she  A^ 
defendant  became  liable  to  pay  the  plaintifib  the  flji 
sum  of  76L  when  thereunto  afterwards  requested;  jit 
the  defendant  had  disregarded  her  said  promise,  and  hd 
not,  although  afterwards,  and  before  the  commenoeiMrt 
of  this  suit,  to  wit,  on  the  day  and  year  last  aforeflA 
requested  by  the  plaintiff  so  to  do,  paid  the  said  mm  of 
76/.,  or  any  part  thereof,  and  the  said  sum  of  761  itf 
remained  due,  owing,  and  unpaid  to  the  plaintiff  te* 


13  VICTORIA.  4a» 

&I  this  dedaratioii,  the  defendant  demurred  speciallj,        18494 

igiiuig  for  cauaeSf  amongst  others, — that,  although       — 

was  a  part  of  the  consideration  for  the  defendant's        ^^^ui» 

•  •  •  ** 

onds^  that  the  plaintifft  should  give  David  Jevans       Javoirs. 

tfit  for  the  said  goods  to  be  supplied  as  in  the  de* 
m&m  mentioned,  yet  it  was  not  ayerred  in  the  °P^^^ 
daration  that  the  said  other  goods  ever  were  sup* 
ied,  or  that  the  last-mentioned  credit  ever  was  given, 
id  that  it  did  not  appear  that  the  time  for  supplying 
•  nid  other  goods  to  David  Jevans  had  arrived  or 
vgnd  before  the  commencement  of  this  suit,  and  that 
was  not  sufficient  to  aver  that  the  plaintiffi  were 
idj  to  supply  such  goods,  if  the  time  agreed  upon  for 
oh  goods  to  be  supplied  had  not  come,  and  that  the 
chnUion  should  have  stated  when  the  said  other 
lodB  were  to  be  supplied ;  -^  that  it  was  not  stated  in 
e  declaration,  except  argumentatively  and  by  way  of 
kence,  that  the  said  sums  for  which  the  action  was 
oa^t  were  or  had  become  due  before  the  commence- 
lat  of  this  suit,  or  that  the  credit  in  the  guarantie 
aationed,  had  been  given ; — that  the  promise  declared 
i  fid  not  correspond  with  the  instrument  set  out  in 
ftdedaration;  for  that,  by  the  instrument  as  set  out, 
e  promise  of  the  defendant  extended  only  to  any  sum, 
i  eioeeding  120L,  due  to  the  plaintiffs  by  David  Je* 
ai;  whereas,  the  promise  stated  in  the  declaration 
teided  to  any  sum,  not  exceeding  120/.,  which  might 
any  time  be  due  by  David  Jevons  to  the  plaintiffs; 
ddiat,  inasmuch  as  the  instrument  as  set  out  extended 
fy  to  sums  then  due,  and  not  to  sums  to  become  due, 
0  breach  ought  not  to  have  included  the  sunt  in  the 
daration  secondly  above  mentioned,  which  was  not 
le  at  the  date  of  the  guarantie ;  and  that  the  breach 
w  therefore  too  large ;  or,  if  the  promise  to  be  in- 
ited  from  the  instrument  was  as  stated  in  the  declara- 
nt and  extended  to  any  sum  that  might  at  anj  time 
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be  due,  then  the  breach  ought  not  to  have  indodedl 
said  first-mentioned  stim^  which  was  actually  due  ttti 
date  of  the  said  guarantie  or  instrument,  as  Bfipm 
from  the  declaration ;  and  that  the  breach  in  tbe  i 
daration  mentioned  did  not  therefore  correspond  wi 
the  promise  as  alleged,  or  with  the  instrument  or  gi 
rantie  as  set  forth,  &c. 

The  pl^tiffs  joined  in  demurrer. 


Bovilly  in  support  of  the  demurrer.  The  extra 
uncertidnty  of  the  cases  renders  it  difficult  to  pnl 
construction  upon  an  instrument  of  this  kind.  On^ 
present  occasion,  the  main  question  arises  upon  1 
meaning  of  the  words  "  ^ving  credit."  Do  they  ap{ 
to  both  past  and  future  debts,  or  only  to  such  as  1 
accrued  at  the  time  of  giving  the  guarantie?  [Meatk^ 
The  proper  mode  of  construing  an  instrument  of  1 
sort,  is,  to  give  its  words  the  largest  sense  of  wi 
they  are  fairly  susceptible.]  The  terms  of  the  inil 
ment  are  ambiguous  in  that  respect,  as  well  as  n 
regard  to  the  limit  of  the  defendant's  responsibil 
which  is,  *^  to  pay  any  sum,  not  exceeding  120J!.,  im 
the  said  Edwards^  Ringer^  &  Co.  by  the  said  Ik 
Jevonsr  Do  those  words  apply  to  money  then  di^ 
to  money  thereafter  to  become  due?  To  entitk 
plaintiff  to  sue  upon  a  guarantie,  there  must  be  a  e 
sideration  distinctly  expressed  or  necessarily  to 
implied :  Hawes  y.  Armstrong  (a) ;  Raihes  y.  Todi{ 
Bentham  y.  Cooper  (c);  Price  y.  Richard$on.(i) 
Hawes  y.  Armstrong^  Tindal,  C.  J.,  says :  ''  I 
doubtedly,  it  is  extremely  probable,  from  the  aiM 


(a)  1  N.  C.  761.,  1  Scott, 
661. 

(6)  S  Ad.  S^  E.  S4i6.,  IP.Sf 
D.  138. 


(c)  SM.S^W.Gil. 
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of  the  debt    due  from  Armstronff  &  Dell   agreeing 

ezactlj  with  the  amount  of  the  bills  inclosed  in  the 

letter,  that  such  bills  were  sent  as  a  security  for  the 

dd»t  then  due,  and^  if  so,  that  the  forbearance  for  the 

time  the  bills  had  to  run  must  have  formed  the  ground 

for  the  promise  of  the  defendant :  but  there  is  no  imtten 

aidence  to  shew  that  such  was  the  case;  and,  after 

proof  of  the  existence  of  such  debt  bjr  parol  eyidence 

(which  nught  be  admitted),  the  great  link  in  the  chain 

of  the  eyidence  would  still  be  wanting,  and  there  would 

be  nothing  but  parol  evidence  to  supply  it,  viz.  that 

the  forbearance  of  suing  for  that  debt  was  the  con- 

fldoation  for  the  particular  promise.^   [  V.  Williams^  J. 

In  Hawei  y.  Armstrong,  it  was  necessary  to  add  to, 

sot  merely  to  explain,  an  ambiguous  instrument,  to 

imply  a  consideration.]     In   Cole  y.  Dyer  (a),  Lord 

Lfndhurst  says :  **  It  appears  to  me,  that,  if,  in  such  a 

wiitten  agreement  to  be  answerable  for  the  debt  of 

iDOther  person,  two  distinct  considerations  may,  with 

eqiul  probability,  be  inferred  as  the  inducement  for 

that  engagement,  the  writing  is  not  taken  out  of  the 

^feration  of  the  statute  of  frauds,  and  consequently  can 

give  no  right  of  action.**    [  fVilde^  C.  J.    There  are  many 

c»e8  where  parol  eyidence  has  been  admitted  to  eke 

^t  a  guarantie.]     Haigh,  y.  Brooks  (b)  was  a  case  of 

^t  sort:   there,    the  guarantie   was  as  follows:  — 

^Messrs.  IT.  In  consideration  of  your  being  in  advance 

t^  i^  in  the  sum  of  10,000/.,  for  the  purchase  of  cotton, 

*  do  hereby  give  you  my  guarantie  for  that  amount  on 

^i^eir  behalf.    J.  B. ;"  and  it  was  held  by  the  court  of 

^ifYor(c),  a£Brming  the  judgment  of  the  court  below, 

^t  the  guarantie  did  not  necessarily  imply  a  past 
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advance;  and  that  the  plaintifib,  on  a  trial, 
offered  evidence  to  shew  that  future  advanoea  had  b« 
contemplated.  [  V.  TFUUams,  J.  The  laat  caae  on  d 
subject  is  Goldshede  y.  Swan  (a),  and  that  is  ta  fl 
same  effect  as  Haiffh  v.  Brooks."]  Paiol  evidenjoeb  km 
ever^  is  not  admissible  to  explain  the  meanii^  oF  d 
-words  *^  giving  credit."  It  means,  ordinarily,  emtii 
a  debt  bj  giving  credit.  [  Wilde,  C.  J.  May  it  not  d 
mean,  ^ving  an  extended  time  for  payment  for  goo 
already  supplied?]  The  meaning  of  the  parties  mo 
be  Collected  with  certainty  fcpm  the  instromient  iisdC 


'    Karslake,  contrh.     The  consideratiim  is  suflkiM 

and  the  promise  well  alleged.     In  Netobury  y.  An 

strong  {b\   the   words  of  the  guarantie  were, — * 

agree  to  be  security  to  you  for  J.  C,  late  in  ti 

employ  of  J.  P.,  for  whatever  you  may  intrart  U 

with  while  in  your  employ,  to  the  amount  of  fiOi 

and  it  was  held  that  the  consideration  for  the  ga 

rantie  sufficiently  appeared.     '^  We  ought  not,"  m^ 

Tindal,  C.  J.,  ^*to  be  too  strict  in  the  constructioo  < 

these  instruments ;  for,  if  every  agreement  entered  ial 

by  a  tradesman  be  so  minutely  criticised,  it  wSll 

necessary  to  resort  to  an  attorney  in  the  most  comflM 

intercourse  of  life."     The   same  rule  is  adopted  i 

Goldshede  v.  Swan.     Another  rule  applicable  to  cm 

of  this  sort,  is  that  adverted  to  by  Aldersan,  BL|  i 

Mayer  v.  Isaac  (c),   where  that  learned  judge  mp 

^  There  is  a  considerable  difficulty  in  reccmciling  a 

the  cases  on  this  subject,  arising  principally  from  tlei 

not  being  at  one  as  to  the  principle  of  dedaon:  sov 

laying  it  down  that  a  liberal  construction  ought  to  b 


(a)  1  Exeh.  154. 

(b)  6  Bingh.  201.,  S  Moore 
S^P.509- 
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pot  upcm  the  instnimenty  in  favour  of  the  person  ^ving 
ihe  goaitotie,  —  as  in  Nicholson  v.  Pa^0/(a);  others^ 
iht  it  ought  to  be  strictly  construed^ — as  in  Mason  y. 
FM^ard.  (8)  Undoubtedly,  the  generally-reoeived 
jrincqJe  of  law  is,  that  the  party  who  makes  any  in- 
stnunent,  should  take  care  so  to  express  the  amount  of 
Us  own  liability,  as  that  he  may  not  be  bound  beyond 
what  it  was  his  intention  that  he  should  be;  and,  on 
the  other  hand,  that  the  party  who  receives  the  instru- 
ment, and  parts  with  his  goods  on  the  faith  of  it,  should 
nAer  have  a  construction  put  upon  it  in  his  favoui, 
lecaiue  the  words  of  the  instrument  are  not  his,  but 
those  of  the  other  party.  And  therefore,  if  I  were 
elided  to  choose  between  the  two  conflicting  prin- 
ciples which  have  been  laid  down  on  this  subject,  I 
Aodld  rather  be  disposed  to  agree  with  that  given  ih 
Mmtm  y.  Pritehard^  than  with  the  opinion  of  Baylty^  B., 
m  Nieholson  v.  PagetJ*  It  may  be  conceded,  that,  if 
Ae  inatrument  shews  no  consideration  upon  the  face 
of  it,  the  defect  cannot  be  aided  by  averment  or  by 
cridence.  But  here,  it  is  submitted  that  giving  credit 
is  a  good  consideration,  and  prospective.  \Wilde,  C.  X 
The  declaration  gives  as  the  state  of  facts  to  which 
the  goarantie  is  to  apply,  an  existing  debt,  and  an 
odeDded  credit.  The  consideration  is  limited  to  a 
fiitare  supply  of  goods :  and  none  have  been  supplied.] 
^  question  is,  whether  there  is  any  consideration  at 
4— whether,  upon  the  whole  declaration,  the  gua- 
'''■Uie  is  good.  It  has  been  laid  down  over  and'  over 
*pin  that  you  may  resort  to  extrinsic  evidence  to  ex- 
pUn  a  guarantie.  Such  evidence  was  received  in 
^fcvfrftfc  V.  Cheek  (c)  and  Johnston  v.  NtchoUs,  (d)    In 
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Russell  V.  Moseky(a\  the  guarantie  was  as  follows:— 
^*  I  hereby  guarantie  the  present  account  cS  RK 
due  to  B.  T.  S.,  of  112L  4«.  4d.,  and  what  she  maj 
contract  from  this  date  to  the  30th  September  next:' 
and  it  was  held  that  the  consideration  snflBcientlyi^ 
peared  on  the  face  of  the  instrument* 

Bovill  was  heard  in  reply. 

Wilde,  C.  J.  It  is  undoubtedly  to  be  lamented 
that  so  much  ambiguity  has  of  necessity  arisen  in  caM 
of  this  description.  But,  when  it  is  remembered  tbt 
these  instruments  are  ordinarily  drawn  up  by  penooi 
possessing  no  legal  knowledge,  and  having  no  reify 
means  of  inquiring  as  to  their  formal  requisitefl^  littb 
surprise  will  be  felt  at  the  diversity  and  apparent  ooor 
flict  of  the  decisions  on  the  subject.  Considering^  how- 
ever, the  importance  in  a  commercial  point  of  vieWi 
that  every  reasonable  facility  should  be  given  in  die 
enforcement  of  guaranties,  one  is  extremely  desiioiub 
where  parties  have  acted  upon  the  faith  of  such  eih 
^gements,  that  they  should,  if  possible,  be  sustainel 
Bearing  this  principle  in  view,  let  us  apply  our  minb 
for  a  moment  to  the  terms  of  this  guarantie,  and  thfli 
.see  how  the  authorities  that  have  been  cited  bear  upon 
it.  The  words  are,  —  '^In  consideration  of  TAgmk 
Edwards,  Ringer,  &  Co.,  tobacco  manu&cturers,  BruHdt 
^ving  credit  to  Mr.  David  Jevons,  grocer,  Tqftmif  I 
hereby  engage  to  be  responsible,  and  to  pay,  any  wn 
not  exceeding  1201,  due  to  the  said  Edwards,  Itingfft 
&  Co.  by  the  said  David  JevansJ"  It  is  objected  tkit 
the  words  *^  giving  credit"  are  ambiguous  and  unoertA 
— they  may  refer  to  credit  already  given,  or  tofiiton 
credit,  —  and  therefore  the  guarantie  is  bad.    The  tt" 


(a)  SB.^B.21U 
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vc  to  this  objection  is,  that  there  are  authorities  to 
iW  that  such  words  may  embrace  both  past  and  future 
dit,  and  may  be  applied  to  whichever  may  be  found 
exist.    Thus,  in  Haigh  y.  Brooks^  the  words  ^^  in 
laderation  of  your  being  in  advance  to  Z.,"  were 
d  not  necessarily  to  imply  a  past  advance.     So,  in 
Mihede  v.  Stoan,  the  words  ^^  in  consideration  of  your 
ring  this  day  advanced/'  &c.,  were  held  to  be  suffi- 
ntly  ambiguous  to  admit  of  evidence  to  shew  that 
)  advance  was  not  a  past  one,  but  was  made  simul- 
Monsly  with  the  execution  of  the  guarantie.     If  only 
6  consideration  existed,  and  that  by-gone,  the  con- 
leration  would  not  be  good :  but,  if  there  were  both  a 
Uiie  and  a  past  consideration,  it  would  suffice.   Haigk 
Brooks  has  not  been  impugned  by  any  subsequent 
[thority;  and  it  has  repeatedly  been  followed.     Ap- 
fing  its  doctrine  to  the  present  case,  —  the  word» 
giTiDg  credit"  are  equally  capable  of  embracing  a 
t-gcme  or  a  future  credit.     What  does  this  declaration 
lew?    That  there  had  been  antecedent  dealings  be* 
reea  the  plaintiffs  and  David  Jevons,  in  the  course 
:  which  the  latter  had  become  indebted  to  the  plain* 
fi,  and  that  they  had  been  requested,  and  had  agreed, 
>  give  him  an  extended  credit,  upon  the  defendant's 
mug  them  a  guarantie.     I  thought  at  first  that  the 
itxrds  might  mean  "  had  been  contracted  to  be  given :  '^ 
^  I  am  satisfied,  that,  reading  the  whole  together, 
be  result  is  this,  — David  Jevons,  being  indebted  to  the 
bintiffs  in  two  sums,  one  of  which  was  due,  and  the 
<tlier  growing  due,  applied  for  an  extension  of  credit 
s  to  both,  and  that  the  guarantie  was  given  as  an  in* 
'ooement  for  such  extension  of  credit.     Now,  let  us 
^  whether  the  declaration  does  bear  that  construction* 
^  begins  with  stating  that  David  Jevons  was  indebted 
^  the  plaintifis  in  the  sum  of  46/.  for  goods  sold,  and 
^hich  sum  was  then  payable :  it  then  states  that  they 
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had  sold  other  goods  to  Damd  Jevcn»,  to  the  a 
of  &OLy  at  a  credit  of  one  month,  which  had  n 
expired :  it  then  goes  on  to  state,  that,  before  the 
of  the  guarantiee  David  Jevons  had  requested  the 
tiffs  to  forbear  and  give  him  a  reasonable  ezteo 
credit  in  respect  of  both  these  debts,  and  also  to 
him  with  other  goods  upon  credit,  —  whiohthepl 
agreed  to  do,  upon  having  the  defendant's  gpu 
Does  not  that  in  effect  saj,  that  there  had  bett 
gotiation  for  further  time  to  pay  the  two  debt%  i 
a  future  supply  of  goods,  and  that  the  plaintil 
agreed  to  give  time  and  to  supply  goods,  proyU 
defendant  would  guarantie  the  payment,  and  tk 
guarantie  was  ^ven  in  conaderation  of  the  pre 
What,  then,  is  the  meaning  of  ^'giving  credit P* 
authorities  clearly  shew  that  it  may  mean  the  fi 
ance  of  a  past  or  a  future  debt:  and  that  the  dedi 
shews  it  was  future*  It  seems  to  me  that  the  gai 
is  not  ambiguous  upon  the  face  of  it  That  wl 
i^plicable  equally  to  two  states  of  circumstanoes^  ( 
be  called  ambiguous.  I  think  the  guarantie  is 
and  properly  declared  on,  and  therefore  that  the 
tiffib  are  entitled  to  judgment  on  this  demurrer. 


The  rest  of  the  court  concurring, 


Judgment  for  the  pisi 
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Chinn,  a  Pauper,  v.  Bullen. 

Nov.  24. 

was  an  action  of  debt,  for  wages.     The  pUdn-  The  judge  of 

bad  pendente  lite  obtained  an  order  to  sue  in  *  ^^'^"'y- 
.  .  court  has 

wperis;  and,  at  the  trial  before  Talfourdj  J.,  at  power^  under 

itting  for  Middlesex^  in  this  term,  he  obtained  the  9  & 
for  lOi  Y'-I^'J'^'^ 

8.  7o.,  to 

allow  parties 

r,  on  a  former  day,  obtained  a  rule  calling  upon  }P.  ^f  *!lK*"®^ 

,  niin  til  fttTtnA 

iS  to  shew  cause  why  a  suggestion  should  not  pauperis. 
i  to  deprive  him  of  costs,  under  the  9  &  10       Where^ 
5.  «  129.,  on  the  ground  that  the  action  was  plaintiff  suinir 
or  a  cause  for  which  a  plaint  might  have  been  in/ormd 

I  the  county-court.  pauperU  in 

''  the  superior 

court,  reco- 
imon  now  shewed  cause.     A  plaintiff  who  is  vered  less  than 

to  sue  in  farmd  pauperis,  by  virtue  of  the  gctionofdebt, 

[  H.7.  c»  12.,  is  not   within   the  9  &  10  VicL  the  court 

he  statute  11  H.  7.  c.  12.  is  referable  only  to  ordered  » 

.    .  suggestion  to 

gs  commenced  by  original  writ,  and  is  in  ex-  }jq  entered,  to 

ms  confined  to  the  three  superior  courts  of  deprive  him 

law:  and,   though  the  county-court  is  to  a 

xtent  a  court  of  record,  the  language  of  the 

*  Henry  is  inapplicable  to  it.    The  whole  scope 

inty-courts  act  shews  that  it  contemplates  fees 

^p  payable  by  the  party  suing ;  s.  37. :  and  no 

L  is  made  in  favour  of  paupers. 


E,  J.  I  apprehend  that  the  law  as  to  parties 
farmd  pauperis  is  subordinate  to  the  general 
e  land.  The  78th  section  of  the  9  &  10  Vict. 
LCts  "  that  five  of  the  judges  of  the  superior 
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courts  of  common  law  at  Westminster,  including  the  k 

chief  justice  of  the  court  of  Queen's  Bench,  the  kx 

chief  justice  of  the  court  of  Common  Fleas,  and  the  h 

chief  baron  of  the  court  of  Exchequer,  or  one  of  tl 

said  chiefs  at  the  least,  shall  have  power  to  make  ai 

issue  all  the  general  rules  for  regulating  the  praeti 

and  proceedings  of  the  county-courts  holden  under  tl 

act,  and  also  to  frame  forms  for  every  proceeding  in  ti 

said  courts  for  which  they  shall  think  it  necessaiy  A 

a  form  be  provided,  and  also  for  keeping  all  book 

entries,  and  accounts  to  be  kept  by  the  clerks  ci  ti 

said  courts,  and  from  time  to  time  to  alter  any  such  id 

or  form ;   and  the  rules  so  made,  and  the  forms  a 

framed,  shall  be  observed  and  used  in  all  the  caul 

holden  under  this  act ;  and,  in  any  case  not  exprml 

provided  for  herein,  or  by  the  said  rules,  the  general  pv^ 

ciples  of  practice  in  the  superior  courts  of  comnum  In 

may  be  adopted  and  applied,  at  the  discretion  af  A 

judges,  to  actions  and  proceedings  in  their  several  courtt! 

These  latter  words,  I  think,  make  an  end  of  the  oljtt^ 

tion.    The  judges  of  the  county-courts  may  exercise  A( 

same  discretionary  power  as  to  allowing  parties  to  IM 

in  formd  pauperis,  which  the  judges  of  the  saperiiV 

courts  exercise. 


Wilde,  C.  J.  Of  all  others,  one  would  think  panf» 
the  fittest  suitors  for  county-courts. 


The  rest  of  the  court  concurring. 


Bule  absolntiL 
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JIAK  and    Others,  Assignees  of   Thokas 
Swift,  a  Bankrapt,  v.  Mobbice. 


Nov.  22. 


OYEB^  for  certam  oak  timber.     The  first  count  A.  contracted 

n^ged  a  conversion  before,  and  the  second  after,  I^^^Jg^^f 

mkraptcy  of  Swift.  him  the 

s  defendant  pleaded, — first,  to  the  whole  declara-  *ron^«  o£ 

not  gmlty,  — secondly,  to  the  first  count,  that  ^^g  ^^i^ 

was  not  possessed  of  the  goods  and  chattels  in  that  feUed,  and 

mentioned,  &c.,  as  of  his  own  property,  in  manner  Jl^  *^. 

no,  &C., — thirdly,  to  the  second  count,  that  the  about  twenty 

iffii  were  not  possessed  of  the  goods  and  chattels  ^^^  ^""^^ 

t  count  mentioned,  &c,  as  of  the  property  of  the  Thecouwe 

iflb  as  such  assignees  as  aforesaid,  in  manner  and  was,  for  A'% 
^^  agent  to  select 

and  mark 
)  cause  was  tried  before  Coleridge^  J.,  at  the  those  portions 

)l  summer  assises,  1848.     The  facts  which  ap-  which  he 
I  in  evidence  were  as  follows :  —  The  bankrupt  p^^  "hase  and 
was  a  timber-dealer  at  Monmouth.     The  defend-  for  B.  to 

as  a  timber-merchant  in  London^  and  was  in  the  *®^f  ,^^  *ops 
t.  .       -         ,     ^       ,  1       i»    •    f  *"d  sidings, 

of  contractmg  largely  for  the  supply  of  tunber  to  god  float  the 

klajesty's  dock-yards.    This  action  was  brought  to  trunks  down 
ir  the  value  of  certain  oak  timber  which  had  been  ^q V's^wharf 
ased  of  Swift  by  the  defendant,  and  marked,  at  Chepstow, 
red,  and  paid  for,  before  the  date  of  th^fiat,  but  *";!  ^^" 

*^  dehver  them. 

After  a  por- 
tfae  timber  had  been  delivered,  and  the  whole' paid  for,  B.  became  bankrupt ; 
poo  A.  sent  his  men  to  J^.'s  premises  at  Hadnockf  and  severed  and  carried 
be  marked  portions  of  certain  trees :  —  Held,  that  no  property  in  the  trees, 
^nion  of  the  trees,  which  had  not  been  delivered  by  B,f  passed  to  A,  by  the 
t ;  and  that  there  was  no  delivery  or  acceptance  to  satisfy  the  statute  of 
and,  consequently,  that  the  assignees  of  B.  were  entitled  to  recover  the 
n  trover. 

•  Till.  —  a  B.  O  G 
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not  actually  delivered  at  the  appointed  place,  and  o 
which  the  defendant  possessed  himself  after  the  jSol 
under  the  circumstances  hereafter  mentioned. 

There  had  been  a  long  course  of  dealing  between  tkc 
parties,  of  this  kind :  —  The  trees  being  felled,  the  dar 
fendant  sent  an  agent  to  inspect  them,  and  to  meanire 
and  mark  such  portions  of  them  as  were  suited  for  hk 
purpose.  It  then  became  the  duty  of  Swiji  to  cut  of 
those  parts  whidi  the  defendant's  agent  had  rejedii 
and,  at  his  own  expense,  to  convey  and  deliver,  tki; 
trunks  to  the  defendant  at  Chepstow. 

The  timber  which  was  the  subject  of  this  action 
formed  part  of  a  large  number  of  trees  which  the  dft* 
fendant  had,  at  the  close  of  the  year  1847,  verbili][ 
agreed  to  purchase  of  Stmfi,  and  which  had  beea 
measured  and  marked  by  the  defendant's  agent,  bat  the 
rejected  portions  of  which  had  not  been  severed  hj 
Swift  before  the  issuing  of  the  ^t  The  ^  wii 
dated  the  15th  of  Aprils  1848.  After  that  day,  tk? 
defendant  sent  men  to  the  bankrupt's  premisee  ft 
Hadnocky  in  the  Forest  of  Monmouth,  who  severed  fiw 
the  trunks  those  parts  of  the  trees  which  the  defendiat 
had  not  agreed  to  take,  and  carried  away  those  portioBi 
which  he  had  purchased. 

On  the  part  of  the  defendant,  it  was  insisted  that  tke 
measuring  and  marking  of  the  timber  by  his  agent,  WW 
a  sufficient  delivery  and  acceptance  within  the  statote 
of  frauds,  and  passed  the  property  in  it  to  him. 

The  learned  judge  intimated  a  contrary  opinion,  aa^ 
directed  the  jury  to  find  for  the  plaintiffs  for  the  agreed 
value  of  the  timber  so  taken, — leave  being  reserved  to 
the  defendant  to  move  to  enter  a  verdict  for  him,  if  die 
court  should  think  that  the  property  had,  under  die 
circumstances,  vested  in  him. 

The  jury   accordingly  returned   a   verdict  for  thi 
plaintiffs,  damages  95/. 
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Codiham^  in  the  following  Michaelmas  tenn^  pnr- 
maiit  to  the  leave  reserved  to  him^  moved  for  a  rule 
tdfli  to  enter  a  verdict  for  the  defendant.  He  submitted, 
fttt  enough  had  been  done  to  pass  the  property  in  the 
timber  to  the  defendant,  before  the  issuing  of  the^^; 
lad  tbit,  the  severance  of  the  tops  and  sidings  from  the 
tnmb  being  an  obligation  imposed  upon  the  vendor 
Ibrtlie  purchaser's  benefit,  it  was  competent  to  the  de- 
faidant  to  do  it  himself.  [Wildey  C.  J.,  referred  to 
Ittggj.  Mmett.  (a)  There,  turpentine  in  casks  was  sold 
by  auction,  at  so  much  per  cwt,  and  the  casks  were  to 
be  taken  at  a  certain  marked  quantity,  except  the  last 
tffo^  out  of  which  the  seller  was  to  fill  up  the  rest 
hfare  they  were  delivered  to  the  purchasers,  on  which 
aeoeimt  the  last  two  casks  were  to  be  sold  at  uncertain 
fDiBtities ;  and  a  deposit  was  to  be  paid  by  the  buyers 
lithe  time  of  the  sale,  and  the  remainder  within  thirty 
iK]%  of  the  goods  being  delivered ;  and  the  buyers  had 
tk  option  of  keeping  the  goods  in  the  warehouse,  at 
tkduurge  of  the  sellers,  for  those  thirty  days,  after 
wMch  they  were  to  pay  the  rent;  and  the  buyers 
baving  employed  the  warehouseman  of  the  sellers  ad 
tteir  agent,  he  filled  up  some  of  the  casks  out  of  the 
h«t  two,  but  left  the  bungs  out,  in  order  to  enable  the 
owtom-house  officer  to  gauge  them;  but,  before  he 
Mid  fill  up  the  rest,  a  fire  consumed  the  whole  in  the 
warehouse,  within  the  thirty  days :  and  it  was  held  that 
^  property  passed  to  the  buyers,  in  all  the  casks  which 
vere  filled  up,  because  nothing  further  remained  to  be 
done  to  them  by  the  seller ;  for,  it  was  the  business  of 
the  buyers  to  get  them  gauged,  without  which  they 
ooQld  not  have  been  removed ;  and  the  act  of  the  ware- 
booseman,  in  leading  them  unbunged  after  filling  them 
ip,  which  was  for  the  purpose  of  gauging,  must  be 
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taken  to  liave  been  done  by  him  as  agent  for  the  bajfi 
whose  concern  the  gauging  was :  but  thi&t  the  propert 
in  the  casks  which  were  not  filled  up,  remained  in  ti 
seller^  at  whose  risk  they  continued.]    AccoMUng  to  d 
principle  of  that  case,  the  property  in  the  timber  hi 
passed  to  the  purchaser;  all  that  renuuned  to  be dtt 
by  the  seller  being,  the  severance  of  the  tops  and  uSag 
\^MauIe,  J.  This  question  recently  underwent  a  good  de 
of  discussion  before  the  Privy  Council,  in  a  case  ofLtgi 
V.  Le  Mesurier.  (a)  There,  A.  &  Ca,  otMcmtreal^  enlM 
into  a  written  contract  with  B.  &  Co.,  for  the  sale  < 
a  quantity  of  red-pine  timber,  then  lying  above  di 
rapids,  Ottawa  River j  stated  to  consist  of  1391  jneoa 
measuring  50,000  feet,  more  or  less,  to  be  deUvenU 
at  a  certain  boom  at  Quebec,  on  or  before  the  15th « 
June  then  next,  and  to  be  paid  for  by  the  purduMn 
promissory  notes  of  ninety  days  from  that  date,  at  fli 
rate  of  d^d.  per  foot,  measured  off:  if  the  qua&% 
turned  out  more  than  above  stated,  the  surplus  was  to 
be  paid  for  by  the  purchasers  at  9^  per  foot,  on 
delivery ;  and,  if  it  fell  short,  the  difference  was  to  be 
refunded  by  the  sellers.     The  price  of  the  50,000  &d 
at  the  agreed  rate,  was  paid  by  B.  &  Co.  according  to 
the  terms  of  the  contract.     The  timber  was  not  de* 
livered  on  the  day  prescribed  in  the  contract  of  aibi 
and,  when  it  arrived  at  Quebec,   and  before  it  wii 
measured  and  delivered,  the  raft  was  broken  op  byi 
storm,  whereby  a  great  part  of  the  timber  was  d!i- 
persed  and  lost.     B.  &  Co.,  after  the  storm,  colleotol 
such  of  the  timber  as  could  be  saved,  paid  salvage  btil* 
and  applied  the  timber  saved  to  their  own  use.    Inin 
action  brought  by  B,  &  Co.  against  A.  &  Ca,  to  I9* 
cover  tlie  amount  paid  on  their  promissory  notei^  ^ 
for  a  breach  of  the  contract,  and  for  the  differeoei 


(a)  6  Mooti^i  P.  C.  Cae.  Il6. 
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between  the  oontract  price  of  9^d.  per  foot,  and  lO^d. 
per  foot)  the  market  price  when  the  timber  was  to  have 
been  deUvered,  it  waa  held,  by  the  Judicial  Committee, 
i^fmmg  the  judgment  of  the  court  of  Appeals  in 
Lnoer  Canada,  —  first,  that  the  action  was  maintain- 
able^—secondly,  that,  by  the  terms  of  the  contract, 
ootiL  the  Xpeasurement  and  delivery  of  the  timber  was 
mide,  the  sale  was  not  complete ;  that  the  transfer  of 
Ae  property  was  postponed  until  the  measurement  at 
Ibe  deliyery ;  and  that  the  risk  remained  with  the 
idkn, —  and,  thirdly,  that  the  taking  possession  of  a 
pert  of  the  timber  by  B.  &  Co.,  after  the  day  mentioned 
fi)r  Ae  deliyery  thereof  in  the  contract,  and  not  at 
tbe  {dace,  could  not  be  considered  as  an  acceptance  of 
the  whole;  nor  could  it  ,be  considered  as  an  admission 
tbil  the  property  in  the  timber  passed  to  them  before 
tbestonn  which  broke  up  the  raft.]  There,  something 
nmined  to  be  done  to  ascertain  the  quantity  of  the 
tkber :  that  case,  therefore,  does  not  conclude  this. 
A  role  nisi  having  been  granted. 
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Buttf  Kznglake,  Seijt,  and  M.  Smith,  shewed  cause. 
The  sole  question  is,  whether  there  was  any  delivery 
ttd  acceptance  of  this  timber,  prior  to  the  date  of  the 
M^fiinst  Swift,  to  divest  the  property  out  of  the 
biokrapt,  and  to  pass  it  to  the  defendant  The  facts 
are  short  and  undisputed.  Sioift  had  agreed  to  sell  to 
the  defendant  certain  unsevered  portions  of  certain 
tn^  which  had  been  selected,  measured,  and  marked 
l>7  the  defendant's  agent,  preparatory  to  their  being 
fleered  and  trimmed.  The  severing  and  delivery  (^ 
^  tninks  at  the  defendant's  wharf  at  Chepstow, — 
which  is  about  twenty  miles  from  Hadnock,  where  the 
^'mber  was  lying,  —  were  to  be  done  by,  and  at  the 
^penBe  of.  Swift  After  the  date  of  the  fiat  against 
Smfi,  and  while  the  messenger  was  in  possession,  the 
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defendant  sent  hb  men  to  Swiffa  wharf  at  Hid 
sever  and  remove  those  portions  of  the  troM  vi 
had  agreed  to  purchase*  Something  xemaimnj 
done  by  the  seller^  viz.  severing  the  tops  and 
and  floating  the  timber  down  the  fVye^  to  the 
ant's  premises  at  Chepstow^  the  case  falls  f 
within  that  of  Buffff  v.  Mineit.  [^Wilde,  C.  J*  In 
result  of  all  the  cases  this^  that  the  property  does  i 
to  the  vendee,  where  anything  remains  to  be  dc 
by  the  vendor,  to  sever  the  part  sold  from  the  ^ 
to  ascertain  the  quantity?]  That  undoubted!; 
principle  which  pervades  all  the  cases.  [M 
Suppose  a  horse  were  sold,  to  be  shod  by  tbi 
and  afterwards  delivered  to  the  purchaser,  —  wi 
property  in  him  pass  before  the  operation  of 
had  been  performed?]  It  is  probable  that  it 
that  very  case  is  put  by  way  of  illustration 
eourse  of  the  argument  of  Buffff  v.  MinetL  In 
Bament  (a),  the  defendant  ordered  goods  of  JEK, 
credere  agent  of  the  plaintiff,  at  a  stipulated  pric 
paid  for  on  delivery ;  and,  on  receiving  notice 
goods  had  arrived  at  H.^s  warehouse,  went  the 
directed  a  boy,  whom  he  saw  there,  to  put  a 
mark  on  the  goods :  on  the  defendant's  refusal  to 
the  goods,  by  reason  of  a  dispute  about  the  p 
action  was  commenced  against  him  by  the  p 
after  which,  at  ^.'s  request,  the  defendant  n 
JT.'s  ledger,  at  the  bottom  of  a  page  contun 
statement  of  the  goods  in  question,  and  headed  i 
plaintiff's  name,  the  words  "Received  the 
which  he  signed :  and  it  was  held,  that  there 
evidence  to  go  to  the  jury  of  a  delivery  and  mti 
sufficient  to  satisfy  the  statute  of  frauds.  Pa 
BSijQ :  "  The  direction  to  mark  the  goods,  was  c 


(a)  9  M,  Si  W.  36. 
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t^thtt  jury,  qtuf  animo  the  defendant  took  posses* 
f  them:  so  alsoi  the  receipt  was  some  evidence  of 
eptence.  But  there  must  also  be  a  delivery  ;  and 
idtote  that,  the  possession  must  have  been  parted 
7  the  owner,  so  as  to  deprive  him  of  the  right  of 

[Mmdej  J.  In  that  case,  any  goods  of  the  same 
ironld  haye  satisfied  the  contract.  Here,  the 
t-matter  of  the  contract  is  ascertained  from  the 

In  Laidler  v.  JBurtinson  (a\  where  there  was  an 
ooDtract  to  purchase  when  finished,  a  ship  then  in 
of  building,  it  was  held  that  no  property  in  her 
tmtilahe  was  finished.  (&)  In  Baldey  \.  Parker{c), 
nt  to  the  shop  of  B,  &  Co.,  linen-drapers,  and 
cted  for  the  purchase  of  various  articles,  each  of 
was  mider  the  value  of  lOL,  but  the  whole 
ted  to  70/.  A  separate  price  for  each  article  was 
.  upon;  some,  A.  marked  with  a  pencil,  others 
neasured  in  his  presence,  and  others  he  assisted 
Mfirom  larger  bulks.  He  then  desired  that  an 
it  of  the  whole  might  be  sent  to  his  house,  and 
away.  A  bill  of  parcels  was  accordingly  sent, 
er  with  the  goods,  when  A,  refused  to  accept 

it  was  held,  —  first,  that  this  was  all  one  con-* 
and  therefore  within  the  17th  section  of  the 
r.  2.  c.  3.,  —  secondly,  that  there  was  no  delivery 
sceptance  of  any  of  the  goods,  so  as  to  take  the 
lit  of  the  operation  of  that  section.  So,  in  Sim' 
K  Swift  (d)y  where  the  owner  pf  a  stack  of  bark 
d  into  a  contract  to  sell  it  at  a  certain  price  per 
nd  the  purchaser  agreed  to  take  and  pay  for  it  on 
q^ecified,  and  a  part  was  afterwards  weighed  and 
red  to  him,  —  it  was  held  that  the  property  in 
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the  reeidue  did  not  vest  in  the  [jimilMier  mrtil  jfc \mM 
been  weighed^  that  being  necesaary  in  order. to. 
the  amount  to  be  paid;  and  that»  even  if.it  had 
the  seller  could  not,  before  that  act  had  been 
maintain  an  action  for  goods  bkM  anddeEcvendt— « 
or  (per  LUtledakfJ.)  for  goods  bargailied  and  soil. 
IMauky  J.    The  subject  of  sale  was  not  asMrtaindl  aft 
all.     Suppose  I  have  1000  bushels  of  com  in  a  ho^ 
and  a  man  agrees  to  buy  one  bushel  of  itt  — woddifl 
not  be  preposterous  to  say  that  any  particular  bodbod 
passed  ?]     Smith  v.  Surman  (a)  is  an  authority,  to  ihm 
same  effect:   there,  the  contract  was  for  a  aale  ol 
growing  trees.    In  Maberley  v.  Sheppard  (i),  the  plain* 
tiff  built  a  waggon  for  the  defendant:  the  latter  en* 
ployed  a  smith  to  affix  thereon  the  iron-work*  and  m 
tilt-maker,  to  put  on  a  tilt :  but  the  waggon  xemaiaed 
in  the  possesion  of  the  plaintiff:  and  it  was  held  that 
the  affixing  of  these  articles  to  it,  was  not  such  ai 
acceptance  of  the  waggon  by  the  defendant^  as  to 
satisfy  the  statute  of  frauds. 


CocUum  (with  whom  was  Bantaw),  in  support  of 
the  rule.  "^The  general  doctrine,  that,  where  somethmg 
remains  to  be  done  by  the  vendor  of  goods,  before  iliiir 
delivery,  the  property  in  them  does  not  pass  to  tke 
vendee,  is  not  controverted.  But  the  meaning  of  daft 
proposition  is  this,  —  that  the  thing  to  be  done  Im 
reference  to  the  appropriation  of  the  goods  to  the  ptf* 
ticular  contract.  Suppose  a  sale  of  twenty  sheep  out 
of  a  flock,  selected  and  marked  by  the  vendee^  and  H 
was  part  of  the  contract  that  the  vendor  ahould  diiia 
them  home,  —  would  not  the  property  pass  ?  [ilfaaii^  J* 
Suppose,  —  as,  indeed,  is  not  uncommon,  —  the  aooie 


(a)  QB.S^a  561.,  4  M.Ss 
R.  455. 


(6)  10 BbfgtL  99^  $M.^ 
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if  dieap  sra  Mkcted,  and  remain  to  be  shorn  hy  the 
fcndor?]    In  that  case,  if  the  vendor  omitted  to  shear 
die  dieep^  the  vendee  might  do  it»  and  take  away  the 
ikep;  having  the  fleece.     [^Maule,  J.    It  is  quite  dear 
fkttaooie  portions  of  these  trees  were  not  the  subject  of 
the  ade.    The  unsevered  tops  and  sidings  undoubtedly 
noaaiiifid  the  property  of  the  vendor.    Can  two  men 
ie  seised  of  particular  parts  of  an  undivided  chattel  ?] 
liifl  diffioolt  to  see  why  they  may  not.    It  is  not  unusual 
fir  two  or  more  to  be  jointly  interested  in  a  race-horse : 
[MoMkf  J.     But,  in  that  case>  each  is  seised  per  my  et 
per  tni(a),  not  each  of  an  ascertained  part  If  the  vendee 
iiid  brought  an  action  for  the  non-delivery  of  the 
timber,  could  the  vendor  have  said  he  Aodf  delivered  it, 
vhen  the  vendee  had  no  right  to  take  it  away  ?]     That 
voaU  depend  upon  circumstances.     If  no  bankruptcy 
kd  intervened  here,  and  the  vendor  had  allowed  an 
Unreasonable  time  to  elapse  without  severing  and  de- 
livery, would  the  vendee  have  been  liable  in  trespass  for 
doing  as  he  has  done  ?     [Maule^  J.    1  think  he  would. 
Hie  vendor  has  bound  himself  to  do  something,  and  has 
fiuled  to  do  it ;  that  is  alL     Wilde,  C.  J.    There  has 
heen  no  appropriation,  and  no  delivery.     The  case  falls 
pt^icisely  witliin  the. principle  of  Buffff  v.  Mineti,']     In 
^hatt  cose,  there  remained  something  to  be  done  by  the 
^^^eiidor,  to  evidence  an  appropriation :  here,  the  thing 
^old,  and  the  price,  were  ascertained.    [^Mauk,  J.    But 
iH>t  the  quantity  —  the  cubic  contents.     JVilde,  C.  J. 
In  Hanson  Y*  Meyer  (b),  by  a  contract  of  sale,   the 
vendee  agreed  to  purchase  all  the  starch  of  the  vendor 
then  Ijring  at  the  warehouse  of  a  third  person,  at  so 
>nucb  per  cwL,  by  bill  at  two  months :  the  starch  was 
ui  papers,  but  the  exact  weight  was  not  then  ascer- 
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tained,  but  was  to  be  ascertained  afterwards;  a 
fourteen  days  were  to  be  allowed  for  the  delivery:  i 
vendor  gave  a  note  to  the  vendee,  addressed  to  i 
warehouse-keeper,  directing  him  to  weigh  and  ddimr 
the  vendee  all  his  starch:  and  it  was  held^  that  < 
absolute  property'  in  the  starch  did  not  vest  in  \ 
vendee  before  the  toeighingy  which  was  to  precede  1 
delivery,  and  to  determine  the  price ;  and  that,  notwil 
standing  part  of  the  starch  had  been  weighed  and  < 
livered  by  his  direction,  the  vendor,  upon  the  ban 
ruptcy  of  the  vendee,  might  retain  the  remaind 
which  still  continued  unweighed,  in  the  warefaooa^ 
the  name  and  at  the  expense  of  the  vendor.  Mamk^ 
It  has  repeatedly  been  held,  —  upon  contracts  for  t 
sale  of  com,  —  Swanmck  v.  Sothem{a\ — oil,  WkUiB 
JVilks  (J),  —  sugar,  Rohde  v.  Thwaites  (c),  — hemp,  81k 
ley  V.  Davis  (d)^ — and  flax,  BtLsk  v.  Dam8{e\ — th 
although  the  price  per  bushel,  per  ton,  or  per  cwt,  ai 
the  precise  bulk,  are  ascertained,  yet  the  proper^  do 
not  pass  to  the  vendee,  so  long  as  something  remains 
be  done  by  the  vendor,  such  as  measuring  or  weighiag 
In  Whitehouse\.  Frost  {g\  A,y  having  forty  tuns  rfo 
secured  in  the  same  cistern,  sold  ten  tuns  to  JSl,  ta 
received  the  price,  and  B.  sold  the  same  to  (7.,  m 
took  his  acceptance  for  the  price,  at  four  monthly  anc 
gave  him  a  written  order  for  delivery  on  A.,  who  wroft 
and  signed  his  acceptance  upon  the  order ;  bat  M 
actual  delivery  was  made  of  the  ten  tuns,  which  oda- 
tinued  mixed  with  the  rest,  in  ^.'s  cistern :  and  it  WM 
held  that  this  was  a  complete  sale  and  deliveiy  in  km 


{a)  9  Ad.  4-  E.  895.,  1  P,  S^ 
B,  648. 

(6)  5  Taunt.  176.,  1  Mar»K 
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(c)  ^B.S^C.  388.,  9  2>.  <J^ 
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o£  the  ten  tuiiB  by  B.  to  C,  nothing  remaining  to  be 
done  on  the  part  of  the  seller,  -r-  though,  as  between 
him  and  A,  it  remained  to  be  measured  off;  and  there- 
fiyre  that  the  aeller  could  not,  upon  the  bankruptcy  of 
CL3  die  buyer,  before  his  acceptance  became  due,  coun- 
tenDand  the  measuring  off  and  delivery  in  fact  of  the 
ten  tuns  to  die  buyer  C7. ;  and  that  the  goods  were  not 
m  inmdttt^  so  as  to  enable  the  seller  to  stop  them. 
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IfiLDE,  C.  J.  The  argument  urged  on  the  part  of 
the  defendant,  has  not  succeeded  in  raising  any  doubt  in 
my  mind.     It  appears  to  me  that  the  case  is  quite  free 
firom  difficulty.     Upon  a  contract  for  the  sale  of  goods, 
BO  long  as  anythii^  remains  to  be  done  to  them  by  the 
seUer,  the  property  does  not  pass,  and  the  seller  has  a 
riglit  to  retain  them.   In  the  present  case,  several  things 
remained  to  be  done.     The  buyer  having  selected  and 
mvked  the  particular  parts  of  the  trees  which  he  wished 
to  pnrehase,  it  became  the  seller's  duty  to  sever  those 
parts  from  the  rest,  and  to  convey  them  to  Chepstow^ 
and  there  deliver  them  at  the  purchaser's  wharf.    Now, 
that  which  the  buyer  does  for  the  purpose  of  enabling 
the  seller  to  perform  his  part  of  the  contract,  cannot  be 
considered  as  an  acceptance  of  the  article.     The  selec- 
tion and  marking  must,  of  necessity,  precede  the  delivery. 
What  I  understand  by  acceptance,  is,  an  act  done  by  two 
parties,  one  of  whom  is  content  to  deliver,  and  the  other 
to  receive,  the  subject-matter  of  the   contract.     The 
endence  here,  is,  that  the  seller  engaged  that  he  would 
0e?er  the  tops  and  sidings,  and,  after  he  had  incurred 
the  expense  of  severing,  he  would  incur  the  further 
c^^pense  of  conveying  the  trunks  to  Chepstow  ;  and  that 
the  buyer  undertook  to  accept  the  trunks  when  severed 
»nd  delivered  to  him  at  Chepstow.    That  is  the  contract 
which  was  proved.     This  being  the  state  of  things,  the 
^clier  becomes  banknipt ;  and  the  buyer,  anxious  to  get 
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possession  of  the  timber, — which  it  appears  he  had  pi 
for, — goes  to  a  place  where  he  had  no  right  to  go^ « 
takes  upon  himself  to  sever  and  cany  away  diat  wU 
does  not  belong  to  him.  The  case  distinctly  falls  with 
every  authority  upon  the  subject  which  I  can  remeittM 
The  property  clearly  had  not  passed  to  the  defendai 
and  he  was  guilty  of  a  trespass  and  a  conversion,  in  pc 
sessing  himself  of  it  in  the  way  he  did.  I  thereft 
think  the  rule  to  enter  a  verdict  for  him,  should 
discharged. 


Maule,  J.  I  am  of  the  same  opinion.  This  is  \ 
action  of  trover  for  timber  which  the  plaintifis  dum 
assignees  of  Swift  There  is  no  doubt  that  the  tn 
remained  the  property  of  Swift  at  the  time  of 
ruptcy,  and  consequently  vested  in  his  assignees, 
in  so  far  as  they  were  divested  out  of  Swift  by  the' cos 
tract.  The  way  in  which  the  defendant  seeks  to  she 
the  plaintiffs  to  be  out  of  possession,  is  this, — thattl 
bankrupt  had  entered  into  a  contract  with  liiai,l 
which  it  was  agreed  that  certain  portions  of  the  tiei 
in  question  should  be  severed  and  floated  down  i 
Cliepstow  by  the  bankrupt,  and  there  delivered  to  tk 
defendant,  at  the  bankrupt's  expense.  Now,  the  right 
of  the  defendant  exist  only  so  far  as  they  are  created  bj 
the  contract.  He  had  at  no  time  a  right  to  deal  w& 
the  whole  tree :  it  was  to  be  severed  by  the  bankmpti 
and  the  selected  portion  delivered  to  him  by  the  bok- 
rupt.  Subject  to  that  right,  the  entire  properlj 
remsuned  in  the  bankrupt,  and  passed  to  his  assigiMeii 
How  could  the  qualified  right  which  the  defendant  liii 
— a  right  which  was  only  to  be  enforced  bysnitj— 
justify  him  in  taking  the  trees  out  of  the  poesessiflto  (t 
the  banknipt?  Even  according  to  his  ownview«dtf 
defendant  was  guilty  of  a  conver8ion,for  his  actamooiitfli 
to  a  taking  of  the  whole  tree. 


15  VICTORIA. 


y.  WiLLiAMfl^  J.  I  am  of  the  same  opinion.  There 
nothing  to  shew  that  the  property  in  this  timber 
^^er  passed  to  the  defendant  There  was  clearly  no 
^eHiitrj  to  satisfy  the  statute  of  frauds. 
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Talfoubd,  J.,  concurred. 


Kule  discharged. 


PoBCH£B  and  Another  v.  Gardner  dnd  Others. 


T 


Nov.  23. 


HIS  was  an  action  of  assumpsit.     The  declaration  By  agree- 
stated,  that  theretofore,  to  wit,  on  the  20th  of  J^g^^jJ^'^^" 
FArmryt  1847,  by  a  certain  agreement  then  made  trustees  of 
between  the  plaintiffs  of  the  one  part,  and  the  de-  *  marriage- 
fendants  of  the  other  part, — reciting  that  a  hill  was  ^nd^hedel 
tben  pending  in  the   House  of   Commons,   intituled  fendants» 

"The  Cheltenham,  Oxford,  and  Rugby  Junction  RaU-  three  of  the 

,.,  •Ti»i  •       committee  01 

way,  &c. ;  and  recitmg  that  the  siud  railway  was  m-  management 

tended  to  pass  through  Sandy  well  Parky  and  divers  other  ®^^  *  projected 

hereditaments  in  the  county  of  Gloucester^  which  were  _ 

subject  to  the  settlements  made  before  the  marriage  of  reciting  that 

WIKam  Lawrence ;  and  also  reciting  that  the  defend-  *  "*!:  ^®'  . 

the  formation 

of  the  rail- 

wtjr  Wat  pending  in  the  House  of  Commons^  that  the  railway  was  intended  to 

P*M  through  a  certain  park  which  was  subject  to  the  settlement, —  it  was  agreed, 

^  if  the  bill  should  pass  into  a  law  in  the  then  present  or  the  next  session, 

^  company  should,  within  six  calendar  months  after  the  passing  of  the  biU,  and 

°^re  commencing  the  railway  on  any  part  of  the  said  park  and  hereditaments, 

P*7  the  piaintiflRi  1 1,700/. ;  and  that,  in  consideration  of  that  sum,  the  company 

^uld  have  conveyed  to  them  nineteen  acres  of  the  said  land,  &c.  —  the  whole 

^/tte  ittid  agreement  to  be  null  and  void,  unless  sanctioned  by  the  court  of 

^^tacery  in  a  cause  of  Lawrence  v.  Porchcr,  and  so  much  of  that  agreement  as 

^  court  shotUd  require  should  be  inserted  in  the  act :  —  Held,  that  the  plaintiffs' 

^htaining  the  sanction  of  \he  court  to  the  agreement  witl^in  six  months  of  the 

^1^^  of  the  hill,  was  a  condition-precedent  to  their  right  to  sue  the  defendants 

^  the  mnn^v. 
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ants  were  three  of  the  committee  of  manfigenieiif 
the  said  railway  companj,  and  that  it  had  been  agrn 
between  the  plaintiffs  and  defendants  as  follows^ — Th 
the  plaintiffs,  in  consideration  of  9700/.  and  2000L, 
be  paid  to  them  by  the  said  railway  company,  and  al 
in  consideration  of  the  stipulations  thereinafter  me 
tioned,  agreed  to  allow  the  said  railway  to  pass  thioii| 
the  said  park  and  hereditaments,  in  manner,  &c. ;  ih 
the  defendants  agreed,  that,  if  the  said  bill  should  pa 
into  a  law  in  the  then  present  or  the  then  next  seoic 
of  parliament,  the  said  company  should,  within  si 
calendar  m,onths  after  the  passing  of  the  bill,  and  befoi 
commencing  the  said  railway  on  any  part  of  the  ni 
park  and  hereditaments,  pay  to  the  plaintiflb  the  and 
sums  of  9700/.  and  2000/. ;  that,  in  consideration  of  tk 
siud  sum  of  9700/.,  the  said  company  should  have  opih 
veyed  to  them  nineteen  acres  of  the  said  hereditamentab 
and  that  the  sum  of  2000/.  should  be  accepted  hj 
the  plcdntiffs  in  satisfaction  of  all  private  bridges,  re- 
building lodges,  &c. ;  that  the  said  company  were  to 
fence  off  with  iron  hurdles,  and  keep  the  same  in  good 
repair,  &c. ;  and  the  whole  of  the  expenses  of  makn{ 
out  the  title,  and  of  the  conveyance,  and  of  all  otbec 
incidental  charges,  were  to  be  paid  by  the  company; 
the  whole  of  the  said  agreement  to  be  null  and  void^  uiitti 
sanctioned  by  the  court  of  Chancery^  in  a  cause  of  Law* 
rence  v,  Porcher ;  and  so  much  of  that  agreement  as  ^ 
court  should  require,  should  be  inserted  in  the  ad;  ^ 
whole  of  the  expenses  of  the  plaintiffs  in  consequence 
of  the  said  projected  riulway,  including  the  ptooeediifi 
in  the  said  cause  of  Lawrence  v.  Porcher,  and  of  tl* 
said  agreement,  were  to  be  paid  by  the  said  oommittee 
of  management,  within  fourteen  days  from  the  obtaii* 
ing  the  sanction  of  the  court  of  Chancery.  Tbede^ 
daration  then  averred,  that,  the  said  agreement  boV 
so  made,  in  consideration  thereof,  to  wit,  on  &C.9  9/i 


V, 
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)  phiiiitiflH,  at  the  request  of  the  defendants^  had        1849. 

omised  to  perform  all  things  on  their  part  to  be       

tedy  the  defendants  then  promised  to  perform  all  ^orcbmU 
m  their  part  to  be  performed,  and  that  the  said 
company  should,  within  six  calendar  months 
le  passing  of  the  sud  bill,  pay  to  the  plaintiffs 
1  smns  of  9700Z.  and  2000/.,  and  should  pay  to 
ixtiSb  the  whole  of  the  expenses  of  making  out 
6  to  the  land  to  be  taken  by  the  said  railway 
y  in  pursuance  of  the  said  agreement,  and  all 
luurges  inmdental  thereto;  that^  although  the 
Fs  had  duly  performed  all  things  on  their  part  to 
brmed,  &c.,  and  had,  from  the  time  of  making 
reement5  continually,  been  ready  and  willing  to 
and  aUow  the  said  railway  to  pass  through  the 
rk  and  hereditaments,  in  the  manner  in  the  said 
ent  mentioned;  and  although  the  said  bill,  before 
iimencement  of  this  suit,  to  wit,  on  &c.,  being  in 
n  present  session  of  parliament  in  which  the  sidd 
ent  was  made,  did  pass  into  a  law ;  and  although 
btiffs  afterwards,  and  before  this  suit,  to  wit,  on 
I  deliver  to  the  defendants  and  the  said  railway 
17  a  good  and  sufficient  abstract  of  the  plaintiffs' 
the  said  land  and  hereditftments  intended  to  be 
or  the  purpose  of  the  said  intended  railway  by 
1  laaway  company,  and  were,  after  the  delivery 
said  abstract,  and  within  six  calendar  months 
le  passing  of  the  said  bill,  and  before  this  suit, 
on  &c,  ready  and  willing  to  deduce  and  shew, 
[  then  shew  and  make  appear,  to  the  defendants 
3  sud  railway  company,  a  good  and  sufficient 
the  said  land  and  hereditaments,  enabling  them 
ey  to  the  said  railway  company  the  said  land 
reditaments,  on  the  terms  aforesaid,  and  the 
Ps  were  then,  and  ever  since  had  been,  and  still 
eady  and  willing  and  able  to  complete  the  said 
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agreement  on  their  port,  and  to  convey  to  the  aaid  nul 
way  company  nineteen  acres  of  the  sud  land^  in  gisc 
suance  thereof;  and  although,  after  the  said  agieemen^ 
and  before  this  suit,  a  longer  period  than  six  ^rtJffnda 
months  elapsed  after  the  passing  of  the  said  bill ;  ai^ 
although  the  pliuntiffs  had,  from  the   time  the  skI 
agreement,  continually,  been  ready  and  willing  to  aeocji 
and  recdve  the  said  sum  of  9700/1,  and  the  said  snm  q 
2000/.  in  full  satisfaction  of  all  private  bridgesi  removal 
of  lodges,  &c ;  and  although,  after  the  sud  agreement 
and  before  this  suit,  to  wit,  on  &c.,  the  said  agreemat 
was  duly  sanctioned  by  the  said  court  of  Chameety^  m 
the  said  cause  of  Lawrence  v.  Porcher* — of  all  wUek 
said  several  prenuses  respectively  the  defendants  and  tha 
said  railway  company,  after  the  said  agreement  lad 
after  the  passing  the  said  bill,  and  before  this  8ait,1» 
wit,  on  &c.,  had  notice,  and  the  said  railway  compiqf 
was  then  requested  by  the  plaintif&  to  pay  them  tha 
said  sums  of  9700/.  and  2000/.  respectively ;  yet  the 
said  railway  company  did  not  pay,  nor  had  the  sud  nil- 
way  company  paid,  the  said  sums,  or  any  part  thereof; 
and  although  the  defendants,  afterwards,  to  wit,  oa 
&c.,  had  notice  of  the  sud  several  premises,  and  wen 
then  requested  by  the  plaintiffs  to  pay  or  cause  to  be 
paid  by  the  said  railway  company  to  the  plaintiffi  theeoi 
sums  of  9700/1  and  2000/.,^ the  defendants  had  not  fni% 
or  caused  to  be  paid,  by  the  said  railway  company,  die 
said  sums  of  9700/.  and  2000/.,  and  the  said  somaf 
9700/.  and  2000/.,  and  every  part  thereof,  were  still  doe 
to  the  plaintiffs.      The  declaration  then  allied  fiv 
special  damage,  that  the  plaintiffs  had  incurred  certttft 
expenses  in  making  out  the  title  to  the  land,  in  {16* 
paring  the  conveyance,  and  in  incidental  expeittes,  m 
pursuance  of  the  agreement, — whereof  the  defendants 
and  the  said  railway  company  had  notice  before  tiui 
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Boitt  and  were  respectively  requested  to  pay,  and  which 
they  respectively  had  omitted  to  do,  &c. 

Hie  defendants  pleaded, — fifthly,  that,  although  true 

it  was  that  the  said  agreement  was  sanctioned  by  the 

ocyart  of  Chancery,  in  the  said  cause  of  Lawrence  v. 

PartleTj  as  in  the  declaration  alleged,  nevertheless,  for 

plet  in  that  behalf,  the  defendants  said  t&at  the  said 

tgieement  was  not  so  sanctioned  within,  nor  until  after 

the  exfnration  of,  six  calendar  months  after  the  passing  of 

tbebill  in  the  said  agreement  mentioned, — verification. 

Special    demurrer,    assigning    for    causes,  amongst 

edien^ — that  the  plea  was  bad,  because,  according  to 

ibe  trae  meamng  of  the  contract,  it  was  not  necessary 

tint  the  sanction  of  the  court  of  Chancery  should  be 

oUuned  within  the  six  months,  and  that  the  agreement 

did  not  become  null  and  void  at  the  end  of  the  six 

AKmths,  although  such  sanction  had  not  at  that  time 

been  obtained. 

Joinder  in  demurrer. 


465 
1849. 

POBQHER 

Gabdnbb. 


Grayy  in  support  of  the  demurrer.  The  fifth  plea  is 
dearly  bad.  No  particular  time  being  fixed  for  obtain- 
ug  the  sanction  of  the  court  of  Chaucery  to  the  agree- 
loent,  the  obtaining  of  such  sanction  was  not  a  condition 
Precedent :  it  was  suflBcient  that  it  should  be  obtained 
■taoy  time  after  the  expiration  of  the  six  months.  The 
<^  fidk  within  the  principle  of  Dicker  v.  Jackson,  (a) 
•D^  the  declaration  stated,  that,  on  the  2nd  of  Sep-- 
^^inkr,  1844,  the  plaintiff  entered  into  certain  articles 
of  agreement  with  the  defendant,  for  the  sale  of  a  piece 
of  hnd,  whereby  the  plaintiff  agreed  that  he  would, 
within  one  month  from  the  date  thereof,  or  from  being 
leqoired  so  to  do,  deliver  to  the  defendant  an  abstract  of 
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his  title  to  the  s^d  premifeSi  and  dedaoe  a  oieir  t 
thereto^  and  that  the  defendant  did  thereby  agree  t 
he  would  pay  the  purchaBe-money  as  foUowB, — ^the  i 
of  548/.  18s.  lOd,  on  the  signing  of  the  coatnust»  i 
the  residne  or  sum  of  494021  10«.  on  or  before  the  J 
of  September,  1848,  together  with  interesty  &&:  ^ 
dedaration/after  stating  that  the  plaintiff  did,  befi 
the  commencement  of  the  suit,  and  within  one  ma 
from  being  required  so  to  do,  deliver  to  the  defioodi 
such  an  abstract  of  his  title  to  the  said  prenuaob  i 
deduce  such  a  clear  title  thereto,  as  in  and  by  the  a 
articles  in  that  behalf  specified  and  required, — allqi 
for  breach  the  non-payment  by  the  defendant  eft 
residue  of  the  purchase-money:  and  a  plea,  thitli 
plaintiff  did  not  deUver  to  the  defendant  an  abstrMt 
titie  to  the  said  premises,  and  deduce  soch  dear  til 
thereto,  as  in  and  by  the  said  agreement  specified  a 
required,  modo  et  form&,  &c,  was  held  bad,  inaann 
as  the  performance  by  the  plaintiff  of  the  contract  nil 
respect  to  delivering  an  abstract,  &c,  was  not  a  oa 
dition  precedent  to  his  right  to  maintun  an  action  i 
the  non-payment  of  the  purchase-money,  and,  com 
quently,  that  the  allegation  in  the  declaration,  of  M 
performance,  was  immaterial,  and  not  traversable.  Q 
stipulation  as  to  obtaining  the  sanction  of  the  court  c 
Chancery,  is  not  a  condition  in  favour  of  the  defendiiti 
but  is  introduced  solely  for  the  benefit  of  the  phunttt 
who,  being  trustees,  might  render  themselves  persooaft 
responsible  if  they  acted  without  such  sanction*  \} 
Williamsy  J.  When  would  the  statute  of  linutilioi 
begin  to  run  here  ?  ]  In  one  view,  from  the  end  of  fl 
six  months,  the  defendants  bcdng  from  that  time  Mi 
to  pay  the  mqney:  in  another,  from  the  time  i! 
sanction  of  the  court  of  Chancery  was  obtained. 
Wilks  v.  Smith  (a),  the  declaration  allied,  that,  by 
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agreement  made  between  the  plwitiff  and  the  defendant, 
the  pluntiff  agreed  to  sell,  and  the  defendant  to  huj, 
oertain  building  groond,  for  the  sum  of  120/.,  which  the 
defiendant  agreed  to  pay  the  plaintiff  on  or  before  the 
ezpintion  of  four  years,  with  interest  at  5L  per  ceiU. 
hH'jeadj  until  paid;  and  it  averred  that  the  four 
yein  had  not  expired,  that  the  120/.  had  not  been  paid, 
iBd  that  13iL  had  become  due  for  interest :  and  it  was 
hdi  that  the  declaration  was  good,  and  that  the  plaintiff 
WIS  not  bound  to  aver  that  he  had  delivered  possession 
of  Ae  land,  or  that  he  had  title  thereto,  or  was  ready 
iiid  willing  to  convey  it.  Farke,  B.,  there  says :  '^  The 
ttRuideration  for  the  defendant's  paying  the  interest,  is, 
the  plaintiff's  undertaking  to  sell  the  land,  not  the  actual 
ttkof  it.  The  plaintiff  is  not  bound  to  do  any  thing 
befine  the  money  is  paid*  The  rule  as  laid  down  in  the 
notes  to  P&rdage  y.  Cole  (a),  applies  strictly  to  this  case. 
No  time,  then,  being  fixed  by  the  agreement  for  the 
coDTeyance  of  the  land,  it  cannot  be  a  condition  prece- 
dent; nor  can  we  imply  that  a  conveyance  was  intended 
to  be  made  before  the  interest  was  paid,  else  we  should 
he  sapposing  that  the  plaintiff  intended  to  part  with  his 
tttate  before  the  money  was  paid,  and  such  an  intention 
eertainly  cannot  be  implied  from  the  nature  of  the  con- 
tract" The  declaration  here  would  have  been  a  per- 
fectly good  one,  if,  after  setting  out  the  agreement,  it 
htd  merely  averred  that  the  bill  had  passed,  and  the 
^  months  elapsed,  —  without  saying  anything  about 
*bo  eanetion  of  the  court  of  Chancery  having  been  ob- 
tained. 
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CowKnff,  contri.  According  to  the  terms  of  the 
agreement,  as  set  out  in  the  declaration,  the  payment  of 
the  money  was  conditional  on  the  sanction  of  the  court 


(a)  1  WfM.  Sound.  819  '• 
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of  Chancery  to  the  conveyance  being  obtmied.  If  f 
—  whether  it  be  a  condition  precedent  or  a  con^ 
subsequent,  the  plaintiffs  must  fail :  in  the  former  cai 
the  declaration  is  bad ;  in  the  latter,  the  plea  is  a  go 
answer.  The  defendants  are  three  of  the  oomnutt 
of  management  of  a  projected  railway  company:  i 
plaintiffs  are  the  trustees  of  a  marriage  settleiiieQ 
The  defendants,  at  the  time  of  entering  into  this  figm 
ment,  were  endeavouring  to  obtain  an  act  of  pwrlianwi 
to  regulate  their  undertaking.  The  defendant^  at  th 
most,  were  only  bargaining  for  an  equity.  The  bm 
was  not  to  be  conveyed  until  the  money  was  pai 
Under  ordinary  circumstances,  the  plaintiffs  wodi 
recover  upon  this  state  of  things :  but  the  tsuoi  of  th 
plaintiffs  being  trustees,  makes  a  material  difieraioc 
^Maule,  J.  Is  not  the  payment  to  be  made  absolntai; 
on  the  days  stipulated ;  the  money  being  reoovenU 
back,  on  the  plaintiffs'  failure  to  make  a  title  ?  In  A 
event  of  no  title  being  made,  the  contract  would  neoei 
sarily  be  void :  that  is  an  implied  condition  in  ever] 
contract  of  sale.]  If  the  vendors  have  no  title^  tb 
vendees  clearly  are  not  bound  to  pay  the  money.  Uit 
doubtedly,  if  the  one  party  agrees  to  pay  the  money  it  i 
particular  time,  without  any  stipulation  for  title^  1m 
must  pay  the  money  at  the  day,  and  rely  on  his  doobtfii 
remedy  by  a  cross-action.  The  decision  of  fFUh  r 
Smith  is  expressly  put  by  the  court  upon  that  groaoJ 
Here,  the  language  of  the  agreement  is  as  plain  as  itctf 
be :  the  whole  of  the  agreement  is  to  be  null  and  Toil 
unless  sanctioned  by  the  court  of  Chancery.  And  th 
obvious  meaning  of  the  agreement,  is,  that  the  sanctktf 
of  the  court  of  Chancery  shall  be  obtained  before  the 
passing  of  the  bilL 


Grat/,  in  reply.  A  purchaser  who  has  engaged  to  pa; 
money  on  a  given  day,  is  bound  to  perform  his  promiff 
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althongh  the  Tender  may  not  be  prepared  at  that  time 
to  make  a  good  title.  If  the  plaintiffs  had  no  title  to 
oonvey,  the  defendants  would  be  not  worse  off  than  if 
the  agreement  had  contained  no  stipulation  for  the 
obtainmg  the  sanction  of  the  court  of  Chancery.  [^JVilde, 
C.  J.  By  the  agreement,  it  is  expressly  stipulated  that 
the  money  shall  be  paid  before  the  railway  is  com- 
meDcecL  That  being  so^  if  the  defendants  are  to  pay  the 
money  before  a  title  is  made,  the  stipulation  to  that  effect 
should  be  clear  and  unambiguous.  In  Dicker  y.  Jackson, 
poeBesBion  was  given.  Here,  there  is  a  naked  stipulation 
for  the  payment  of  11,70021,  not  simply  at  the  hazard  of 
the  title,  but  also  at  the  hazard  of  the  sanction  of  the 
oomt  of  Chancery  to  the  agreement,  being  obtiuned.] 
There  is  no  hardship  on  the  defendants :  for,  an  action 
for  money  had  and  received  would  lie  against  the  plain- 
tifi  to  recover  back  the  money,  upon  a  failure  to  make 
ft  title,  and  to  obtain  the  sanction  of  the  court  of  Chan- 
ceiy :  JFriffht  v.  Colls,  (a) 

Cur.  adv.  vult 
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Wilde,  C.  J.,  on  a  subsequent  day  {Nov.  17.),  said 

't  lad  occurred  to  the  court  that  certain  questions,  which 

'^^  not  been  fiilly  discussed  on  the  former  occasion, 

^ere  very  fit  to  be  considered :  and  he  proposed  a  second 

^x^ment  upon  the  following  points :  — 

*M.  Is  the  true  construction  of  the  agreement,  that  Points  sug- 
*he  company  contracted  to  pay  the  specified  amount  K"^^  "7  *"® 
^thm  six  months  after  the  act  of  parliament  should  second  argu- 
«%ve  passed,  provided  the  court  of  Chancery  should  mtnt. 
within  that  time  have  affirmed  the  agreement,  —  and, 
^  the  court  should  not  have  affirmed  the  agreement 
irithin  the  six  months,  then  to  pay  the  amount  so 
toon  after  the  expiration  of  the  six  months  as  the  con- 
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firmation  of  the  court  should  be  obtained,  provided  8 
confirmation  should  be  obtained  within  a  reaaoiii 
time  afterwards?"  or 

*^  2.  Is  the  true  construction  of  the  agreement,  1 
the  company  contracted  to  pay  the  amount  mentio 
vdthin  six  months  after  the  act  should  be  obtiii 
provided  within  that  time  the  confirmation  of  die  oc 
of  Chancery  should  be  obtained,  —  otherwise,  the  c 
tract  to  be  wholly  void  ?" 


Gray,  for  the  plaintiffs.  .  The  true  meanii^  of ) 
agreement  is,  that  the  plaintiffs  are  to  have  a  xeasou 
time  for  obtaining  the  sanction  of  the  court  of  Cbanae 
notwithstanding  the  previous  passing  of  the  bilL  So 
proceeding  in  court  would  be  necessary,  in  order 
obtain  the  assent  of  the  court  of  Chancery  to  the  agn 
ment :  and  it  is  impossible  to  define  precisely  the  til 
those  proceedings  would  take.  There  is  nothing  (mi 
face  of  this  declaration,  to  shew  the  lapse  of  time  I 
twcen  the  making  of  the  agreement  and  the  pasong 
the  bill.  In  Com.  Dig.  Defeazance  (A.),  it  is  w 
'^  A  defeasance  is  an  instrument  which  defeats  the  iSv 
or  operation  of  some  other  deed,  or  estate.  And  tli 
which  in  the  same  deed  is  called  a  condition^  in  ^uwd 
deed  is  a  defeasance.^  If,  therefore,  the  stipuktioQ 
to  the  obtaining  the  sanction  of  the  court  of  Chanoe 
had  been  contuned  in  another  contract,  it  might  lu' 
operated  as  a  defeasance ;  here,  it  can  only  opmito  is 
condition.  [Maule,  J.  Have  not  the  parties,  in  eftc 
though  not  in  express  terms,  said  that  the  whde  agra 
ment  shall  be  void,  unless  the  sanction  of  the  court  < 
Chancery  shall  be  obtained  before  the  money  is  to  h 
come  payable?]  It  is  submitted  that  they  havener 
1]  Wildey  C.  J.  Their  act  of  parliament  would  be  pwftcS 
useless  to  the  company,  unless  the  sanction  of  the  com 
of  Chancery  were  obtained.     That,  therefore,  maki 
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H  probable   tbat  the  parties  contemplated  that   the 

nnctkm  should  be  obtained  before  the  payment  of  the 

mcm^O     It  might  be  of  snch  importance  to  the  com- 

pmy  to  obtain  immediate  possession  of  the  land,  that 

they  were  content  to  pay  the  money,  and  take  the  risk 

of  the  trustees  afterwards  failing  to  obtain  the  sanction 

of  the  court.     If  such  sanction  were  not  obtained 

iritUn  a  reasonable  time5  the  agreement  would  then 

beocmie  null  and  Toid,  and  the  defendants  might  recover 

back  Ihe  money,  as  upon  a  failure  of  consideration.     It 

k  a  dear  rule  of  law,  that,  where  no  time  is  expressly 

stipalated  for  the  doing  of  an  act,  it  must  be  done  within 

a  reasonable  time.    Thus,  in  the  case  of  a  hand-bill 

ofoiDg.  a  reward  for  the  apprehension  and  conviction  of 

a  criminal,  the  information  which  is  to  entitle  a  party 

to  the  reward,  must  be  given  within  a  reasonable  time, 

and  must  not  be  delayed  until  a  prosecution  is  fruitless. 

If  the  time  be  unreasonable,  it  lies  upon  the  defendant 

toAew  it     This  is  laid  down  mHotham  v.  The  East 

India  Company,  (a)    There,  a  covenant  in  a  charter* 

party,  ^'that  no  claim  should  be  admitted,  or  allowance 

iBade,  for  short  tonnage,   unless  such  short  tonnage 

should  be  found  and  made  to  appear  on  the  ship's 

vrival,  on  a  survey  to  be  taken  by  four  shipwrights,  to 

be  indifferently  chosen  by  both  parties,"  was  held  not 

to  be  a  condition  precedent  to  the  plaintiff's  right  to 

"oeover  for  short  tonnage;    but  to  be  a  matter  of 

^ofenoe,  to  be  taken  advantage  of  by  the  defendants. 

-^^fhhurst,  J.,  there  says :  '*  There  are  no  precise  tech* 

^>ical  words  required  in  a  deed  to  make  a  stipulation  a 

^'^i^iion  precedent  of  subsequent :  neither  does  it  depend 

^   the  circumstance  whether  the  clause  is  placed  prior 

^  postmor  in  the  deed,  so  that  it  operates  as  a  proviso 

^  covenant :  for,  the  same  words  have  been  construed 
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to  operate  as  either  the  one  or  the  other,  acooidmg  V 
the  nature  of  the  transaction.  The  right  of  action^ 
once  vested,  was  only  capable  of  being  divested  by  i 
subsequent  nori'-feasance,  viz*  by  not  taking  the  proper 
steps  to  procure  a  survey  after  the  arrival  of  the  ship  m 
the  river  Thames.  This,  therefore,  being  a  circum- 
stance, the  omission  of  which  was  to  defeat  the  plamtiffi 
right  of  action,  once  vested,  whether  called  by  the  name 
of  a  proviso  by  way  of  defeasance,  or,  a  conditi<m  soih 
sequent,  it  must  in  its  nature  be  a  matter  of  defeneejtai 
ought  to  be  shewn  by  the  defendants.'' 


Cowling^  cantri.     The  construction  suggested  by  dia 
second  question  proposed  by  the  court,  is  the  oomci 
one,  with  an  exception  that  does  not  apply  to  this  oaae^ 
viz.  the  obtaining  the  sanction  of  the  court  of  Chaooeiy 
within  six  months.     The  9700/.  and  20002.  are  payaUe 
the  moment  the  bill  passes :  the  six  months  are  given  M 
mere  days  of  grace.     Possibly  the  parties  may  hue 
thought  that  similar  days  of  grace  were  aUowed  fcur  olh 
taining  the  sanction  of  the  court  of  Chancery :  if  thqr 
did,  it  is  safer  to  say,  quod  voluerunt  non  dixerunL  It 
appears,  upon  the  face  of  the  declaration  and  the  plem 
that  such  sanction  of  the  court  of  Chancery  was  not  ob- 
tained until  after  the  lapse  of  six  months,     [ilfodl^  J« 
The  agreement,  by  the  terms  of  it,  was  to  be  null  and 
void,  if  the  sanction,  of  the  court  of  Chancery  was  not 
obtained  within  six  months  after  the  passing  of  the  act 
To  make  it  so,  you  must  deprive  it  of  all  operation: 
and  yet  it  may  have  had  the  operation  of  compelling  Ae 
company  to  pay  the  money  before  such  sauction  wai 
obtained.]  In  Thicknesse  v.  The  Lancaster  Canal  Coth 
party  {a)^  a  company  was  impowered  by  an  act  of  pu^ 
liament  to  make  a  canal  within  certain  limits,  witboot 
specifying  any  time  within  which  it  was  to  be  com* 

(a)  4Jf.«VF.472. 
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eted:  and  it  was  held  that  no  limitation  as  to  time 
mU  be  assigned  to  the  powers  conferred^  by  an  in« 
fncbnent  that  they  were  to  be  exercieed  within  a 
monaNe  time,  and  consequently  that  the  works  might 
e  resumed  at  any  period.  Time,  when  specified,  and 
f  the  essence  of  a  contract,  is  not  to  be  extended  to  & 
eaaooable  time:  Stotoelly. Robinson. {a)  {^Maule,  J. 
[he  reasonable  time  is  sought  to  be  applied  here,  upon 
ihe  sappoeition  that  no  time  is  mentioned,  either  in 
BXprees  terms,  or  by  implication.]  The  question,  then, 
i^  whether  the  parties  have,  in  substance,  tiiough  not  in 
express  terms,  said  that  the  sanction  of  the  court  of 
dmnoery  is  to  be  obtained  within  a  reasonable  time. 
h  Wonleyr.  fVood{b\  by  the  proposals  of  the  Phoenix 
Insurance  Company,  it  was  stipulated  that  '^  persons 
iiMiied  shall  give  notice  of  the  loss  forthwith,  deliver  in 
ui  seoount,  and  procure  a  certificate  of  the  minister, 
dnndiwardens,  and  some  reputable  householders  of  the 
ptriflh,  importing  that  they  knew  the  character  &c  of 
tbeaasmred,  and  believed  that  he  really  had  sustained  the 
loi^  and  without  fraud :  and  it  was  held,  —  reversing 
liie  jndgment  of  this  court  (c),  —  that  the  procuring  of 
mch  a  certificate  was  a  condition  precedent  to  the  right 
i  the  assured  to  recover,  and  that'  it  was  inunaterial 
hat  the  minister  &c.  wrongfuUy  refused  to  sign  the 
certificate.  Lord  Kent/on  there  says :  '*  If  there  be  a 
edition  precedent  to  do  an  impossible  thing,  the  obli- 
(ttkm  becomes  single:  but,  however  improbable  the 
lung  may  be,  it  must  be  complied  with,  or  the  right 
rUdi  y^sB  to  attach  on  its  being  performed,  does  not 
est  If  the  condition  be  that  A.  shall  enfeofi"  B.,  and 
^  do  all  in  his  power  to  perform  the  condition,  and  B^ 
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will  not  receive  livery  of  seisiii,  yet,  from  the  time 
Lord  Coke  to  the  present  moment,  it  has  not  bt 
doubted  but  that  the  right  which  was  to  depend  \ 
the  performance  of  that  condition,  did  not  vm 
[Wilde f  C.  J.  This  que8tio^  often  arises  upon  eon 
ficates  of  surveyors  under  building  contracts.]  Mmf 
V.  Bimie{a)  was  a  case  of  that  sort.  There,  tbedefai 
ant  was  to  pay  for  a  certain  building,  upon  receiviogi 
architect's  certificate  that  the  work  was  done  ts  1 
satisfiu^on.  The  architect  checked  the  builder's  diHf 
and  sent  them  to  the  defendant :  and  it  was  held  A 
this  did  not  amount  to  such  a  certificate  of  satisfinti 
as  to  enable  the  builder  to  sue  the  defendant,  althom 
the  defendant  had  not  objected  to  pay  on  the  gram 
that  no  sufficient  certificate  had  been  rendered.  Whedi 
the  obtaining  the  sanction  of  the  court  of  Chaass 
was  a  condition  precedent  or  subsequent,  depends  191 
the  language  of  the  instrument.  And  here,  the  k 
guage  is  much  more  clear  to  shew  that  a  oondU 
precedent  was  contemplated,  than  it  was  in  Wmd 
V.  Wood.  There  is  no  averment  that  a  reasomli 
time  had  elapsed ;  and  therefore,  even  if  the  aignns 
on  the  other  side  be  correct,  the  declaration  would  I 
clearly  bad :  Stavart  v.  JEastwood  (b).  In  JSMtm 
The  East  India  Company ,  the  making  a  claim  iatAA 
tonnage,  was  a  condition  subsequent,  and  therefixe 
was  not  necessary  to  aver  performance  in  the  dedi 
ration. 


Graiff  in  reply.  In  Worsley  v.  Wood^  the  certifal 
was,  in  express  terms,  required  to  be  obtained.  Qm 
would  be  no  absurdity  in  holding  that  the  ooopm 
were  bound  to  pay  the  money  before  the  sanetkia  < 
the  court  of  Chancery  was  obtained.     It  mi^lnv 


(a)  9  Bingh.  672.>  SM.S^ 
SwUylG. 


(6)  11  Jf.^lF.197. 
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been  of  great  advantage  to  them  to  obtain  Immediate 
{NweBuon  of  the  land^  even  though  such  possession 
flhoold  have  been  but  temporary. 

• 
WiLDB,  C.  J.  The  declaration  in  this  case  states, 
that,  hj  an  agreement  made  on  the  20th  of  February^ 
1847|  between  the  plaintiffs  and  the  defendants, — 
ndliDg^  that  a  bill  was  then  pending  in  the  House  of 
Cominciiifly  intituled  ^^  TkeCheUenliamy  Oxfordy  and  Rugby 
hM&m  Bmboay^  that  the  railway  was  intended  to  pass 
duoagh  SandyweU  Park  and  other  hereditaments  in  the 
county  of  &2enice5(^,  which  were  subject  to  certain  settle- 
ments made  before  the  marriage  of  William  Lawrence^ 
that  the  defendants  were  three  of  the  committee  of 
Duagement  of  the  said  railway  company,  and  that  it 
kdbeen  agreed  between  the  parties,  that,  in  consider- 
atkm  of  97002.  and  200021  to  be  paid  to  the  plaintiffs  by 
ifae  Qompany,  and  also  in  consideration  of  the  stipula- 
tions thereinafter  mentioned,  the  said  railway  should 
.  be  allowed  to  })a80  through  the  said  park  and  heredita- 
menta, — the  defendants  agreed,  that,  if  the  said  bill 
thoold  pass  into  a  law  in  the  then  present  or  the  then 
next  session  of  parliament,  the  company  should,  within 
nx  calendar  months  after  the  passing  of  the  bill,  and 
before  commencing  the  said  railway  on  any  part  of  the 
aid  pa^  and  hereditaments,  pay  to  the  plaintiffs  the 
said  aoms  of  97002.  and  20002. :  and,  after  setting  forth 
oertab  other  stipulations  which  it  is  unnecessary  further 
to  advert  to,  it  was  provided,  that  ^^  the  whole  of  the 
■kid  agreement  should  be  null  and  void,  unless  sanctioned 
I7  Ae  court  of  Chancery  in  a  cause  of  Lawrence  v. 
^orcAtfT ;  and  that  so  much  of  that  agreement  as  the 
<ionrt  should  require,  should  be  inserted  in  the  act : "  and 
^  follow  certain  provisions  with  regard  to  the  ex- 
panses incurred  in  that  cause,  and  the  expenses  of  the 
agreement.  The  declaration  then,  after  averring  mutual 
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promises/ &c,  alleged  for  breach,  that,  although  tin 
plaintiffis  had  always  been  ready  and  willing  to  pernii 
the  railway  to  pass  through  the  said  park  and  here&i 
ments,  and  although  the  said  bill  did  in  the  then  preMi 
session  of  parliament  pass  into  a  law,  and  altfaongh  tti 
plaintiffi)  did  deliver  a  good  and  sufficient  abstnust  c 
their  title  to  the  sidd  land  and  hereditaments  intendedt 
be  taken  for  the  purpose  of  the  said  intended  lailwij 
and  were,  after  the  delivery  of  the  said  abstTMSt,  an 
within  six  calendar  months  after  the  passing  of  ihe  w 
bill,  ready  and  willing  to  deduce,  and  did  deduce,  a  goo 
and  sufficient  title,  &c.,  and  were  ready  to  conyq^tli 
land,  and  although  the  said  agreement  was  duly  8BM 
tioned  by  the  court  of  Chancery  in  the  said  cause  c 
Latorence  v.  Porchery  &c,  yet  the  company  did  not  pv 
the  9700/.  and  2000/.,  or  any  part  thereof,  &c. 

In  answer  to  this  declaration,  the  defendants  Iiif 
pleaded,  that,  although  true  it  was  that  the  said  agne 
ment  was  sanctioned  by  the  said  court  of  Chancery  in  A 
said  cause  of  Lawrence  v.  Porcher^  as  in  the  dedantb 
alleged,  yet  that  the  said  agreement  was  not  so  sanctioiiei 
within,  nor  until  after  the  expiration  of,  ox  caknck 
months  after  the  passing  of  the  said  bill  in  the  M 
agreement  mentioned. 

To  that  plea  the  plaintiffs  have  demurred  speotaDy 
and,  upon  the  argument  before  us,  the  questions  wUd 
were  mooted,  were,  —  whether  the  obtuning  of  tb 
sanction  of  the  court  of  Chancery  to  the  agreement 
was  a  condition  precedent  to  the  right  of  the  pbuntiC 
to  mdntain  an  action  to  recover  the  two  sums  of  VIVA 
and  2000/.,  —  or,  if  a  condition  precedent,  within  wb 
time,  —  or  whether  it  was  a  condition  subsequent 

The  principles  which  govern  the  courts  in  constnufll 
agreements  of  this  sort,  are  well  known,  and  aie  nol 
now  disputed.  The  question  is,  taking  the  whde  in 
strument  together,  what  is  fairly  to  be  inferred  fioinil 
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hi^oage  to  have  been  the  intention  of  the  parties,  -— 
whether  it  was,  that  the  sanction  of  the  court  of 
Chancery  should  be  obtained  before  the  money  should 
be  dae  and  payable,  —  and  whether  or  not  such 
auction  was  to  be  obtained  within  a  limited  time.  It 
seems  to  me  that  the  true  construction  of  the  agreement 
IB,  that  the  obtaining  the  sanction  of  the  court  was  a 
condition  precedent,  and  that  such  sanction  should  be 
obtamed  before  any  right  of  action  should  arise  to  the 
pituntiffi,  and  at  least  within  six  months ;  and  therefore 
thttthe  defendants  are  eutitled  to  the  judgment  of  the 
oonrt  upon  this  demurrer. 

Looking  at  the  whole  of  the  agreement,  it  appears 
that  the  vendors  (the  plaintiffs)  are  trustees.  The 
company  would  require  a  good  equitable  as  well  as 
a  legal  titie  to  the  land  that  was  to  be  conveyed  to  them. 
There  is  a  material  distinction  between  this  and  most 
of  the  cases  where  the  purchase-money  has  been  held  to 
be  payable  before  the  title  is  shewn  or  the  conveyance 
execated.  I  think  wherever  it  is  contended  that  the 
tree  construction  of  the  agreement  is  that  the  purchase- 
money  is  to  be  paid  before  the  title  can  be  ascertained, 
the  terms  of  the  instrument  should  be  so  plain  and 
express  as  to  leave  no  doubt  that  such  was  the  intention 
of  the  parties,  —  that  the  purchaser  contemplated  part- 
ing with  his  money  at  the  risk  of  being  able  to  recover 
it  back  upon  the  vendor's  failing  to  make  ouf  a  good 
title.  Here,  the  agreement,  upon  the  face  of  it,  sheVvs 
that  the  vendors  had  not  a  title  to  convey,  —  that 
something  was  necessary  to  enable  them  to  make  a  title, 
•«.  the  sanction  of  the  court  of  Chancery.  When  a 
pvty  enters  into  a  contract  of  purchase  with  trustees, 
with  notice  that  they  are  so,  he  buys  subject  to  all  the 
trusts,  and  may  be  deprived  in  equity  of  all  benefit 
from  the  agreement.  This,  therefore,  is  a  case  in  which 
it  not  only  appears  upon  the  face  of  the  agreement  that 
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the  vendors  liave  no  title,  but  also  that  thej  aie  about 
to  proceed  to  acquire  a  title ;  and  that,  whether  tlwf 
will  ultimately  have  a  title  to  convey  or  not,  depnli 
upon  the  discretion  of  the  court  of  Chanoeiy, — ac- 
cretion which  will  be  governed  by  drcumstaaces  ivUek 
may  be  wholly  beyond  the  power  or  contrd  of  fb 
parties  or  either  of  them.  Looking  at  the  olijeet  of  the 
purchasers,  —  who  represent  a  railway  company,— it 
is  impossible  to  shut  one's  eyes  to  the  inconvenieoM 
attending  the  construction  which  has  been  oontended  ftr 
on  the  part  of  the  plaintiffs.  The  fiulnre  to  <AAm  a 
good  title  to  the  nineteen  acres  which  are  the  snhjeet  of 
this  agreement,  might  be  destructive  of  the  whcdenndoi- 
taking.  The  company  could  not  venture  to  work  upon 
this  part  of  the  line :  neither  could  they,  in  this  staled 
imcertainty  as  to  their  being  able  to  obtain  a  convejuM 
of  the  nineteen  acres  in  question,  with  any  adrantige 
proceed  with  the  construction  of  any  other  part  of  Ae 
railway.  The  parties  agree,  that,  in  order  to  canyinb) 
effect  their  contract,  it  is  necessary  to  have  the  ranetion 
of  the  court  of  Chancery :  and  they  expressly  provide 
that  the  whole  agreement  shall  be  null  and  void  nnkfl 
such  sanction  is  obtained,  —  using  terms  as  strong  a> 
could  be  used,  to  shew  the  object  they  had  in  new. 
Then,  the  11,700/.  is  stipulated  to  be  paid  within  flX 
months  after  the  passing  of  the  bill ;  and  it  is  farther 
stipulated  that  so  much  of  the  agreement  as  the  comt 
of  Chancery  should  require,  should  be  inserted  in  the 
act.  This  latter  stipulation  could  not  be  compfiedwidi 
if  the  bill  passed  before  the  sanction  of  the  court  oooU 
be  obtained.  It  is  plain  that  the  parties  contenDiMe 
no  longer  a  period  for  the  payment  of  the  money,  ihw 
six  months  after  the  passing  of  the  act.  That  h&Dg^ 
at  what  time  is  it  reasonable  to  suppose  they  con- 
templated that  it  should  be  ascertained  whether  it  wtf 
a  bargain  or  not  ?    At  all  events,  before  the  monej  wtf 
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pnl;  and  ibat  1%  as  I  have  before  observed,  within  six 
moiktltt  after  the  pasfflng  of  the  bilL  I  cannot  imagine 
my  indacement  on  the  part  of  the  purchasers  to  pay 
the  money  before  die  sanction  of  the  court  of  Chancery 
flhould  be  obtained.  It  is  suggested  that  it  might  have 
been  important  for  the  company  to  do  something  upon 
Ik  agreement,  before  such  sanction  was  obtuned:  but 
I  em  seo  no  advantage  they  could  possibly  acquire 
mier  the  agreement  before  the  vendors  were  in  a  situ- 
ation to  oonvey  the  land ;  and  the  terms  are  express, 
tbiitfae  purchasers  should  have  no  right  under  the 
agreement,  unless  it  was  sanctioned  by  the  court  of 
Qiancery.  I  therefore  think  the  fifth  plea  sets  up  a 
good  matter  of  bar,  —  the  non-performance  of  a  con- 
ditioa  precedent  to  the  right  of  the  plain1il&  to  sue  for 
the  money ;  and  that  the  defendants  are  entitled  to 
jodgment  upon  this  demurrer. 

Maule,  J.  I  also  am  of  opinion  that  the  defendants 
are  entitled  to  judgment  on  the  demurrer  to  the  fifth 
pka.  The  true  construction  of  the  agreement  declared 
upon,  regard  being  had  to  the  subject-matter,  and  to 
Ae  relative  position  of  the  respective  parties,  —  the 
pUntiffs  being  trustees  under  a  marriage-settlement, 
ttd  the  defendants  representing  a  projected  railway 
oompany,  —  appears  to  me  to  be  this:  —  The  parties 
ue  aware,  that,  although  they  have  agreed  as  to  the 
tenna  on  which  the  land  is  to  be  sold,  it  may  be  that  the 
eonttact  is  one  which  they  will  be  unable  to  complete. 
They  therefore  contract,  as  it  were,  de  bene  esse,  for 
the  payment  .of  the  purchase-money  on  the  one  side, 
^  the  conveyance  of  the  land  on  the  other  side,  in 
^  event  of  the  court  of  Chancery  lending  its  sanction 
h)  the  agreement,  —  both  parties  being  well  aware 
^  they  cannot  otherwise  carry  into  effect  the  objects 
^7  have  in  view.    What  they  say,  is,  in  substance 
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ihisj  — -*'  If  tlie  sanction  of  the  court  of  Chanceiy  to  il 
present  agreement  is  not  obtiuned,  no  part  of  it  4i 
bind  us."  If  they  had  said  so  in  tenns^  there  m 
have  been  no  doubt  at  all  about  it.  Looking  ati 
whole  of  the  agreement,  aad  the  euiroundbg  ebcu. 
stances,  as  disclosed  on  the  face  of  the  dedaratioflb 
appears  as  clearly  to  my  mind  that  such  was  the  apN 
ment  of  the  parties,  as  if  they  had  said  it  in  the  ok 
plain  and  direct  terms.  It  has  been  suggested  by  II 
Gray  that  the  company  might  be  content  to  pajt 
money  at  once,  in  consideration  of  obtaining  immedii 
possession  of  the  land,  even  though  they  nught  id 
mately  fail  to  obtain  a  title.  I  cannot  concdve  d 
that  could  have  been  the  contemplation  of  the  partk 
but  I  think  the  true  construction  of  the  agreement 
as  I  have  already  stated,  that,  until  the  sanction  of  \ 
court  of  Chancery  is  obtained,  neither  party  shall  hi 
any  right  to  enforce  its  provisions  against  the  otheTr 
we  were  to  hold  the  plaintiffs  to  be  in  a  conditiai 
call  upon  the  company  to  pay  the  11,700£, — the  i 
months  after  the  passing  of  the  bill  having  etapeedl 
before  the  sanction  of  the  court  of  Chancery  to  t 
sale  of  the  land  had  been  obtained,  it  might  turn  oi 
after  judgment  recovered^  and  execution  executedy  tl 
that  had  taken  place  upon  the  happening  of  which  t 
parties  had  expressly  agreed  that  the  contract  shoo 
have  no  operation  at  all.  That  would  be  to  ded 
that,  in  an  event  in  which  the  parties  have  proTidi 
that  the  agreement  shall  be  nudum  pactum,  it  shall  I 
operative  in  a  most  important  particular,  and  to  tl 
entire  extent  of  what  is  provided  to  be  done  on  oi 
side,  viz.  the  payment  of  a  large  sum  of  money*  It 
true  that  there  are  cases  where  a  stipulation  that  a  oa 
tract  shall,  in  a  given  events  be  altogether  null  sxiiw 
means,  not  that  it  shall  be  wholly  null  and  voidy  h 
only  that  it  shall  be  null  and  void  from  the  tioM  < 
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die  ]iai»peiiii!g  of  the  event  contemplated:  as,  for 
mitinoe^  in  the  case  of  a  lease^  where  there  is  a  proviso 
tint  it  shall  be  null  and  void  in  case  of  any  breach  of 
ooienant ;  the  lease  there  cannot  be  wholly  null  and 
foid ;  It  must  operate  as  a  valid  lease,  creating  the  rela>- 
tioD  of  landlord  and  tenant  between  the  parties,  until 
tbe  li^ypening  of  the  event  which  is  to  make  it  void. 
Ib  tlitt  case,  the  real  meaning  of  the  expression  is,  that, 
upon  the  happening  of  the  contingency  provided  for, 
the  teim  shall  cease  and  determine.  That  is  putting  a 
cooetniction  upon  words  contrary  to  their  natural  and 
oidnitiy  meaning,  in  order  to  ^ve  effect  to  the  manifest 
iitation  of  the  parties*  Here,  no  difficulty  of  that  sort 
fmeats  itself.  The  clear  and  unambiguous  intention 
of  tke  parties  was,  that  neither  should  be  bound  by  the 
CQDtnu^t,  unless  it  should  receive  the  sanction  of  the 
ooort  of  Chancery.  The  whole  substance  of  the  contract 
on  the  one  side,  is,  the  payment  of  the  money :  and,  in 
tbe  event  of  the  sanction  of  the  court  of  Chancery  not 
king  obtained,  there  is  no  kind  of  consideration  on  the 
other  ade.  I  think,  therefore,  it  is  abundantly  clear 
tkat  this  is  an  agreement  which  was  to  take  effect  only 
upon  the  happening  of  an  event  which  has  not  hap- 
pened; and  therefore  that  the  declaration  discloses  no 
oioae  of  action. 
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T.  Williams,  J.  I  am  of  the  same  opinion.  The 
oontract  provides  that  all  shall  go  for  nothing,  unless 
the  eanction  of  the  court  of  Chancery  is  obtained :  but 
It  is  altogether  silent  as  to  the  time  at  which  such  sanc- 
tion is  to  be  obtained.  It  is  obvious  that  there  must  be 
tome  limit ;  and  the  question  is  what  that  limit  is  to  be 
^plied  to  be.  For  the  purpose  of  the  present  case,  it 
%  in  my  opinion,  enough  to  say  that  it  cannot  exceed 
^  time  within  which  the  defendants  might,  by  the 
terms  of  the  agreement,  be  called  upon  by  the  plaintiffs 

TOL.  VIII. —  C.  B.  II 


48S 


MICHAELllAS  TERM, 


1849. 

PoBGHBB 

Gasdksb. 


to  pay  the  money,  viz.  six  months  after  the  pasring  of 
the  bilL    The  event  contemplated  by  the  parties  nai 
haying  taken  place,  it  seems  to  me    that  the  agrae- 
ment  cannot  be  made  the  subject  of  an  action,  ind 
consequently  that  our  judgment  must  be  for  the  de- 
fendants. 


Talfoubd,  J*  I  am  of  the  same  opinion.  It  flq^em 
to  me  that  the  whole  consideration  for  the  payment  of 
the  large  sum  of  money  which  the  phdntiffi  sedk  to 
recover  in  tlus  action,  is  nothing  of  value,  unka  tbe 
sanction  of  the  court  of  Chancery  should  have  been 
obtained.  That  was  perfectly  well  known  to  both 
parties  at  the  time  of  entering  into  the  agreement. 
When,  therefore,  the  six  months  from  the  time  of  the 
passing  of  the  act  had  passed  by  without  the  sanction  of 
the  court  of  Chancery  being  obtained,  the  jhiaSSf 
right  to  demand  the  11,7002.  was  gone.  The  pnrtioB 
must  necessarily  have  intended  that  the  sanction  of  the 
court  of  Chancery  should  be  obtained  within  tiie  peiiod 
stipulated  for  the  payment  of  the  money,  inasmuch  ts, 
without  it,  there  would  be  a  total  failure  of  conriden- 
tion.  We  are,  therefore,  justified  in  reading  the  agre^ 
ment  as  if  those  words  had  been  actually  introduced  into 
it :  and,  so  reading  the  agreement,  no  right  of  action  hu 
arisen  upon  it. 

Judgment  for  the  defendantai 
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\JEBTf  fcHT  interest,  and  for  money  due  upon  an  a.,  a  trader^ 
account  stated.  ®n^^d  into 

The  defendant  pleaded,  that,  after  the  contracting  of  ^^n^,  by 
le  Mid  debts,  and  before  the  commencement  of  this  suit,  deecl^  with 
»  iPrit,on  the  17th  of  May,  1843,  by  indenture  then  J^^^S' 
Bide  between  the  defendant  of  the  first  part,  A.  B.,  C.  D. ,  was  agreed 
Dd  E.  F.,  of  the  second  part,  and  the  plaintiff  and  J^**  ^«  ^^^^^^ 

Dave  a  letter 

fifWi  Other  persons,  therein  described  as  creditors  of  ^f  licence 
die  defendant,  of  the  third  part, — reciting,  that  the  de*  for  five  yean^ 
isndaiit  had  for  some  time  past  carried  on  the  business     ^^^f^  ^^"^ 

,  *^  period  he 

«  i  nlk-meroer ;  that  the  several  debts  due  imto  the  should  carry 
prfeB  thereto  of  the  second  and  third  parts,  which  ®°  ^^^  ^^^^ 

m;  that  the  defendant  was  unable  immediately  to  certain  per- 
«&fy  the  said  debts ;  and  that  it  was  considered,  that,  ^^^^^^  ^'^L°d 
with  a  view  to  the  gradual  realization  of  his  effects^  it  it  was  pro- 
TOild  be  more  advantageous  to  all  parties  interested,  titled,  that, 
*l»t  the  defendant  should,  for  the  period  of  five  years,  ^\^qJ^^  during 
be  permitted  to  carry  on  the  said  business  under  the  the  con- 
iwpection  of  the  said  A.  B.,  C.  D.,  and  JE.  F.,—it  was  Jj|^''fi"^^^f 
%i^  that  the  business  which  had  been  so  carried  on  molest  or 
lythe  defendant  should  thenceforth  be  carried  on  under  i^^^^M^  v:ith 
^6 superintendence  of  inspectors  on  behalf  of  the  said  xq\\^q  true  ^ 
cj'rfitors,  for  the  term  of  five  years  from  the  day  of  the  intent  and' 

meaning  of 
4e  indenture,  A,  should  thenceforth  be  relieved,  exonerated,  acquitted,  and  dis- 
^batged  of  and  from  all  debts  and  demands  of  the  creditor  by  whom  the  letter  of 
'^coee  should  be  so  contravened,  and  that  the  aaid  indenture  should  or  might  be 
^^Bodstf  m  bar  to  euch  respective  debts  or  demands  accordingly  :  — 

Held,  that  the  bringing  of  an  action  by  a  creditor,  party  to  the  deed,  within  the 
^  years,  waa  a  "  molestation  or  interference"  with  A.,  within  the  meaning  of 
'^  piDTiso ;  and  that  the  indenture  operated  as  a  defeasance,  and  was  pleadable 
^  Wasauch. 
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date  of  the  said  indenture,  or  until  the  inspecton  ahonXij 
deem  it  expedient  to  wind  up  the  said  business  under 
the  provision  in  such  behalf  thereinafter  contained,  or 
until  the  letter  of  licence  thereinafter  granted,  should  be 
revoked:  That,  in  pursuance  of  the  said  recited  agree- 
ment, the  said  several  persons  parties  thereto  of  ibe 
second  and  third  parts,  did,  by  the  said  indenture  give 
and  grant  unto  the  sud  defendant,  until  the  17tk  of 
May,  1848,  or  until  the  licence  by  the  said  indenture 
granted  should  have  been  determined  under  the  pro* 
visions  thereinafter  contained,  full  and  free  Uoence  and 
authority  to  pass  and  repass  to  and  from,  and  reside  io^ 
any  place  where  the  nature  of  the  business  m^t 
require,  and  to  carry  on  the  said  business,  and  to  col* 
lect  and  dispose  of  the  estate  and  effects  of  the  defeodtat 
under  the  superintendence  of  the  inspectors  for  the  time 
being ;  and,  further,  that,  if  any  of  the  said  penoD0 
parties  thereto  of  the  second  and  third  parts,  or  tbe  e(^ 
partners,  executors,  administrators,  or  assigns  of  anj  of 
them,  should,  at  any  time  thereafter  during  the  oon* 
tinuance  of  the  licence  thereby  granted,  moleH  or  i$iUr^ 
fere  with  the  defendant,  contrary  to  the  true  intent  and 
meaning  of  the  said  indenture,  then  and  in  that  case^  audi 
thenceforth,  the  defendant,  and  his  heirs,  exeeotoi^y 
administrators,  and  assigns,  should  be  relieved,  exone* 
rated,  acquitted,  and  for  ever  discharged  of  and  from  aU 
debts  and  demands  whatsoever  which  were  then  doo 
unto,  or  then  could  be  made  by,  the  creditor  or  cieditortf 
respectively  by  whom  the  sud  letter  of  licence  theron-* 
before  contained,  should  in  any  such  respect  be  eoa'* 
travened,   and   of  and  from  all  manner    of  actieo^ 
suits,  damages,  costs,  charges,  expenses,  and  cIaiiD9» 
by  reason,  on  account,  or  in  consequence  of  the 
debts  or  demands  respectively,  and  that  the  said  ii 
denture  should  or  might  be  pleaded  in  bar  to  ntch 
respective  debts  or  demands  accordingly, — as  by  the 
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Btufe  would  appear :  That,  after  the  contracting 
id  debts,  and  before  the  commencement  of  this 
rit,  on  &Cv  the  plaintiff  signed,  sealed,  and  as 
nd  deed  delivered  the  said  indenture  to  the  de- 
iSy  and  then  became  and  was,  a  party  thereto 
ird  part ;  and,  at  the  time  of  the  plaintiff's  so 
g  and  delivering,  and  becoming  a  party  to,  the 
intnre,  the  plaintiff  was  a  creditor  of  the  de- 
Tor  and  in  respect  of  the  said  debt  in  the  de- 
mentioned,  and  not  otherwise ;  and  the  plain- 
:ecuted  and  delivered,  and  became  a  party  to^ 
indenture,  as  a  creditor  for  and  in  respect  of  the 
t,  and  for  and  in  respect  of  the  causes  of  action 
leclaration   mentioned,  and  not  otherwise, — 
f  the  indenture :  Averment,  that  the  said  term 
rears  in  the  said  indenture  mentioned,  had  not 
at  the  time  of  the  commencement  of  this  suit, 
t  the  defendant  had  performed  all  things  in  the 
nture  contained  on  his  part  to  be  performed ;  and 
er  the  making  of  the  said  indenture,  and  during 
tinuance  of  the  licence  thereby  granted,  and 
16  debts  in  the  declaration  mentioned  were  due 
laintiff,  to  wit,  on  &c.,  the  plaintiff  did  molest 
rfere  tcith  the  defendant^  contrary  to  the  true 
nd  meaning  of  the  said  indenture^  by  then  insti' 
nd  commencing  this  snit  against  the  defendant, 
neans  of  the  premises,  then  released,  exonerated, 
3,  and  for  ever  discharged  the  defendant  of  and 
\  debt,  damages,  and  causes  of  action  in  the  de- 
\  mentioned,  and  of  and  from  all  actions,  suits, 
,   costs,    charges,    expenses,    and    claims,    by 
m  account,  or  in  consequence  of  the  said  debt, 
g  to  the  true  intent  and  meaning  of  the  said  in- 
—  verification, 
ral  demurrer,  and  joinden 
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WilleSi  in  support  of  the  demurrer,  (a)  1.  The  mS^ 
out  of  a  writ  within  the  stipulated  period,  is  not  a  molest- 
ation within  the  terms  of  the  covenant.  Hie  plea,  there- 
fore, is  bad.  The  averment  that  the  plaintiff  ^^  did  mohrt 
and  interfere  with  the  defendant,  contrary  t6  the  tnie 
intent  and  meaning  of  the  indenture,  by  institatiiigtiid 
commencing  this  suit  against  the  defendant,"  would  be 
proved  by  shewing  that  a  writ  was  issued,  and  nochi^ 
more :  Harris  v.  Mantle,  {b)  The  plea  should  have  gone 
on  to  allege  in  what  manner  the  defendant  was  moiestod 
or  interfered  with.  The  writ  may  have  been  inoed 
merely  for  the  purpose  of  saving  the  statute  of  fiiiut»- 
tions;  or,  a  nolle  prosequi  may  have  been  entered* 
[Maukj  J.  Must  we  not  assume  that  the  suit  was  coot* 
menced  for  the  purpose  of  molesting  and  interfering  with 
the  defendant  ?  An  action  is  usually  brought  ibr  the 
purpose  of  obtaining  judgment  and  execution.] 

2.  The  molestation  and  interference  set  up  by  the 


(a)  The  points  inarlced  for 
argument  on  the  part  of  the 
plaintiff,  were  as  follows  :  — - 
^*  That  it  is  not  shewn^  except 
by  way  of  inference,  that  the 
bringing  of  an  action  by  the 
plaintiff  against  the  defendant, 
is  a  molesting  or  interference, 
within  the  provisions  of  the 
covenant;  that  the  molesting 
against  which  the  covenant  pro- 
vides, must  mean  such  molest- 
ing as  would  prevent  the  de- 
fendant from  doing  that  which 
the  plaintiff  by  the  deed  licences 
the  defendant  to  do ;  that  the 
plea  does  not  shew  with  cer- 
tainty how  the  bringing  of  the 
action  so  molested  the  defend- 
ant; that,  if  the  bringing  of 
the  action  is  a  molesting 
within  the  covenant,  then  the 
covenant   (as,  by  the  deed^  a 


debt  is  declared  to  be  doe  to 
the  plaintiff,  wbik^  by  the  csfB* 
nan^  the  recovery  of  the  debt 
is  declared  to  be  saspended  for 
five  years,)  amounts  to  a  eove* 
nant  not  to  sue   daring  Aa^ 
period,  which   cannot  be  tbc 
case,  as  the  deed  is  clearly  iii'*' 
tended  to    provide  means  fiif 
the   satisfaction  of    the  debC 
which  it  clearly  would  not  do, 
if  it  suspended  the  debt,  and 
thereby   caused  a    lelcne  by 
operation  of  law ;  and  that  tln^ 
covenant,  supposing  ittoamouB  t 
to  a  covenant  not  to  ioe  fd^ 
the  debt  for  five  ycnr^  cuboC 
be  pleaded  in  bar,  but,  if  avaal* 
able  to  the  defendant,  is  ivail* 
able  only  in  an  action  lo  net^ 
ver  damages  for  breach  of  tlic 
covenant." 

(6)  3  T.  A  507. 
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iBg  die  soing  out  a  writ,  the  defence,  if  it  be  onei 
fter  action  brought,  and  therefore  should  have 
Baded  to  the  further  maintenance  of  the  action. 
be  proviso  in  question  being  contrary  to  a  rule 
It  cannot  operate  as  a  release.  Assuming,  —  as, 
was  expressly  held  in  Ford  v.  Beech  (or),  —  that 
ant  not  to  sue  for  a  given  time,  cannot  be  pleaded 
the  question  here  will  be,  whether,  the  general 
n  of  the  parties  being  to  keep  alive  the  debt, 
m  of  words,  the  practical  effect  of  which  will  be 
mt  the  creditor  from  suing  within  the  time,  can 
rded.  The  foundation  of  the  decision  in  Ford  y. 
fas  this,  that,  if  the  deed  barred  or  suspended 
Btor's  remedy  for  any  period,  however  short,  the 
'ould  be  a  total  release  of  the  debt ;  and  there- 
)  court  construed  the  agreement  as  ^ving  the 
nt  merely  a  right  J  of  action  for  breach  thereof  if 
intiff  sued  while  the  payments  were  continued. 
,  J.  Is  there  anything  to  prevent  a  release  from 
mde  to  operate  in  future,  if  the  parties  so  in- 
^  If  that  may  be  done,  can  more  correct  words 
ted  for  the  purpose  than  those  here  used  ?]  It 
that  this  is  good  as  a  defeasance.  [MauUy  J.  If 
)y8  the  debt,  it  is  a  good  answer  to  the  action, 
fcever  name  it  may  be  called.  V.  Williams,  J. 
!  any  difference  between  a  defeasance  and  a  con« 
^cept  that  the  one  is  in  the  game,  and  the  other 
Terent  instrument? (J)  Wilde,  C.  J.  A  covenant 
ue  does  not  operate  as  a  release.  But  here  you 
rreed,  that,  if  you  do  sue,  a  release  shall  come 
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I  Q.  B.  852,  in  error. 
T.  21  H.7,  fo.  24,  pi. 
nix,  C.  J.^  points  out  the 
operation  of  a  condi- 
a  defeasance^  viz,  that 
on  which  is  repugnant 
)ligation  to  which  it  is 


annexed^  is  merely  void,  and 
the  ohligation  stands ;  hut  that^ . 
where  there  is  a  defeasance 
which  is  repugnant  to  an  an** 
tecedent  ohligation^  the  defeas- 
ance stands,  and  the  ohligaiion 
is  avoided. 
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into  operation.     The  mere  additicm  of  aooiedmig  u.a 

consequence,  does  not  alter  the  l^al  operation  of  tiie 
instrument.]     The  effect  of  this  deed,  if  it  operates  at 
all  as  a  release,  is,  to  make  it  operate  as  an  immeHaU 
release.     [Mauk^J.    May  there  not  be  aneflfectiTO 
stipulation  to  put  an  end  to  a  debt  ?]    That  would  be  a 
defeasance :  and  it  is  not  so  pleaded*     Either  this  mot 
be  taken  to  be  an  immediate  discharge  of  the  debt»  or 
the  court  must  say  that  the  parties  have  attempted  to 
do  what  cannot  be  done,  viz*  to  suspend  the  debt  for 
five  years,  and  then  revive  it.     [Maule^  J.    Yoa  are 
seeking  to  enforce  a  construction  of  the  deed  which  is 
manifestly  contrary  to  the  intention  of  the  parties*   Is 
there  any  inconsistency  in  an  agreement  to  Bospend  a 
present  debt  for  a  given  period  ?    Wilde^  C.  J.,  referred 
to  Kearslahe  v.  Morgan  (a),  and  Stracey  v.  Tlie  Bank  tf 
England  (&)•]     The  case  of  a  n^otiable  security  ie  ta 
exceptional  case :  James  v.  JVilUams.  (c)    It  would  be 
unjust  to  the  debtor  to  allow  his  creditor  to  sue  hiio 
whilst  the  bill  was  outstanding.     [Wilde^  C.  J.   Sop- 
pose  the  bill  is  not  negotiable  ?]   In  that  cas^  it  clearly 
operates  no  suspension.    [Maule^  J»   If  the  thing  which 
the  parties  agree  to  do  here,  may  be  done  for  one  con- 
sideration^ why  may  it  not  for  another  ?]    The  principle 
upon  which  the  cases  proceed,  is  referable  to  the  kw- 
merchant.     [Maule^  J.    The  case  of  a  bill  of  exchange 
is  complicated  with  some  difficulties.   But,  is  there  any- 
thing unlawful  in  giving  an  extended  credit  for  five 
years  ?]     It  is  adding  a  new  incident  to  a  chose  in 
action.     A  creditor  cannot  bind  himself  not  to  sue  for 
a  debt  for  a  limited  period,  except  by  taking  a  n^oti- 
able  security.      In  Stracey  v.  The  Bank  of  En^and 
there  was  no  suspension  of  the  right  of  action.    VfhBa 
once  a  right  of  action  has  accrued,  there  is  no  mode  If 


(a)  5  T.R.5iS. 

(b)  6  Bingh.  754./  4t  M.i^ 
P.  6S9. 


(c)  IS  Jf.  4- r.  828. 853. 
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le  creditor's  right  can  be  got  rid  of,  but^accord 
{(action,  and  release.  [  V.  WiUiams,  J.  Is  it  in- 
it  with  the  character  of  a  chose  in  action,  that, 
appening  of  a  given  event  five  years  hence,  the 
all  be  discharged  ?]  In  that  case,  there  would 
noqiension  of  the  debt  until  the  happening  of 
it  contemplated.  [  V.  Williams^  J.  A  legacy 
I  nature  of  a  chose  in  action.  Suppose  a  legacy, 
condition  that  it  should  be  void  if  the  legatee 
ill  for  it,  —  would  that  be  bad  ?]  Possibly  not. 
JUimSi  J.  In  Cooke  v.  Turner  (a),  such  a  con* 
&  a  devise  of  real  estate,  was  held  to  be  valid.] 
)ective  right  of  action  may  be  waived;  as  in 
Gillett  (ft),  where,  to  a  declaration  in  assumpsit 

on  mutual  promises  to  marry  within  a  reason- 
le,  it  was  held  to  be  a  good  plea,  that,  after  the 
r  and  before  any  breach  thereof,  the  plaintiff 
I,  exonerated,  and  discharged  the  defendant 
I  promise,  and  the  performance  thereof.  Stracey 
Bank  of  England  is  expressly  overruled  by 
Beech.  [WildeyCS.  It  was  not  so  intended : 
\  the  judgment  in  Ford  v.  Beecli ;  and   I   re- 

I  had  a  very  long  discussion  with  one  of  my 
brothers  upon  it.]  The  plaintiff  there  clearly 
ive  had  no  right  of  action  until  he  called  for  a 

of  the  stock.  In  Thimbleby  v.  Barron  (c),  it 
d  that  a  covenant  not  to  sue  upon  a  simple 

debt  for  a  limited  time,  is  not  pleadable  in  bar 
tion  for  such  debt,  —  the  learned  counsel  who 
light  to  uphold  the  plea,  being  told  by  the  court 
\  books  were  full  of  authorities  against  him. 
rd^  J.  The  court  of  error,  in  Ford  v.  Beech, 
pressly  to  contemplate  this  case.  Parke,  B.,  in 
ig  the  judgment,  says  (d) :     "  In  1  RolL  Abr. 


1849. 

GfBBONf 

VouiLiioir. 


\M.ii^W,  727. 
M.  4  W.  55. 


(c)  S  M.  Sf  W.  210. 
(rf)  nQ.-B.872. 


490 
1849. 

GlBBOHt 


MICHAELMAS  TERM, 

939.  tit.  Extinguishment  (L),  pL  2.  (a),  h  is  siid,  Aii 
^<if  the  obligee  grants  to  the  obligor  that  he  shall  Bolb 
sued  or  vexed  upon  the  said  obligation  before  sndi  adq 
and,  if  he  is,  then  that  he  shall  plead  the  said  gnnti 
an  acquittance,  and  that  the  obligation  shall  be  loi 
and  of  none  effect,  this  is  a  suspenrion  of  the  debt,  a 
hj  consequence  a  release.''  It  must  be  obserredy  tk) 
in  that  case,  it  was  expressly  covenanted,  ifaat»  m  A 
event  of  the  covenantor  suing  upon  the  obligation,  on 
trary  to  his  covenant,  the  obligation  should  be  voii 
and  that  the  obligor  or  covenantor  should  plead  fl 
covenant  as  an  acquittance,  which,  hy  consequence  wi 
a  release:  the  covenant  in  that  case,  therefor^  woe 
much  beyond  a  mere  covenant  not  to  sue.'']  Onrefarii 
to  the  passages  in  the  Year  Books,  upon  which  Bd 
founds  himself  (b),  it  will  be  found  that  the  debt  tiia 
is  held  to  be  gone  at  once.(e)  [^Talfaurd,  J.  Aybjl 
V.  Scrimpskire  (d)  is  an  authority  against  you«]  Tk 
case  presents  different  aspects,  according  to  the  book  i 
which  it  is  reported.  In  the  reports  in  HoU  and  J 
Shower y  the  deed  is  stated  to  have  had  the  very  sn 
provision  that  is  found  here.  [  V.  fftlliams,  J.  iSliW 
states  as  the  principal  case,  what  Comberhcuh  stalei  i 
an  illustration.]  In  Carthew  it  is  somewhat  diflfenad 
reported :  and  the  note  at  the  end  of  the  case,  — upo 
which,  no  doubt,  reliance  will  be  placed  on  the  othc 
side,  —  is  evidently  a  mistake.  [  fVilde,  C.  J.  CarAei 
professes  to  be  setting  out  the  terms  of  the  covenant 
which  the  other  reporters  do  not.     Mauley  J.  lAtOdm 


(a)  Translated^  11  Fin.Abr. 
461. 

(6)  T.  21  H.  7,  fo.  23,  pL 
15.y  in  B.  R.:  and  see  post, 
494  (a). 

(c)  The  obligation  was  held, 
by  Fineux,  C.  J.,  and  Tremaile, 
J.,  the  only  judges  mentioned^ 
to  be  avoided  by  the  defeasance^ 
upon  the  happening  of  the  event 


contemplated'by  the  defewwe 
namely^  the  putting  of  the  ott 
gation  in  suit  before  the  fta 
of  St.  MichaeL 

(d)  Carth.6S.  AlsoiqMiiBi 
as  Ayliff  v.  Scrwuhein,  1  Skm 
46.^  Anon.  Comb.  12&,  JjfiR 
V.  SdHmshaw,  2  SaOu  579 
Ayliff  V.  ScrimAire^  Btf,  km 
HoU,  6l9.>  3  Banff.  Jkr.  457 
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■nd  ihe  oominentary  thereon(a),  shew  that  a  maa 
akaae  upon  condition ;  though  not  for  a  limited 
]  UUleUm  and  Cake  are  there  treating  of  rights 
ban  T^hts  oi  action*  In  Carivil  v.  Edwards  (b), 
hiAd,  that,  to  debt  on  bond,  hj  an  executor,  the 
mt  cannot  plead  in  bar^  that  the  testator  and 
reditors  of  the  defendant  entered  into  a  letter  of 
\  with  him,  in  which  thej  covenanted  and  agreed 
sue  him  within  such  a  time,  on  pain  of  forfeiture ; 
does  not  amount  to  a  release  of  their  debts. 

r&  HiUf  contrct.  (c)  1.  It  is  s^d  that  the  suing 
writ  within  the  five  years,  is  not  a  molestation 
the  meaning  of  the  covenant  set  out  in  the  plea. 
^  it  is  to  be  observed,  a  deed  not  entered  into 
m  the  pliuntiff  and  the  defendant  only ;  but  a 
}  which  several  other  persons,  creditors  of  the  de- 
t,  are  parties,  and  executed  by  each  creditor  upon 
ith  of  all  the  others  being  assenting  parties,  and 
thereby.  The  object  and  intention  of  the  deed 
'  appear  from  the  recital,  —  that  the  defendant 
lable  immediately  to  satisfy  his  debts,  and  that  it 
Qsidered,  that,  with  a  view  to  the  gradual  realiza- 
'  his  effects,  it  would  be  more  advantageous  to  all 
I  interested,  that  the  defendant  should,  for  the 
of  five  years,  be  permitted  to  carry  on  his  busi- 
nder  the  inspection  of  certain  persons  therein 
:  and,  accordingly,  it  was  agreed  that  the  defend- 
mld  have  a  letter  of  licence  for  that  period ;  and 
omes  the  proviso,  that,  if  any  of  the  creditors 
»at  anytime  thereafter  during  the  continuance  of 
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Co.  Litt.  274.  a-,  274.  b. 
I  Show.  S30.,  5.  C.  {per 
rvdl  V.  Edwardt)  Carth. 
9».  temp.  Holt,  54S. 
The  points  marked  for 
It  on  the  part  of  the 
nt^were  as  follows:  — 
the  oovenant  set  forth  in 


the  plea  is  a  good  defence  to 
the  action  ;  for,  on  the  molest- 
ation taking  place,  the  covenant 
became  absolute,  and  operated 
as  a  release ;  and  that  the 
bringing  of  this  action  is  a  mo- 
lestation within  the  meaning  of 
the  terms  of  the  covenant." 


492 


MICHAELMAS  TERM, 


1849. 

Gibbons 
vouillon. 


the  licence  thereby  granted,  molest  or  inierfsi^  wUh  At 
defendant^  contrary  to  the  true  intent  and  meaning  (ffiki 
said  indenture,  then,  and  in  that  case,  and  thenoeforthi 
the  defendant,  his  heirs,  &c.,  should  be  relieyed,  exone- 
rated, acquitted,  and  for  ever  discharged,  of  and  from  lU 
debts  and  demands  whatsoever  which  were  then  doe 
unto,  or  then  could  be  made  by,  the  creditor  or  credi- 
tors respectively  by  whom  the  said  letter  of  licence 
thereinbefore  contained,  should  in  any  such  req)ect  be 
contravened,  &c.  It  is  difficult  to  conceive  what  tint 
means,  unless  it  means  a  molestation  or  interference  Ij 
bringing  an  action. 

2.  With  respect  to  the  form  of  the  plea,  it  is  to  be 
observed  that  there  is  no  special  demurrer  on  the  ground 
that  the  commencement  is  improper :  and,  if  there  wen 
any  thing  in  the  objection,  it  is  answered  by  the  case  of 
Le  Bret  v.  Papillon.  (a)    There,  one  who  was  an  alien 
amy  at  the  time  of  the  action  brought,  became  an  alien 
enemy  before   plea   pleaded:    the  defendant  pleaded» 
that  the  plaintiff  ought  not   to  have  or  maintain  Ms 
action,  because  he  was,  before  and  at  the  time  of  er- 
hibiting  his  bill,  and  noio  is,  an  alien  enemy,  &&,  coD" 
eluding  that  therefore  the  plaintiff  ought  to  be  baned 
from  having  or  maintaining  his  action,  &c. :  to  this  pkt 
the  plaintiff  replied,  that,  at  tlie  time  of  exhibiting  kit 
bill,  he  was  an  alien  amy,  wherefore  he  prayed  judj' 
ment  and  his  damages :  it  was  held,  on  demurrer,  tbaft 
the  plea  was  ill  pleaded :  but  yet,  as  the  court  were  tf 
officio  bound  to  give  such  judgment  as  appeared  upon 
the  whole  record  to  be  proper,  without  rq^ard  to  tbe 
issues  found  or  confessed,  or  to  any  imperfection  in  tbe 
prayer  of  judgment  on  either  side ;  and,  as  it  appeared 
upon  the  whole  that  the  plaintiff  was  now  an  o&a 
enemy,  and  therefore  incapable  of  maintuning  forAtf 
his  suit,  judgment  was  given,  that  he  be  barreift^ 
further  having  or  maintaining  his  action. 


(a)  4J?a#r,  502. 
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3.  It  18  then  said  that  the  covenant  in  question  is  not 
sidaUe  in  bar  to  an  action  for  one  of  the  debts  men- 
oed  in  the  deed ;  but,  at  most,  only  gives  ground 
r  t  cross-action,  or  for  a  bill  in  equity.  The  bringing 
doB  action  is  not  merely  a  violation  of  the  covenant 
&h  the  plaintiff  has  entered  into  with  the  defendant  ( 
it  it  is  also  a  breach  of  faith  with  every  one  of  the 
bar  creditors  who  were  parties  to  the  arrangement.  It 
ixAj,  therefore,  cannot  be  the  subject  of  a  cross-action, 
e  damages  in  which  would  not  be  commensurate  with 
e  injury.  A  covenant  between  A.  and  J5.,  not  to  sue 
r  i  limited  time,  is  not  the  proper  subject  of  a  plea  in 
r:  but,  if  the  deed  declares  the  debt  to  be  forfeited  if 
ed  for  within  the  time,  and  enables  the  debtor  to 
ead  it,  it  does  operate  as  a  bar.  This  is  distincUy 
id  down  in  1  Boll.  Abr.  939.,  tit.  Extinguishment  {Jj)f 
.  L  2. (a): — *'  Si  Tobligee  covenant  ove  Tobligor  que 
t  lie  a  performer  covenants,  nemy  a  luy  molester  ou 
or  Iny  devant  tiel  jour,  ceo  nest  ascun  suspension  del 
itt,  car  le  proper  sense  del  paroll  est  d'aver  covenant 
r  oeo  sil  luy  sue  devant  le  jour,  et  nemy  a  faire  ceo 
irele8.(i)  Si  Tobligee  grant  al  obligor  quil  ne  serra 
le  nee  vex  sur  le  dit  obligation  devant  tiel  jour,  et,  sil 
it,  que  donque  il  pledera  le  dit  grant  come  un  acquit- 
no^  et  que  le  dit  obligation  serra  void  et  de  nul  effect. 
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(•)  Tnmslated,  11  Vin.  Abr. 
K  tnd  anti^  p.  490. 
(6)  Citing  Down  y.  Jeffreys. 
teeiie  of  Deux  v.  Jefferies^ 
^BHss.  S52.,  in  as  follows : 
''Debt,  upon  an  obligation. 
^  defendant  pleads  that  the 
■inti^  by  indenture,  did  cove- 
it  that  he  would  not  sue  the 
^  before  Michaelmas,  and 
lenpon  demanded  judgment, 
^etio.  &c.,  intending  ^at  the 
00,  being  suspended  for  that 
e,  wag  gone  for  erer.  It 
^  thereupon  demurred,  tnd 


argued  by  Fleming  for  the 
plaintiff,  and  by  Drew  for  the 
defendant,  and  21  H.7,  fo.  24., 
and  4  H,  7,  fo,  6.,  were  cited. 
But  the  court,  without  further 
argument,  resolved  for  the 
plaintiff;  for,  it  is  only  a  cove- 
,  nant,  and  shall  not  enure  as  a 
release :  and  it  is  not  to  be 
pleaded  in  bar,  but  the  party  is 
put  to  his  writ  of  covenant,  if 
he  sued  before  the  time,  fiut^ 
if  it  had  been  a  covenant  that 
he  would  not  sue  it  at  all,  then 
peradventure  it  might  enure  as 
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oeo  est  un  suspension  del  obligation,  et  iflBint  per 
quens  un  reles, — oar  ceo  est  un  grant^^-et  queila 
pledera  come  un  acquittance.''  (a) 

There  is  a  singular  diversity  in  the  reports  oSAjl^ 

v.  Scrimshire.  In  the  reports  in  Carthew  and  in  SJM 

it  is  stated  simply  as  a  oovenant  not  to  sae  for  a  linili 

time.    In  the  former,  the  very  case  now  befbn  ti 

court  is  put  in  the  most  pointed  manner: — ** Ncitu  ] 

the  argument  of  this  case,  it  was  allowed  by  all,  tint 

letter  of  licence  containing  the  words  followin|^  n 

that,  if  the  creditor  sue,  &c,  within  such  a  time,  tk 

his  debt  shall  be  forfeited,  such  licence  is  pleadabk : 

bar :  therefore,  in  the  principal  case,  the  covenant  bdi 

temporary,  and  limited  to  a  certain  time,  and  tin 

being  no  words  in  the  deed  of  defeasance  to  make  ti 

debt  forfeited,  upon  a  suit  commenced,  &&,  the  con 

was  clear  in  opinion  it  was  not  pleadable  in  bar,  bi 

that  an  action  of  covenant  was  his  proper  remedy."  1 

Camberbach  the  report  runs  thus :  —  The  defendii 

pleaded  that  the  plaintiff,  after  the  money  was  due  c 

the  bond,  covenanted  and  granted,  by  indenture,  tti 

to  sue  the  defendant  in  ninety-nine  yean;  to  whic 

the  plaintiff  demurred.     And  Holt,  C.  J.,  said,  ''tb 

the  suspension  of  this  action  will  not  destroy  the  boiM 

for,  every  defeasance  is  quodammodo  a  suspenuon:  tb 

a  covenant  not  to  sue  at  all  is  an  acquittance,  bnt 

covenant  not  to  sue  a  bond  within  such  a  time,  go< 

only  in  covenant :  that  the  rule  that  a  personal  actio 

once  suspended  is  for  ever  extinct,  doth  not  hold  in  ai 

cases."     And  JDolben  agreed.     ShotceVf  in  his  report  o 

Carivil  v.  Edwards  (i),  concludes  with  an  adjauniattar, 


a  release,  and  to  be  pleaded  in 
bar^  but  not  here ;  for,  it  never 
was  the  intent  of  the  parties  to 
roake  it  a  release.  And  it 
was  adijndged  for  the  pUintiff.'' 
S.  C.  Anderwn,  307. 


(a)  Citing  the  Tear  Boi^ 
21  H.  7,  fo.  23.  b.;  which  «• 
is  also  abridged,  Bra,  Ahr.^ 
Barre,  pL  52.^  DefautoMt^ 
15,  16.,  GranU,  pL  58. 

(b)  lShm.S30. 
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lod  he  does  noty  in  his  argament,  oite  Ayliffe  v.  Scrimr 
Jure;  which  occurred  but  two  years  before,  and  which, 
Mieported  by  himself,  was,  if  correct,  a  distinct  autho- 
%  m  his  £Eivoiir.  Tailock  y.  Smith  (a)  is  a  very  strong 
nthonfcy  in  &,vova  of  the  defendant.  There,  by  an 
ignement  between  the  defendants  and  their  creditors, 
all  tbe  defendants*  stock  in  trade  was  placed  in  the 
hudB  of  tmstees  for  the  benefit  of  the  creditors,  and 
ik  drfendants  were  to  execute  to  the  trustees  a  con- 
Teymoeof  all  their  estate, — in  which  deed  were  to  be 
iBBerted  all  other  usual  clauses.  The  trustees  carried 
on  tibe  defendants'  business,  and  paid  the  creditors  10«. 
m the  pound;  they  then  tendered  for  execution  by  the 
defendants,  a  conveyance  of  all  their  estate,  containing 
A  dniBe  of  release,  which  the  defendants  objected  to  as 
iDflofficient,  and  refused  to  execute  the  conveyance :  the 
imtniment  not  having  been  executed  by  all  the  creditors, 
a  meedng  at  which  the  defendants  were  called  on  to  ex- 
Mte,  was  adjourned,  in  order  that  the  signature  of  every 
creditor  might  be  obtained:  and  it  was  held  that  the 
phintiffif,  who,  as  creditors,  were  parties  to  the  above 
agreement,  could  not  sue  for  their  original  debt,  at  least 
^BxSi  the  conveyance^  such  as  it  was,  had  been  executed 
hj  all  the  creditors,  and  refused  by  the  defendants. 
S^chardsan  v.  Rickman(b)  is  cited  in  Kear slake  v. 
U(iTgQn{c)  as  the  first  case  in  which  it  was  held  that 
^  ^nng  a  negotiable  instrument  was  pleadable  in 
•w.  In  2  Wms.  Sound.  103  J,  it  is  said—  *'  It  has  been 
artabliahed  by  modem  authorities,  that  the  acceptance 
of  a  negotiable  note  or  bill  *for  and  on  account'  of  a 
deb^  must  be  taken  primd  facie  to  be  in  satisfaction  of 
"^t  debt,  until  it  appears  that  the  note  or  bill  remains 
^pald  in  the  possession  of  the  creditor,  without  any 
laches  by  him :  Kearslake  v.  Morgan  ;  Burden  v.  Sal^ 
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.  339.,  3  If.  4 


(b)  B.  R.,  M.  16  Q.  3. 

(c)  5T.R.5n. 


bond  even  expteesly  covenanta  not  to  sae  fa 
time,  tbis  cannot  be  pleaded  in  bar  of  an  acti 
bond>  but  is  a  covenant  onl^,  for  a  breadi 
the  obligor  may  bring  hia  action :  Ayloffe  i 
'Aire,  (e)  And  tbe  reason  seems  to  be,  thai 
covboant  were  allowed  to  operate  in  suspenn 
action,  the  right  of  action  would  be  altoge 
inasmucli  as  it  is  a  rule,  tbat,  where  a  perso 
is  once  suspended  by  the  voluntary  act  of  th( 
is  for  ever  gone,  and  discharged :  Fryer  t.  GU* 
Dorckeiter  v.  Wehb{h);  Waakford  V.  Wa 
In  truth,  then,  this  abeysnce  of  the  creditor 
sue  eeeniB  on  anomaly  which  the  law  has  ad 
part  of  the  law-merchant,  in  respect  of  i 
securities:  Owen  v.  Griffith*. (h)  The  dii 
reconciling  the  doctrine  with  any  prinuple,  is 
by  the  courts'  having  declined  to  apply  it  t 
of  a  debt  due  for  rent, — Davit  v.  Gyde(l), 
specialty:  JVorthinfft<my.fViffley.(m)"(n)  [K 
J.  Is  not  the  pica  an  answer,  as  setting  up  a  o 
ment,  as  in  Good  v.  Cheeiemanf{o)     That 

fa)  4  Bingh.  454,   1  M.  if  (i)  1  Satk.  S0«, 

P.  SSS.  AmU,  J. 

(5)  SC.StJ.  405.  (ft)  Ejeth.  T.  T 

(c)  i  M.  ij  G.  80*.,  5  Scott,  If)  %A4.  ^  E. 

JV.  JI.  664.  is  M.  462. 

(i)  9,  C.  M.  &  n.  187. 189.  (m)  3  A'.  G  « 
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die  difficulty  as  to  aocord  and  satisfaction.]  It  is  sub- 
milted  that  the  plea  may  be  upheld  in  that  yiew  also. 
[V.  WilUams,  J.  Can  there,  in  strictness,  be  a  reser- 
Titioa  of  liberty  to  plead  a  thing  in  bar,  which  is  not  a 
rekaie?  In  Dean  v.  Newhatt(a)y  it  was  held,  that,  if 
the  obligee  of  a  bond  covenant  not  to  sue  one  of  two 
jobt  and  seyeral  obligors,  and,  if  he  do,  that  the  deed 
of  covenant  may  be  pleaded  in  bar,  he  may  still  sue  the 
other  obligor.  Matde^  J.  Here,  the  proviso,  that,  in 
the  event  of  molestation,  the  covenant  may  be  pleaded 
in  bar,  seems  designed  merely  to  expound  the  former 
pirt,— shewing  that  it  was  intended  in  the  sense  in 
which  it  would  furnish  a  bar.] 

WUks^  iu  reply.  Good  v.  Cheeseman  is  altogether 
inapplicable  to  the  view  presented  on  the  other  side: 
tUs  is  not  the  simple  case  of  a  composition-deed.  The 
peMages  dted  from  Boilers  Abridgment,  as  explained 
by  i  reference  to  the  Year  Books  (b),  shew  that  the  deed 
there  supposed,  operated  as  an  immediate  release.  Here^ 
however,  the  plidn  and  obvious  intention  of  the  parties, 
was,  merely  to  suspend  the  remedy. 

Wilde,  C.  J.  This  question  arises  upon  a  plea  which 
Beta  forth  an  agreement  under  seal  between  the  defend- 
^t  of  the  first  part,  three  individuals  named,  as  trustees, 
of  the  second  part,  and  the  plaintiff  and  certain  other 
persons,  creditors  of  the  defendant,  of  the  third  part : 
nod  the  plea,  which  is  pleaded  either  as  a  bar  to  the 
action  generally,  or,  in  bar  of  the  further  maintenance 
of  the  action,  states  that  the  defendant  had  carried  on 
^  business  of  a  silk-mercer ;  that  the  several  debts  due 
^  the  parties  of  the  second  and  third  parts,  which  were 
^t  opposite  to  their  respective  names,  had  accrued ; 
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(o)  ST.R.  168. 
^OL.  VIII,  —  C.  B. 


(6)  Fide  9uprd,  ^9if  (a). 
K  K 
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that  the  defendant  was  unable  immediate  t 

those  debts ;  that,  for  the  purpose  of  realiaisg  U 

it  had  been  deemed  advantageous  to  all  tbi 

interested,  that  the  defendant  should,  tot  five ; 

permitted  to  cany  on  the  business,  under  the  ii 

of  the  trustees;  and  that  it  was  agreed  thai  the 

should  be  so  carried  on  for  the  said  term  of  fii 

The  plea  then  goes  on  to  state,  that,  in  pinf 

the  agreement,  the  several  persons  partis 'tl 

the  second  and  third  parts,  hj  that  indenture  i 

granted  unto  the  defendant  until  the  17ih  of  M 

(the  indenture  bearing  date  the  17th  of  May,  18 

and  free  licence  and  authority  to  pass  and  t^ 

and  that  it  was  further  provided,  that,  if  an; 

said  persons  parties  thereto  of  the  second  m 

parts,  should,  at  any  time  thereafter  dtaring  ' 

tinuance  of  the.  licence  thereby  granted,  moh 

terfere  with  the  defendant,  eontrarjf  to  the  in 

and  meaning  of  the  said  indenture,  the  defendn 

be  released,  exonerated,  acquitted,  and  for  t 

charged  of  and  from  all  debts  and  demands  wh 

which  were  then  due  unto,  or  then  could  be  ii 

the  creditor  or  creditors  respectively  by  whcmi 

letter  of  licence  thereinbefore  contained,  sfaooh 

such  respect  be  contravened,  and  of  and  &om  all 

of  actions,  suits,  &a,  by  reason,  on  account,  or 

sequence  of  the  same  debts  or  demands  resp 

and  that  the  said  indenture  should  or  might  he 

in  bar  to  such  respective  debts  or  demands  aeei 

The  molestation  or  interference  here  mention 

be  intended  to  mean  such  sort  of  molestation 

terference  as  the  parties  lawfully  might  resort  to 

relation  to  their  situation  as  creditors  and  debtoi 

question  is,  whether  or  not  effect  may  be  givoi 

agreement  of  the  parties.     Now,  the  first  pari 

deed  operates  as  a  letter  of  licence,  with  a  ootb 
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•rt  of  the  creditors  not  to  sae  within  a  limited 

ThiBy  it  is  contended,  on  the  part  of  the  plaintiff, 

be  pleaded  in  bar :  but  it  is  said,  upon  the  sup- 
mihority  of  Ford  v.  Beech,  that  the  only  remedy 

covenantee  is,  by  a  cross  action  for  damages. 
ig^  however,  fell  firom  the  court  in  Ford  v.  Beechy 
ntenaace  that  supposition.  Why  is  it  that  a 
nt  not  to  sne  for  a  limited  time  cannot  be  pleaded 
P  By  reason  of  the  rule  that  the  right  to  a  per- 
etion  once  vested,  and  suspended,  by  the  voluntary 
the  party,  for  however  short  a  time,  is  precluded 
ne  for  ever.  It  could  only  be  pleaded  in  bar; 
lat  is  its  l^al  operation.  To  have  allowed  the 
lent  in  Ford  v.  Beech  to  be  pleaded  in  bar  as  a 
,  would  have  been  obviously  contrary  to  the 
on  of  the  parties :  and  no  injustice  followed  ftowi 
I  that  the  defendant's  remedy  for  a  breach  was 
bund  in  a  cross  action.  But,  how  does  that  apply 
we  have  to  deal  with  express  and  unequivocal 

and  in  a  case  where  there  are  circumstances  to 
It  our  concluding  that  the  parties  intended  to  give 
ly  different  effect  to  the  contract  from  what  is 

stated.  Here,  we  have  to  deal  with  a  contract 
1  into  in  express  terms  between  a  debtor  and  a 
►f  twenty  or  thirty  creditors,  each  of  whom,  for 
enefit  of  the  general  concern,  agrees  that  the 

shall  for  a  given  period  continue  to  carry  on  the 
8S  without  molestation,  and  that,  if  that  contract 

be  contravened  by  any  creditor  molesting  or 
ring  with  the  debtor,  such  molestation  or  inter- 
i  should  operate  an  extinguishment  of  the  debt, 
at  the  indenture  might  be  pleaded  in  bar  to  such 

How  would  it  be  possible  to  secure  the  object 
rties  had  in  view,  if  effect  could  not  be  given  to 
;reement  in  the  terms  in  which  they  have  framed 
he  intention  is  beyond  doubt.     A  covenant  not 
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to  sue  for  a  ^ven  time  enures  as  a  release,  not  by  the 
mere  agreement  of  the  parties,  but  by  operation  of  kw. 

Then  it  is  ssud  that  that  which  has  occurred  here,  b 
not  a  molestation  within  the  meaning  of  the  deei 
Looking  at  all  the  circumstances,  it  is  impossible  to 
doubt  that  suing  the  debtor  was  the  very  spedes  of 
molestation  which  the  parties  sought  to  guard  agunst* 
and  no  other.     They  clearly  could  not  have  had  anj- 
thing  else  in  their  contemplation.     When,  therrfoie, 
this  action, — which  in  the  ordinary  course  would  go  oa 
to  judgment  and  execution, — was  brought,  the  defendr 
ant  had  a  right  to  assume  that  it  was  brought  for  the 
purpose  of  molesting  or  interfering  with. him,  and  wo 
preventing  him  from  carrying  into  effect  the  contract 
he  had  entered  into.     In  the  absence,  therefore,  of  any" 
thing  to  control  it,  it  seems  to  me  that  the  parties  cosb^ 
templated  a  molestation  by  suing  out  a  writ. 

The  cases  referred  to  in  Bolle*8  Abridgment  appe^^ 

to  me  to  afford  distinct  authority  on  the  present  occmf 

sion.     We  are  to  consider  what  is  the  offset  of  tkS) 

deed,  taking  the  whole  of  it  together.     On  the  part 

the  defendant,  it  is  contended  that  the  deed, 

altogether,  operates  as  a  release;  and  accordingly  Ls^ 

pleads  it  in  bar.     The  plaintiff's  counsel,  on  the  oth^B 

hand,  argues  with  much  ingenuity,  that,  if  we  hold    S 

to  be  a  release,  we  must  hold  it  to  be  a  release  froms 

the  moment  of  its  execution;  and  that  is  manifestly 

contrary  to  the  intention  of  the  parties.     To  extingui^ 

the  debt,  would  manifestly  be  to  defeat  the  whole  i 

tion  of  the  deed.     But,  upon  what  assumption  is 

ground  taken  ?  Upon  the  assumption  that  every  releajse 

to  have  any  operation  at  all,  must  operate  from  tbM 

moment  at  which  it  is  given.     I  must  confess  I  do  not 

assent  to  that  proposition.     I  do  not  see  why  parties 

may  not  agree  that  a  certain  instrument  shall  openiii^ 

ns  a  release,  from  the  happening  of  such  an  event.  The 
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passage  in  Co.  Litt.  referred  to  by  my  brother  Mauk  (a), 
seems  to  shew  that  they  may.  There  is,  then,  a  clear 
and  manifest  intent,  to  be  collected  from  the  deed,  that 
it  shall  operate  as  a  release,  from  the  happening  of  the 
event  which  the  parties  contemplated,  viz.  the  moles- 
tation which  has  happened.  It  is  no  reason  why  effect 
should  not  be  given  to  the  clear  intention  of  the  parties, 
that,  in  so  doing,  we  necessarily  carry  its  operation 
somewhat  beyond  what  was  contemplated. 

For  these  leasoncf,  I  am  of  opinion  that  the  defendant 
is  entitled  to  our  judgment. 
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Hauls,  J.,  concurred. 

"Y.  Williams,  J.  I  am  of  the  same  opinion.  The 
bzinging  an  action  is  a  molestation,  and  a  breach  of  the 
eo^wenant,  and  is  properly  pleaded  as  such.  I  further 
tliiak  that  there  is  no  objection  to  parties  contracting 
bgr  deed,  that,  if  a  given  event  shall  happen,  the  deed 
shfldl  operate  as  a  defeasance  of  a  debt.  The  passages 
ia  Jlolk^s  Abridgment,  and  the  case  of  Ayliffe  v.  Scnm- 
^aVe,  as  reported  by  Carthew,  seem  to  me  to  be  good 
Ift^vr,  as  far  as  is  necessary  to  sustain  this  plea. 

^ALFOUBD,  J.,  concurred. 

Judgment  for  the  defendant. 

(a)  With  which  agrees  the  judgment  of  FineuXf  C.  J.,  in 
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A.  agreed  to 
let,  and  B, 
agreed  to 
hire,  a  piece 
of  land  con- 
taining about 
15  acres,  at 
an  annual 
surface-rent, 
—  J?,  to  use 
the  land  for 
the  purpose 
of  making 
bricks,  and  to 
pay  to  A,^ 


In  the  Matter  of  the  Arbitration  beti 
Stboud  and  The  East  and  1^ 
Docks  and  BntMrnaHAM  JuNcnoi 
Company. 


nnHE  following  submission  to  arbitratkn 
into  between  The  East  and  West  InA 


Birmingham  Junction  Railway  Company  ai 
Stroud,  on  the  10th  of  January,  1849:  — 
«  Whereas  The  East  and  West  Indu 
Birmingham  Junction  Railway  Company 
and  mcorporated  by  The  East  and  fFeti 
and  Birmingham  Junction  Railway  acty 
given  to  James  Stroud,  of  Islington,  in  i 
Middlesex,  brick-maker,  a  notice  in  wiitii 
hand  of  Harry  Chubb,  their  secretary, 
his  executors,    ^.j^^  29th  of  May,  1848,  setting  forth  that  t 

under  the  powers,  and  for  the  purposes,  of 
purchase  a  piece  or  parcel  of  land  in  wl 
James  Stroud  was,  or  claimed  to  be,  inj 
on  which  he  had  for  some  time  past  oa 
trade  of  a  brick-maker,  situate  in  the  parish 


1000  on  the 

quantity 

made,  the 

quantity 

made  to  be 

not  less  than 

4,000,000 

annually ; 

the  ground  not  to  be  excavated  beyond  the  depth  of  eight  ft 

special  peimission  of  A»  in  writing. 

A  portion  of  the  land  being  required  by  a  railway  comjMUiy, 
compensation  in  respect  of  his  estate  and  interest  in  the  land  b 
for  deterioration  to  the  residue,  was  referred  to  arbitratioD,  under 
of  the  lands-clauses-consolidation  act,  1845, — 8  &  9  FicL  e.18.  ' 
his  award,  found  that  the  interest  of  B,  under  the  above  agreemi 
merely  a  tenant  from  year  to  year;  and  he  assessed  the  compena 
basis :  — 

Held,   that   the  construction  put  by  the  umpire  upon  the 
correct ;  and  that  evidence  tending  to  shew  that  by  the  custom 
making  trade,  brick  land  is  never  hired  from  year  to  year,  was  pro 

Qu€Bre,  as  to  the  power  of  the  court  to  interfere,  even  if  iht  < 
umpire  had  been  wrong. 
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JUoyto^  in.  the  wmxxty  d£  Middlesex^  being  part  of  the       1849. 
bencdittiBents  numbered  19.  on  the  deponted  pbn  of       """'~ 
tbenid  zailway,  in  midi  parish^  and  whioh  aaid  land      ^bovd» 
•ad  liereditamentB  were  more  partionlarly  specified  in 
the  wid  notice,  and  delineated  on  the  plan  attached 
thereto ;  and  the  said  company  thereby  demanded  from 
the  Mid  James  Stroud  the  particulars  of  his  estate  and 
interest  in  the  said  land  and  hereditaments  so  required 
to  be  purchased,  and  of  the  daims  made  by  him  in 
raqpect  thereof:  And  whereas  the  said  James  Stroud  is, 
or  elaima  to  be,  interested  in  the  same  lands  and  here- 
ditaments (with  others),  for  brick*making  purposes, 
fixr  a  term  of  years  &om  the  lOth  of  April,  1844,  but 
I>e  hiB  not  given  to  the  said  company  any  statement  of 
the  amoont  of  compensation  claimed  by  him  in  respect 
of  Booh  his  estate  and  interest  in  the  said  land  and 
Imeditaments,  which  he  is  entitled  to  assign  or  convey 
to  .the  said  company  under  the  powers  of  the  lands- 
obnses-consolidation  act,  1845  (a),  nor  of  the  deterio- 
i^tioD  in  value  of  the  residue  of  the  same  heredita- 
ments which  are  not  required  by  the  said  company, 
^    of  the  loss  in  trade  to  be  sustained  by  him  by 
v^^Mon  of  such  land  and  hereditament?  being  taken  by 
il^e  said  company :  And  wjiercas  the  said  James  Stroud 
hvth,  in  pursuance  of  the  power  for  that  purpose  ^ven 
him  by  the  lands-clauses-consolidation  act,  1845,  in- 
<iOTporated  with  and  forming  part  of  the  said  first- 
mentioned  act,  elected  to  have  the  value  of  his  estate 
and  interest  of  and  in  the  said  land  and  hereditaments, 
md  the  amount  of  compensation  for  damage  by  sever- 
noe  thereof,  and  for  the  loss  (if  any)  in  his  trade  as  a 
Wdk-mafcer,  occasioned  by  the  said  land  and  heredita- 
mentB  bdng  so  required  and  taken  as  aforesaid,  and  by 
the  making  of  the  said  railway,  referred  to  arbitration 

(a)  SSc9^nct.  cl8. 
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1849.  under  the  provisions  of  the  said  lands-danses-conBoIidi 
tion  act :  And  whereas  a  map  or  plan  shewing  the  la 
to  be  sold  by  the  said  James  Stroud  to  the  said  con 
pany  is  hereunto  annexed,  and  in  such  map  or  plan  lii 
same  land  is  coloured  red,  and  the  quantity  required  i 
figured  thereon  as  4  a.  3  r.  13  p. :  Now,  therefor^  i 
pursuance  of  the  provisions  of  the  said  lands-dansBi 
consolidation  act,  1845,  the  sud  company  do,  by  tin 
writing,  under  the  hand  of  Harry  Chubby  thdr  seoc 
tary,  appoint  Francis  Fuller^  of  &c.,  surveyor,  to  fa 
the  arbitrator  on  their  behalf  in  the  said  matter,  an 
the  said  James  Stroud  doth,  by  this  writing,  under  U 
hand,  appoint  Charles  Lee,  of  &c.,  surveyor,  to  be  (hi 
arbitrator  on  behalf  of  him  the  said  James  Stroud  in  tb 
said  matter ;  and  the  said  arbitrators,  or  the  un^Hre  te 
be  appointed  by  them,  or  under  the  said  lands-daoMi- 
consolidation  act,  1845,  are  to  ascertain  and  award  Ae 
amount  of  compensation  to  be  made  and  paid  by  tb 
said  company  to  the  said  James  Stroud,  or  to  be  pnd 
into  the  court  of  Chancery,  as  the  case  may  lequiR^ 
for  and  in  respect  of  the  injury  and  damage  (if  any)te 
be  sustained  by  him  by  the  interference  with  his  aai 
business  of  a  brick-maker,  and  by  the  depriving  lumiif 
a  portion  of  his  brick-earth,^  and  for  and  in  reqieetof 
the  estate  and  interest  so  claimed  by  the  said  JiflWt 
Stroud,  or  which,  under  the  provisions  of  the  said  9d9t 
or  either  of  them,  he  may  be  enabled  to  sell,  aaRgD> 
and  convey,  of  and  in  the  part  of  the  said  piece  cr 
parcel  of  land  and  hereditaments  numbered  19.  ontk 
said  plan  annexed  to  the  said  notice,  and  therein  eiH 
loured  red,  containing  4  a.  3  r.  1 3  p.,  and  for  all  damigCb 
by  severance  (if  any)  or  otherwise,  consequent  upA 
such  compulsory  sale  or  purchase,  or  upon  the  makiiig 
of  the  said  intended  railway,  as  directed  by  the  |iO> 
visions  of  the  stud  lands-clauses-consolidation  act,  IM^ 
relating  to  arbitrations  and  awards,  in  cases  of  diqwtel 
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naatioDi  —  which  provisionB  (indufiive  of  those       1849. 
g  to  the  coetB  of  and  Incident  to  the  arbitration       ' 

agreed  upon)  are  to  extend  to  these  presents,      g~°  ^ 
I  applicable  thereto  in  all  respects  and  to  all 

and  purposes  as  if  the  same  had  been  herein 
A:  And  it  is  hereby  mutually  agreed  by  and 
in  the  parties  hereto,  that  all  expenses  incidental 
riung  out  of  this  agreement,  and  of  the  reference 
made,  shall  be  borne  and  pud  by  the  said  com- 
the  amount  thereof  to  be  settled,  in  case  of 
ice,  by  the  said  arbitrators,  or  their  umpire. 

ftc." 

arbitrators,  before  proceeding  with  the  reference, 
ted  one  John  George  Hammack  to  be  umpire, 
ppeared  that  the  land  in  question  was  held  by 
Stroud  under  the  following  agreement :  — 
emorandum  of  agreement  between  Robert  Fel-  Agreement  to 
of  &C.,  clerk,  doctor  of  laws,  of  the  one  part,  and  "^""®* 
Stroud,  of  &c,  of  the  other  part :  The  said  Bo^ 
fOowes  agrees  to  let,  and  the  said  James  Stroud 
to  hire,  all  that  piece  or  parcel  of  land  called 
lia  Field,  in  the  parish  of  Islington,  containing 

acres,  more  or  less,  late  in  the  occupation  of 
u  Souter,  and  now  of  Samuel  Bennett,  with  the 
e  and  garden  at  the  south-eastern  extremity  of 
me,  paying  for  the  land  an  annual  surface-rent 
on  acre,  and  lOZ.  a  year  for  the  cottage  and  garden 
pog  to  the  same.  The  said  James  Stroud  is  to 
e  land  for  the  purpose  of  making  bricks,  and  to 
\  the  said  Robert  Fellowes,  his  executors,  adminis- 
s,  or  assngns,  3^.  per  thousand  on  the  quantity  of 
i  60  made,  and  that  quantity  to  be  certified  by 
kdse  payments  for  the  same:  but  the  said«7amf« 
i  agrees  to  make  at  least  4,000,000  of  bricks  an- 
j,  or  pay  a  rent  equal  thereto.  The  payment  of 
id  brick-rent  shall  be  made  annually,  at  Christmas ; 
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1849.  and  the  reserved,  or  sar£BU3e-rent  of  52.  an  aofe»dn] 
jKud  half-yearly,  at  CkristmoM  and  IfiebaiMMOv  - 
afioresaid  James  Stroud,  his  execatorsy  adimnistia 
or  assigns,  shall  preserve  all  hedges,  fences,  wallsi  w 
courses,  drains,  and  gates  bdonging  to.  the  wii 
mentioned  land,  in  good  order  and  repair.  And 
hereby  further  agreed,  that  all  gravel,  chalky  sane 
other  materials,  found  in  woridng  the  briok-eard^  i 
be  the  sole  property  of  the  said  Robert  Fdhmmi 
executors  or  assigns ;  but  the  said  James  Stramd  i 
be  allowed  to  take  therefrom,  and  without  paying 
the  same,  whatever  chalk,  gravel,  or  sand  he  may  sec 
in  the  manufacturing  of  the  bricks  upon  the  pieni 
The  said  James  Stroud,  for  himself,  his  executoi% 
ministrators,  and  assigns,  undertakes  to  preserre 
top  soil,  and  to  level  the  ground  as  the  brick-ean 
progressively  cleared.  The  said  James  Stroud  s% 
not  to  excavate  the  ground  beyond  the  depth  of  6 
feet,  without  the  special  permission  in  writii^of 
said  Robert  Fellowes,  his  executors,  administraton 
assigns.  It  is  further  agreed  that  the  sud  James  An 
his  executors,  administrators,  or  assigns,  shall  pay 
rates,  taxes,  and  outgoings  whatsoever  which  tR 
shall  in  any  way  or  form  be  chargeable  upon  the  1 
herein  agreed  to  be  demised.     In  witness,  8ec/* 

A  claim  was  made,  on  behalf  of  Stroud,  befoie 
umpire,  of  3838/.  2s»,  as  and  for  a  compensation  k 
made  and  paid  by  the  company  to  him,  ^'  for  tai 
respect  of  the  injury  and  damage  to  be  sustained 
him  by  the  interference  in  his  business  of  a  brick-nnl 
and  by  depriving  him  of  a  portion  of  his  bricks 
and  for  and  in  respect  of  the  estate  and  interest  to  ivi 
he  claimed  to  be  entitled  under  or  by  viitne  of 
agreement  of  the  10th  of  April,  1844."  And  in  Bopf 
of  his  claim  he  proposed  to  call  witnesses  befino 
umpire,  to  prove  that  it  was  contrary  to  the  costoB 
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tbe  trade  of  brick-making,  that  land  should  be  hired       1849. 
under  a  yearly  tenancy.    But  the  umpire  refused  to 


ie€?erre  evioenoe  of  that  character.  e 

Stboud. 

T!he  umpiie,  on  the  19th  of  April  last,  made  his 
swvidy  as  foUowB :  — 

^  To  all  to  whom  these  presents  shall  come,  &c. :  Award. 
ffbfBtetm,  by  a  certain  agreement  or  instrument  in  writ- 
ing bearing  daft^  &a  (reciting  the  submission) :  And 
irhereaa  the  said  F.  FuUer  and  C  Lee^  the  arbitrators 
lo  flppcHnted  as  aforesaid,  did,  on  the  20th  of  January j 
1849,  in  pnxanance  of  the  power  for  that  purpose  given 
ihem  by  the  lands-clauses-consolidation  act,  1845,  before 
entering  upon  the  matters  so  referred  to  them  as  afore- 
and  (and  having  previously  made  and  subscribed  the 
dedorstion  by  the  same  act  required  in  that  behalf), 
bj  writing  tmder  their  hands,  appoint  me,  the  said  J. 
O.Hammaek,  to  be  the  umpire  to  decide  between  them 
OB  the  matters  so  referred  to  them  as  aforesaid :  And 
wboeas  the  said  arbitrators  did  afterwards  enter  upon 
the  mstters  so  referred  to  them  as  aforesaid ;  but  they 
the  add  arbitrators  failed  to  make  any  award  upon  the 
M  matters  witlun  twenty-one  days  after  the' day  on 
which  they  were  so  appointed  as  aforesaid;  and  the  time 
fiv  ihdr  making  their  said  award  not  having  been  ex- 
taded:  Now  know  ye  that  I,  the  said  J,  G,  Hammack, 
\        00  appointed  lunpire  as  aforesaid,  having  taken  upon 
r        ne  the  burthen  of  the  umpirage,  and  having,  before 
eotering  upon  the  consideration  of  the  matters  so  re- 
ferred to  me  as  aforesaid,  duly  made  and  subscribed  the 
^-       dedamtion  required  in  that  behalf  by  the  lands-clauses- 
'         ^(tteolidation  act,  1845,  and  having  been  requested  by 
fctt  tte  said  parties  to  the  said  reference  to  state  on  the 
^  of  this  my  umpirage,  the  nature  and  extent  of  the 
^cnn  and  interest  which  I  find  and  adjudge  the  said 
^<im^  Stroud  to  have  had  in  the  before-mentioned  land 
^d  hereditaments,  and  in  respect  of  which  he  so  claims 
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1849.        to  be  entitled  to  compensation  as  aforesaid,  and  hamg 
""""-        deliberately  and  at  large  heard,  examined,  and  oon 
o^^        sidered  the  several  allegations,  witnesses,  and  evidenoe 
of  both  the  said  parties  concerning  the  said  prenuaei 
do  thereupon  make  this  my  umpirage  and  final  detei 
mination  in  writing  between  the  said  parties  of  an 
concemii^  the  premises,  in  manner  and  form  followiui 
that  is  to  say, — I  do  find,  adjudgCj  and  determine  tlii 
the  said  land  was  and  is  part  and  parcel  of  a  oerfcau 
field  called  Virginia  Fields  in  the  parish,  &c,  and  tha 
the  said  James  Stroud  was  entitled  to,  and  held  aa 
occupied,  the  said  land,  and  hereditaments  under  an 
by  vktue  of  a  certain  instrument  in  writing,  bearim 
date  the  10th  of  April,  1844,   and  made  and  ^itere 
into  by  and  between  him  the  said  James  Stroud  an 
one  Robert  Fellowesy  and  which  said  instrmnent.wm 
and  is  in  the  words  and  figures  following,  that  is  to 
say,  &c  (setting  out  the  agreement) :  And  I  do  farther 
find,  adjudge,  and  determine,  that  the  term  and  inierot 
which  the  said  James  Stroud  had  in  the  said  land  laJ 
hereditaments,  was  that  of  a  tenant  from  year  to  ytOTi 
and  that  he  was  entitled  to  compensation  from  the  aul 
company,  in  respect  thereof,  as  tenant  from  year  toyeir 
only:  And  I  do  further  find^  award,  adjudge,  and  de- 
termine that  the  compensation  to  which  the  sud  Jam 
Stroud  is  entitled,  and  which  is  to  be  made  and  piid 
by  the  said  company  to  the  said  James  Stroud^  or  to  be 
paid  into  the  court  of  Chancery,  as  the  case  may  requite^ 
for  and  in  respect  of  the  injury  and  damage  which  k 
the  said  James  Stroud  will  sustain  by  the  inteifereaoe 
with  his  said  business  of  a  brick-maker,  and  by  Ae 
depriving  him  of  a  portion  of  his  brick-earth,  and  fir 
and  in  respect  of  the  estate  and  interest  so  daimed  bf 
the  said  James  Stroud,  and  which,  under  the  provieioD* 
of  the  said  acts,  he  is  enabled  to  seU,  asdgn,  and  connj* 
of  and  in  the  said  part  of  the  said  piece  or  paroelof 
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od  and  herecUtaments  numbered  19.  on  the  said  plan         1849. 
mexed  to  the  eiud  notice,  and  therein  coloured  red,        — — - 
^ntaimng  4  a.  3  r.  13  p.,  and  for  all  damage,  by  sever-       sxaow). 
Boe  or  otherwise,  consequent  upon  such  compulsory 
hie  or  purchase,  or  upon  the  making  of  the  sud  intended 
iHway,  amounts  to  the  sum  of  150/. :  And,  lastly,  I  do 
ad,  award,  and'  determine,  that  the  costs  of  and  in- 
^deiit  to  the  Sfud  arbitration  amount  to  the  sum  of 
4AL    In  witness,  ftc" 

jByfef,  Serjt,  in  Trinity  term  last,  obtiuned  a  rule 
bo  shew  cause  why  the  award  should  not  be  set  aside, 
on  the  grounds,  that  the  umpire  had  assessed  the  com- 
pensation due  to  Stroud  upon  a  wrong  principle ;  that 
the  memorandum  of  the  10th  of  April,  1844,  set  forth 
in  the  award,  created  a  greater  interest,  legal  or  equit* 
«U?,  than  a  mere  tenancy  from  year  to  year;  that 
Sbimd  was  entitled  to  a  larger  sum  than  the  umpire 
had  awarded  to  him ;  that  the  umpire  had  not  given  com- 
pensation for  the  full  loss  sustained  by  Stroud;  and 
that  the  umpire  refused  to  receive  evidence  that  a  mere 
tenancy  from  year  to  year  was  contrary  to  the  custom  of 
thebrick-trade  in  taking  land  for  brick-making  purposes. 
He  submitted  that  the  agreement  of  the  10th  of  April, 
1844,  operated,  in  law,  as  a  lease  for  so  long  a  period  as 
''H)Qld  be  necessary  to  enable  Stroud  to  excavate  the 
^^k-earth  to  the  depth  of  eight  feet,  or,  at  all  events, 
S^Ve  him  an  equitable  interest  in  the  land:    and  he 
"^erred  to    Co.  Litt.  42.  a.,  Rosse's  case  (a),  Sir  IF. 
^^^rdelTa  case  (ft).  Doe  d.  Flayer  v.  Ntcholh  (c),  Doe  d. 
^ie  V.  Simpson{d),   and  the   8  &  9  Vict  c.  18.  s.  6. 
^  «.  25  to  37. 

(a)  F.  Mwre,  556.  (c)  \  B.S^C.  SSQ.,  2  D.  S^ 

(b)  Cited  in  8  Co.  Rep.  96.      R.  480. 

'UJ  (per  nom.  CwrdaVs  case)  (d)  5  East,  l62. 

»X>.  Eliz.  316. 
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1849.  MaUns  and  J.  Broum^  on  a  fonner  day  in  Hub  toi 

— —  shewed  cause.  The  dedsion  of  the  umpire  upon  ^ 
^^  question  of  value,  is  by  the  statute  (a)  declared  to 
final :  the  matter,  therefore,  is  not  open  to  the  considi 
^^  ^'  jition  of  the  court.  [Maukj  J.  Does  it  appear  on  t 
face  of  the  award  that  the  value  was  assessed  vagaa  \ 
erroneous  principle?]  The  principle  of  aaNSsai 
does  appear:  the  award  shews  that  the  amount 
compensation  was  assessed  upon  the  footing  of  4! 
interest  created  by  the  agreement  of  the  IQth  of  Apt 
1844,  being  that  of  a  tenancy  fixnn  year  to  year  dd 
The  party  has  selected  his  own  tribunal,  and  firom  i 
decision  there  is  no  appeaL  This  is  no  hardahip  on  tl 
land-owner;  for,  though  the  company  cannot  enftr 
an  arbitration,  the  land-owner  has  power  to  ooo| 
them  to  go  to  arbitration,  or  he  may  appeal  to  a  jur 
{Maukj  J.  Do  you  insist  that  the  award  is  ocmduflf 
although  it  is  shewn  upon  the  face  of  it  that  the  cA 
trator  has  adopted  a  wrong  principle?]  Yes.  [i 
Williams,  J,  Suppose  the  award  recites  that  the  oUn 
ant  has  an  estate  in  fee,  and  then  goes  on  to  find  Ik 
the  value  of  a  life-estate  is  so  much,  and  the  arbitnta 
directs  that  sum  to  be  paid, — would  such  an  award  h 
conclusive  ?]  In  that  case,  perhaps  it  might  be  mi 
that  the  arbitrator  was  dealing  with  a  matter  wUeh  iH 
not  within  the  submission.  J[Talfourd,  J.  If,  insMid 
of  an  arbitration,  this  had  been  an  assessment  befixe  i 
sheriff's  jury,  under  the  subsequent  clauses  of  tb 
act  (6),  and  the  sheriff  had  misdirected  the  jury  ihat  tke 
interest  of  the  clidmant  was  that  of  a  tenant  fran  y6ff 
to  year,  when  in  truth  he  was  entitled  to  the  fSse^-^ 
would  the  court  interfere  in  that  case  ?]  That  involvtf 
a  totally  different  inquiry :  there  is  no  provision  maJHog 
the  finding  of  a  jury  conclusive.     [  fVilde,  C.  J.  P«ti* 

(a)  8  &  9  Vict.  9. 18.  8.  27.  (b)  §§  88  to  5a 
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^^0ftr  matten   in   diffisrence,  by  agreement;    and  a       1849. 

0;ftfitiite(a)  aaihoiifles  the  agreement  to  be  made  a  role       — — 

cyC ooart    Under  the  lands-daoseB-consoIidation  act,  a      „^^^ 
^^  ,  dtboud. 

pgywiToy  tribunal  is  created ;  and  s.  36.  impowers  either 

pdttrty  ta  make  the  sabmisdon  a  role  of  conrt    What  is 

tbi6  olgeGt  of.  that  provision,  if  not  to  give  the  court 

Bome  control  in  the  matter?]     The  statute  gives  the 

court  power  to  regukte  the  conduct  of  arbitrators  to  be 

appnnted  under  it,  as  in  other  cases.    But  this  is  an 

attonpt  to  induce  the  court  to  control  the  arbitrator's 

diaotiQlion ;  whereas,  the  act  says  that  his  decision  shall 

befiniL    [Fl  WUUanuj  J.  Does  that  provision  of  the 

•ct  amount  to  anything  more  than  the  ordinary  dause 

IB  e?ery  agreement  of  reference,  that  the  determination 

offle  arbitrator  shall  be  final?    MauU,  J.  Has  the 

tmpiie  here  assessed  the  value  of  the  thing  he  was 

afled  upon  to  assess?]     The  nature  of  the  interest,  as 

wdl  u  the  value,  was  referred.     [MauUy  J.  You  say, 

tbat,  notwithstanding  the  umpire  has  manifestly  made  a 

nsteke  in  ascertaining  the  nature  of  the  interest,  the 

conrt  has  no  control  over  the  award  ?]     The  award  is 

final  and  conclusive.     [Warren  referred  to  Jones  v. 

Ciri3f(i),  where  an  arbitrator,  with  a  view  of  enabling 

one  of  the  parties  litigant,  to  moke  an  application  to  the 

owt,  after  the  publication  of  his  award,  stated  matters 

whidi  shewed  that  he  had  put  a  mistaken  construction 

<A  the  rule  of  reference,  and  had  misdedded  accord- 

n^7, —  the  court  received  affidavits  of  these  facts,  and 

set  aride  the  award,  notwithstanding  there  was  no  ob* 

JQCtioQ  on  the  face  of  it.     Wilder  C.  J.,  referred  to 

Bime  V.  Earl  Camden,  (c)]    In  Wright  and  The  Crom- 

fi^  Canal  Company  (d),  on  a  submission  to  arbitration. 


(a)  8  &  9  W.  3.  e.  11.  (c)  2  H.  Bloc.  533. 

,    O)  5  N.  C.  187.,  7  Seoii,         (d)  1  Q.  B.  98.,  4  P.  ^  D. 
*06L  7S0. 
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In  re 
Stbovo. 


1849.  not  giving  power  to  raise  questions  of  law  for  ilfci 
opinion  of  the  court,  the  arbitrators  awarded  SSi  a 
compensation  for  damages ;  and,  in  a  subsequent  pa 
of  their  award,  they  stated,  *^  for  the  purpose  of 
the  question  for  the  determination  of  the  court,  in 
it  should  be  pleased  to  entertun  the  same,"  that  the 
awarded  the  82Z,  on  a  certain  principle,  which  they  ei 
plained ;  but,  if  the  court  should  think  that  the  dalu^ 
ought  to  be  estimated  on  another  principle,  wlwdi  thq 
likewise  stated,  then  they  awarded  a  compensation  d 
102/. :  and  it  was  held,  that  the  award  was  snffieianflj' 
final;  for,  that,  as  the  sum  of  82/.  was  positivflif 
awarded,  the  hypothetical  adjudication  which  foUowri 
might  be  rejected  as  surplusage.  So,  in  Barttm  t. 
Ran8(m{d)j  a  cause  and  all  matters  in  cUfiference  hsviflg 
been  referred  to  arbitration,  the  arbitrator  set  out  d 
the  facts  upon  the  face  of  his  award,  and  th^i  awaidiil 
that  the  plaintiff  had  no  cause  of  action  against  tk 
defendant ;  and  stated  that  he  determined  the  action  ii 
favour  of  the  defendant :  he  then,  after  awaidii^  \^ 
whom  the  costs  of  the  reference  should  be  p4 
concluded  as  follows: — ''But,  if  the  court  shall  be  fli 
opinion,  upon  the  facts  hereinbefore  stated,  that  tk 
pliuntiff  is  entitled  to  recover  in  the  action,  then  I 
determine  the  action  in  favour  of  the  plaintifl^  uri 
order  and  award  that  the  defendant  pay  damages  to  tb 
plaintiff  to  the  amount  of  one  shilling,  and  also  pay  to 
the  plaintiff  the  costs  of  the  reference :  ^  and  it  m 
held  (6),  that,  the  arbitrator  having  come  to  a  pontile 
finding,  and  expressly  declared  hb  own  opinion,  tb 
award  was  sufficiently  final,  and  the  latter  clause  id|^ 
be  rejected.  This  is,  in  effect,  an  attempt  to  renev 
the  arbitrator's  decision  upon  a  matter  of  fiu^t;  wUflk 
cannot  be  done :  Barrett  v.  Wilson,  (c)     Parke,  E,  b 

(fl)  SM.SiW.  322.  (c)  I  C.  M.  Ss  R.  5861,5 

(6)  Dissentiente  BoUand^  B.      Tyrwh.  2 1 8.^  S  DmpA  JP.  CI  M 
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ftitcaae  aaya :  '' The  parties  have  agreed  to  be  bound       184 9. 

bjr  tbe  aibitrator's  opinion  of  the  facts^  not  by  oora.  The       — — 

eoort  have  a  control  over  juries  as  to  matter  of  fad^      ^  ^ 

vUckthey  ezerdse  where  the  condusion  is  manifestly 

viODg.    Tbey  have  no.  such  control  over  an  arbitrator 

Mto  matter  of  fact    Whether  I  should  have  come  to 

fle  nme  conclusion  as  the  arbitrator  has  done,  is  a 

ffifaent  question;   but,  the  ]Mui;ies  being  bound  to 

lUehy  his  decision  of  the  facts,  we  cannot  interfere, 

if  Aere  were  any  evidence  to  support  his  conclusion.^ 

h  FUBgfs  Y*  Evans  (a\ — which  overrules  Jones  v. 

Cintjr, — the  court  of  Exchequer  refused  to  set  aside  an 

tffiid,  although  it  was  sworn  that  the  arbitrator  had 

idmitted  that  he  had  made  a   mistake    in    figures* 

\WSd^  C*  J.  This  court,  in  HaU  and  Hinds,  in  re  (b), 

wk  xather  a  different  view  of  a   similar  question. 

Hwre,  certain  disputes  and  differences  between  A.  and 

ILvere  referred  to  the  arbitrament  of  three  merchants : 

befitte  the  arbitrators,  A.  admitted  that  a  sum  of  lASL 

IS^  lldL  was  due  from  him  to  JS.,  but  the  latter  claimed 

akrger  sum;  and  the  arbitrators  found  that  in  reality 

tfiaiher  sum  of  75/.  4«.  lid.  was  due  from  A.  to  B.: 

UKtead,  however,  of  adding  these  two  sums  together, 

nd  directing  A.  to  pay  the  aggregate  amount  to  B., 

the  arbitrators  by  mistake  deducted  the  latter  sum  from 

^  former,  and,  by  a  further  mistake,  directed  that 

B.  thouU  pay  the  difference  to  A.     Upon  an  affidavit  of 

the  facts,  by  two  of  the  arbitrators  (the  third  declining 

to  job  in  the  affidavit),  the  court  set  aside  the  award, — 

^  the  ground  that  the  arbitrators  had  failed  to  express 

^  the  award  the  intention  of  their  own  minds,  and  the 

I'liBtake  and  act  of  carelessness  being  so  gross  as  to 

^QUmnt,  in  the  judicial  sense  of  the  term,  to  misconduct 

(«)  12  M.  S;  W.  309.,  S.  C,  (6)  2M.S(0.  847.,  S  Scott, 

^s*  nam.  FhiUips  ▼.  Edwards,     N.  R.  250. 

VOL.  VIII.  —  C.  B.  L  L 
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1849.  on  the  put  of  the  atbitraton.]  That  cate.ii 
~~  upon  with  evident  disapprobation  in  fhiO^ 
al!^  ^^  ^  Oxenden  v.  Crapper(a)  is  alao  dizMti 
ance  with  Janei  v.  Qnry.  There,  an  qectmn 
for  close  A.  and  close  £.,  was  referred  at  nil 
an  arbitrator,  together  with  an  action  for  atm 
dose  Rj  brought  by  the  lessor  of  the  pUiiti 
the  same  defendant  In  the  action  of  tresf 
were  spedal  pleas  justifying  on  the  ground 
dose  J?,  in  the  defendant  The  arbitrator 
verdict  on  all  the  issues  in  the  action  of  trespi 
defendant  except  one  issue  on  a  plea  of  not  g 
he  ordered  a  general  verdict  for  the  plaint 
gectment  By  a  paper  which  he  delivered 
award,  stating  his  reasons,  it  appeared  thai 
sidered  that  the  lessor  of  the  plaintiff  had  : 
dose  J?.:  and,  notwithstanding  this  mamft 
nancy,  it  was  held,  that  the  postea  in  the 
could  not  be  amended  by  confining  it  to  do 
that  the  lessor  of  the  plaintiff  was  entitled 
the  general  verdict*  [  Talfaurd,  J.  This  q« 
very  much  discussed  in  a  case  in  the  Qnei 
during  the  last  term,  when  the  court  did  in 
set  aside  the  award,  on  tiie  ground  of  a  miali 
arbitrator.(i)] 

(a)  10  Ad.  4f  E.  197',  S  P.  ment  of  the  proesa 

^^  D.  490.  the  arbitrator,  ha  1 

(6)  Hutchinson  v.  Shepper'  both  parties  diat  i 

wn,  reported  in  the  13  Jurut, '  diapnte  between  lia 

1098.^  and  14  LawTtmety  127.  particular  som,  an^ 

It  was  a  motion  to  set  aiide  an  fore  he  need  not  tro 

awards  on  the  ground  that  the  about  it    In  makin! 

arbitrator    had^    by    mistake^  howerer,  the  arhitr 

omitted  to  give   the  plaintiff  to  give  the  plaintil 

credit  for  a  sum  to  which  the  of  that  adroitaioii, 

defendant  had  admitted  him  to  that  sum  altogetba 

be  entitled.  The  affidavit  upon  calcnlation. 
which  the  rule  was  obtained.  Lord  Denmmtf  J 

stated,  that,  at  the  commence-  the  judgment  of  ih 
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11%  eotiMt.    Hie  aignment  on  the  other  side 
^'tkis  length,  that,  in  the  case  of  a  referenoe 


Ehibention,  Mid : — 

v  a  lule  to  aet  aside 
€P aocountof  an  error 
I  'hf '  die  erliitrator. 
A 10  9m  theplainiUF 
a  tam  of  money  to 
iiemt  to  be  diitlnctly 
It  he  entitled.  At  the 
molt  of  the  proceed- 
I  die  parties  met,  tibis 
paeat  was  inade^  and 
iltK  >was  dedied  to 
whie  as  to  this  sam, 
pfadnttflrs  right  to  it 
tiapued.    The  arbi- 
eted  what  was  said, 
hat  sam  was  said  to 
cr  in  difibrence  be- 
Bj-  and  so  has  de- 
l^ntiff  of  what  is 
^his  doe.    The  de- 
I  thought  proper  to 
it^p  of  this  error, 
)  appear  against  the 
nfed     His    learned 
led  on  some  strong 
I  used  by  Mr.  Baron 
mWps  T.  EvanSf 
i  809»f  whidi  seemed 
that  no  mistake  of 
»r  can  ever  be  a  suf- 
md  for  setting  ande 
We  are  folly  satis- 
e  propriety  of  ob- 
e    greatest   caudon 
I  to  this  subject,  to 
vies  which  would 
-gone   transactions, 
idive    a    litigation 
parties  have  agreed 
e  by  reference ;  but 
link  the  rule  applies 
lere  arbitrators  have 
0  judgment  on  the 
acts,  but  have  for- 
io  In  consequence 


of  direct  instructions  from  both 
parties  to  exclude  it  from  their 
consideration.     The  rule,    at 
most,  is  one  for  guiding  our 
discretion,  which  cannot  be  so 
absolutely  fettered  and  rendered 
powerless.  We  are  aware,  that, 
if  awards  are  allowed  to  be 
questioned  under  any  circum- 
stances, it  must  be  difficult  to 
draw  a  line :  but  a  line  must 
be  drawn  somewhere ;  and  this 
case  appears  to  fall  within  it, 
wherever    that    line    can    be 
drawn.    The  court  might  hare 
refused  a  rule  to  shew  cause, 
on  account  of  the  inexpediency 
of  the  practice,  and  the  danger 
of  altering  accounts  in  matters 
referred ;  but,  the  rule  having 
been  once  granted,  upon  affi- 
davits clearly  setting  forth,  and 
without  contradiction,   a  case 
of  great  injustice,  which   the 
court  has  power  to  remedy,  we 
think  we  ought  not  to  sanction 
that    injustice.      We    would 
fhrther  observe,  with  respect  to 
the  case  of  re  Hail  and  hi/uU^ 
2M.SiG  847.,  3  Scott,  N.  R. 
250.,  which  is  a  clear  prece- 
dent for  such  decision,  this  case 
is  not  overruled  by  the  court  of 
Exchequer  in  PhUlipg  v.  Evans, 
MM.8;W.  SO9.,  where   the 
facts  were  withheld  by  the  ar* 
bitrator,  which  were  brought 
satisfactorily  before  the  court 
here.    The  case  of  re  HaU  and 
Hinds  is  expressly  recognised 
in  Hagger  v.  Baker,   14  3f.  4- 
W.  9.,  2  D.  S^L.  856.,  where 
the  court  refused  to  interfere  : 
and  we  approve  of  the  excdlent 
observations  there  made  by  the 
lord  chief  baron*" 


1849. 
In  re 
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1849.       under  this  statute,  however  ohvious  and  however  groi 

'        the  miscarriage  on  the  part  of  the  arbitrators  or  no 

^^  ^        pire  has  been,  the  party  aggrieved  is  absolutely  withoi 

remedy,  because  the  legislature  has  used  words  iiUt 

are  found  in  every  agreement  or  order  of  tefdrene 

The  only  meaning  of  the  word  ^*  final^  in  this  acti  a 

in  every  submission,  is,  that  the  arbitrator  shall  not  A 

cide  conditionally.    The  object  of  every  reference  Mb ' 

stop  litigation :  that  object  is  not  attained,  if  the  am 

is  not  finaL     The  root   of  the  lunpire's  authoritf  i 

found  in  the  23rd  section  of  the  lands-clauses-oooaol 

8  &  9  Vict      dation  act,  which  enacts,  that,  *^  if  the  compenntio 

c  18. 1. 28.      cliumed  or  offered  in  any  such  case  shall  exceed  tH 

and  if  the  party  claiming  compensation  dedretohn 
the  same  settled  by  arbitration,  and  rigmfy  sndi  iti 
by  notice  in  writing  to  the  promoters  of  the  imdB 
taking,  before  they  have  issued  their  warrant  to  fl 
sheriff  to  summon  a  jury  in  respect  of  such  landi^  ui 
the  provisions  hereinafter  contained,  stating  in  sodia 
tice  the  nature  of  the  interest  in  respect  of  whidi  M 
party  claims  compensation,  and  the  amount  of  the  on 
pensation  so  claimed,  the  same  shall  be  so  settled  • 
25.  cordingly."  The  25th  section  enacts,  that,  ^  when  fl 
question  of  disputed  compensation  by  this  or  the  ipaei 
act,  or  any  act  incorporated  therewith,  authorised  < 
required  to  be  settled  by  arbitration,  shall  have  am 
then,  unless  both  parties  shall  concur  in  the  appointae 
of  a  single  arbitrator,  each  party,  on  the  request  of  H 
other  party,  shall  nominate  and  appoint  an  ailutnti 
to  whom  such  dispute  shall  be  referred ;  and  eray  i 
polntment  of  an  arbitrator  shall  be  made,  on  the  part 
the  promoters  of  the  undertaking,  under  the  haodi 
the  said  promoters,  or  any  two  of  them,  or  of  their 
cretary  or  clerk,  and,  on  the  part  of  any  other  pai 
under  the  hand  of  such  party,  or,  if  such  party  1 
corporation  aggregate,  under  the  common  seal  of  i 
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eorpontion;  iand  such  appointment  shall  be  delivered        1849, 

to  the  arbitrator,  and  shall  be  deemed  a  submission  to        ' 

irbitntion  on  the  part  of  the  party  by  whom  the  same      a  ^"  ** 
shall  be  made ;  and,  after  any  such  appointment  shall 
hive  been  made,  neither  party  shall  have  power  to  re- 
voke the  same  without  the  consent  of  the  other,  nor 
dull  the  death  of  either  party  operate  as  a  revocation ; 
tod  if,  for  the  space  of  fourteen  days  after  any  such  dis- 
pute shall  have  arisen,  and  after  a  request  in  writing, 
in  which  shall  be  stated  the  matter  so  required  to  be  re- 
fared  to  arbitration,  shall  have  been  served  by  the  one 
pffty  on  the  other  party,  to  appoint  an  arbitrator,  such 
hsNientioned  party  fail  to  appoint  such  arbitrator,  then, 
upon  soch  failure,  the  party  making  the  request,  and 
hiving  lumself  appointed  an  arbitrator,  may  appoint 
ndi  arbitrator  to  act  on  behalf  of  both  parties ;  and 
neh  arbitrator  may  proceed  to  hear  and  determine  the 
nstten  which  ahall  be  in  dispute ;  and,  in  such  case,  the 
award  or  determination  of  such  single  arbitrator  shall 
befinaL"    The  27th  section  enacts,  that,  '<  where  more  Section  27. 
Am  one  arbitrator  shall  have  been  appointed,  such  ar- 
Ktiators  shall,  before  they  enter  upon  the  matters  re- 
fined to  them,  nominate  and  appoint,  by  writing  under 
thdr  bands,  an  umpire  to  decide  on  any  such  matters 
oa  which  they  shall  differ,  or  which  shall  be  referred  to 
him  under  the  provisions  of  this  or  the  special  act ;  and, 
if  such  umpire  shall  die,  or  become  incapable  to  act, 
thej  shall  forthwith,  after  such  death  or  incapacity, 
sppmnt  another  mnpire  in  his  place ;  and  the  decision 
of  every  such  umpire  on  the  matters  so  referred  to  him 
lUl  be  final."    The  36th  section  provides  that  ''  the  SecUon  36. 
iohmission  to  any  such  arbitration  may  be  made  a  rule 
of  any  of  the  superior  courts,  on  the  application  of 
cAer  of  the  parties."    Why  is  that,  but  to  give  the 
oonrt  jurisdiction  over  the  arbitrators  and  over  the  sub- 
ject-matter of  the  reference,  as  in  cases  of  ordinary 
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1849. 

In  re 
Stroud. 

Section  37* 


8  &  gVict 
c  18.  8. 6. 


submissionB  to  arbitration  ?    And  the  37ih  86Gtkm  po- 
Tides  that  *'  no  award  made  with  respect  to  any  qiHi- 
tion  referred  to  arbitration  under  the  proviaouB  of  tb 
or  the  special  act,  shall  be  set  aside  for  irr^gnlaritj,* 
error  in  matter  of  form.''  This  latter  proviuon  would  be 
idle,  if  the  court  had  no  jurisdiction  at  alL    [Jfincl^  J. 
It  is  conceded  that  the  court  may  interfexe  where  tk 
arbitrator  has  exceeded,  or  fallen  short  of,  the  antlioa^ 
conferred  upon  him.]     The  courts  will  always  interfm 
where  it  is  apparent  on  the  fiice  of  the  Awud,  that  tb 
arbitrator  has  made  a  substantial  mistake.     This  pm* 
ciple  is  distinctly  recognised  by  this  court  in  FwBar^* 
Fenmck(a\  where  many  of  the  authorities  axe  eoDeotei 
Jones  y.  Corry  is  not,  in  terms,  overmled  by  any  ene: 
and  re  Hall  and  Minds  is  expressly  recognised  in  Jbf* 
ger  v.  Baker,  (b)  In  Braadhurst  v.  DarUn0im{e)f  whsoa 
an  action  was  brought  by  an  attorney,  on  a  Ull  not  lu^ 
able,  and  a  verdict  was  taken,  subject  to  a  reference  iiiir 
the  amount  of  the  charges,  and  the  arUtrator  awaidei. 
a  certain  sum,  —  it  was  held  that  it  was  compefflDtftp* 
the  court  to  examine  whether  the  arbitrator  had  adoptaft. 
the  right  rule.     And  Lord  Lyndhurst  said :  ''  If  die  ir— * 
bitrator  intended  to  adopt  the  proper  nde,  and  has 
done  80,  this  is  not  his  award."    Here,  the  award 
sumes  to  have  been  made  in  conformity  with  the  6tl^ 
section  of  the  statute,  which  enacts,  that,  ^'sobject 
the  provisions  of  this  and  the  special  act,  itshiH 
lawful  for  the  promoters  of  the  undertaking  to 
with  the  owners  of  any  lands  by  the  special  act 
ised  to  be  taken,  and  which  shall  be  required  fbr 
purposes  of  such  act,  and  with  all  parties  having 
estate  or  interest  in  such  lands,  or  by  this  or  the 
act  enabled  to  sell  and  convey  the  same,  for  the 


(«)  AnU,  Vol.  Til.  p.  705. 
(ft)  l^M.^^W.d-y  2D.S; 
L.  856. 


(c)  2Ikna.P.a8S. 
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te  pufdbasei  fbr  a  amttdeiation  in  money,  of  any  such  1849. 

ids,  or  such  parts  thereof  as  they  shall  thmk  proper^  — — — 

d  of  all  estates  and  interests  in  soch  lands,  of  what  «  ^  ** 
mI  soeperJ*     Under  this  aot,  the  eourt  has  even  a 


^jgear  eqaitaUo  jorisdietion  than  at  common  law.  The 
int  was  expressly  aiated  by  the  arbitrator,  at  the  re-- 
lest  of  both  parties,  f<»r  the  purpose  of  obtuning  the 
{■ttoa  of  the  court 

yftL£fE,  C.  J.  This  point  is  one  whicb  is  deserving 
ot  oonnderation.  Should  it  become  necessary  to  decide 
ill  we  will  take  time  to  look  into  it.  At  present,  we  wish 
tolnar  the  rest  of  the  argument. 

Hfllnu and ./l^rinoii resumed  their  a^ument.  Upon  Astothecon- 
Asomstruction  of  the  agreement  of  tlie  10th  of  April,  ^"^^^^^l^^ 
lUAt  the  arbitrator  clearly  came  to  a  correct  conclu- 


By  the  express  words  of  the  statute  8  &  9  Vict 
a  106.,  that  agreement  would  create  only  a  tenancy  at 
inU,  which,  by  the  subsequent  payment  of  rent,  would 
betomed  into  a  tenancy  from  year  to  year.  It  will  be 
Meeouy  to  consider,  first,  what  is  the  legal  operation 
rf  the  instrument ;  secondly,  what  is  its  effect  and 
Qpsntion  in  equity.  In  a  court  of  law,  it  clearly 
opoates  only  to  create  a  tenancy  from  year  to  year: 
Oagt/m  Y.  £lakey(a),  as  explained  by  Lord  Ellen" 
iswiiyi,  in  Thunder  d.  Weaver  v.  Belcher,  {b)  Suppose 
Am  oonrt  to  be  sitting  as  a  court  of  equity,  and  a  bill 
flkd  for  a  specific  performance,  —  what  is  the  effect  of 
As  eoQtract  ?  It  is  a  contract  for  the  working  out  the 
Uck-eorth :  and  it  will  probably  be  said  on  the  other 
■d^  that  it  is  to  enure  until  the  brick-earth  is  ex- 
I>tt>ted.  \MavLley3.  It  is  rather  in  the  nature  of  a 
^i^oe  to  commit  the  waste  of  digging  the  brick-earth.] 

(a)  8  T.  B,  3.  (&)  3  Eaet,  451. 

L  L  4 
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la  re 
Stbouow 


1849.  The  intention  of  the  parties  must  be  gathered  from  Ae 
face  of  the  instrument.  No  obligation  is  imposed  en 
the  tenant  to  make  bricks.  A  court  of  equity  will  not 
enforce  a  specific  performance  of  an  agreement  for  t 
mere  tenancy  at  will :  Broume  v.  Warretu  (a)  If  the 
parties  here  had  intended  this  to  operate  as  a  lioeaoe 
to  dig  all  the  brick-earth,  they  might  have  said  so.  It 
is  essential  to  the  creation  of  a  lease,  that  it  should 
have  a  certain  commencement  and  a  certain  endingi 
\Wildey  C.  J.,  referred  to  Doe  d.  Hanley  v.  Wood,{h) 
There,  the  owner  of  the  fee  granted  to  A.,  his  partnei% 
fellow-adventurers,  &c,  free  liberty  to  dig  for  tin,  lod 
all  other  metals,  throughout  certain  lands  described  in 
the  indenture,  and  to  raise,  make  merchantable,  lod 
dispose  of  the  same  to  their  own  use,  and  to  nutke  adit% 
&c,  necessary  for  the  exercise  of  that  liberty,  together 
with  the  use  of  all  waters  and  watercourses,  excepring 
to  the  grantor  liberty  for  driving  any  new  adit  iritia 
the  lands  thereby  granted^  and  to  convey  any  water* 
course  over  the  premises  ^ranfedf;  habendum  kit  imzolBj' 
one  years ;  covenant  by  the  grantee  to  pay  one-ei(^ 
share  of  all  ore  to  the  grantor,  and  all  rates,  taxei^  ACiy 
and  to  work  effectually  the  mines  during  the  tenn;  tni 
then,  in  failure  of  the  performance  of  any  of  the  cofS» 
nants,  a  right  of  re-entry  was  reserved  to  the  gnmtorr 
and  it  was  held  that  this  deed  did  not  amount  to  a 
lease,  but  contained  a  mere  licence  to  dig  and  seardifiir 
minerals,  and  that  the  grantee  could  not  nuuntainaa 
ejectment  for  mines  lying  within  the  limits  of  these^ 
but  not  connected  with  the  workings  of  the  gruitee. 
[Mauky  J.  In  Doe  d*  White  v.  Simpson  (c)  a  tennde* 
terminable  on  payment  of  certain  debts  and  aanoitiefl^ 
was  upheld.     That  was  the  case  of  a  will:  and,  though 


(a)  14  Vet.  156.  (c)  5  Ea9t,  IdSL 

(b)  2B.S^AId.794i, 
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tbe  dedmoD  nu^t  be  justified  by  the  anxiety  of  the        1849. 

ccmrt  to  carry  into  effect  the  intention  of  the  testator,        ...^ 

0nd  to  proTide  for  the  payment  of  debts,  it  has  never      ^^  ^ 

been  Texy  much  approved.]   This  matter  was  much  dis- 

etiflsed  itt  Haigh  v.  Jaggar.  (a)   There,  a  term  of  twelve 

years  wa&  created  for  the  purpose  of  enabling  the 

leasees  to  get  the  coal  out  of  six  acres  of  land,  —  with 

%  proviso,  that,  if,  at  the  end  of  the  term,  all  the  coal  in 

ike  dx  acres  should  not  have  been  got,  the  lessees  were 

to  be  at  liberty  to  get  the  remainder :  and  it  was  held  to 

be  a  lease  for  twelve  years  only.  In  the  argument  in  that 

case,  Doe  d.  Simpson  v.  Whiter  Co.  Litt.  42.  a.,  and  the 

Bote  7.  thereto,  and  Bosse^e  case,  were  cited  on  the  part 

of  the  defendants.     [^JFilde^  C.  J.     Rosse*s  case  is  ob- 

Krved  upon  in  Thompson  v.  Mackworth  {b\  and  said  by 

tbe  court  not  to  be  law.]     The  court  of  Exchequer  de- 

cfined  to  act  upon  it  in  Haigh  v.  Jaggar.  [  Wilde^  C.  J. 

^Hiere  is  no  way  of  bringing  about  a  determination  of 

Ac  term  here:  there  ha  no  proviso  for  re-entry;  and 

^Itere  could  be  no  distress  for  the  rent.]    It  lies  on  the 

other  ride  to  make  out  clearly,  and  without  doubt  or 

>n^bigiiity,  that  it  was  the  intention  of  the  parties  to 

create,  by  this  agreement,  an  interest  of  a  more  extended 

nature  than  a  tenancy  from  year  to  year.     In  Bac. 

Abr.  Leases  (L)  3.,  it  is  sidd :  '^  As  to  the  certainty  of 

i^saes  for  years,  as  to  their  continuance,  this  ought  to 

^  ascertained,  either  by  the  express  limitation  of  the 

F^es  at  the  time  of  the  lease  made,  or  by  a  reference 

to  Some  collateral  act  which  may,  with  equal  certainty, 

^Ci^sure  the  continuance  thereof,  otherwise  they  will  be 

^<^  (e)    K  a  woman  be  encient  with  a  son,  and  a  lease 

(o)  16  M.  Sf  W.  B^S.    And         (&)  Sir  O.  Bridgman,  518, 

*^  17  Law  Joum.  N.  S.  Ewch.     514. 

[JO-,   18  Law  Joum,  N.  S.         (c)  Citing  Say  v.  Smith,  in 

^«^.  125.,  and  2  ColL  C.  C.     C.  B,,  Piowd.  271. 
231. 
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1849*       be  made  till  such  iasae  in  vtnUr  sa  mere  fihaU  ooneto 

'  full  age,  this  ia  a  lease  cmlj  at  willf  and  cannat  be  117 

^^        lease  for  years;  because  it  is  uncertain  when,  or  iAft> 

ther  ever,  the  son  will  be  bom,  and^  conaequeDtlji  tbe 

beginning,  continuance,  and  ending  of  this  leaaeiiQDf 

certain ;  and  therefore  it  cannot  be  said  any  leaiefiir 

years,  since  it  is  to  begin  presently  as  a  leaae :  and  j«t 

nothing  appears  in  the  deed  itseli^  nor  is  there  fOflh  1 

reference  to  any  collateral  drcumstanoe,  as  may  fln 

measure  the  continuance  thereofi"  (a) 

As  to  ihere-        '^^  umpire's  rejection  of  evidence  as  to  the  snpponl 

jectbii  of  en-  custom  of  the  brick-making  trade,  upon  the  hiniigof 

denoe  by  the    j^^^^^  clearly  is  no  ground  for  impeaching  the  awttd 

An  arbitrator's,  or  umpire's,  conclusion  is  finaL  Hi 
is  made  the  judge  of  the  law,  as  well  as  of  thp  ftoto: 
and  from  his  decision  there  is  no  appeal:  see  the  am 
collected  in  Watson  on  Awards(i),  taaiArMoUh'tM' 
tice.  (c)  In  Perrynum  v.  SieggaU{d),  thia  co^refand 
to  set  aside  the  award  of  a  barrister,  on  a  saggatki 
that  he  had  admitted  an  incompetent  witness.  8c^  ib 
Ashton  V.  Paynter  (e)  and  Huntig  v.  RaWng^g),  it  m 
held  that  parties  referring  a  matter  to  arbitiatioD,  an 
equally  bound  by  the  arbitrator's  deddon,  whedMrb 
is  a  professional  man  or  not  The  same  doctrine  mti 
still  more  recently,  hdd  down  by  this  court  in  /IrArT. 
Fenwick.  (h)  At  all  events,  the  evidence  here  oflM 
was  properly  rejected.  [  JVilde,  C.  J.  There  is  notUf 
in  this  objection.  The  question  before  the  aibiMff 
was,  not  what  was  the  custom  of  the  biiokHnikiv 


(a)  The  BUhop  of  Bath's         (d)  QBingk.  919.,  3jr.4 

case,  6  Co.  Rep.  34.  b.  Scotty  9$. 

(6)  Page  120.  et  eeq.  (0)  3  DomL  P.  C.  201.|  1  ^ 

(c)  10th  edit,   hj    ChUty,  M.SfR.79S. 

Vol  II. p.  1498, 9.  Of)  8  i^owL  P. am 

(*)  Anti,  Vol  111.  p.  JW. 


\ 
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lnde»  but  whtft  was  the  agreement  into  wUob  these        1849. 

pwtieB  had  entered  ?]  ■ 

In  xe 

BjfUi^  Serjt,  and  Warren^  in  support  of  the  rule. 
The  plain  intention  of  the  parties  to  this  agreement  As  to  the  con- 
wai^  that  Stroud  should  have  an  interest  in  the  land«  stmction  of 
—  cuther  legal  or  equitable, — of  suffioient  duration  to     *  •gfee™«n 
enable  him  to  work  out  all  the  brick-earth  to  the  depth 
of  eight  feet:  and,  although  the  court  will  not  take 
judicial  notice  of  the  custom  of  the  particular  trade, 
yeta  in  construing  an  instrument  of  this  sort,  tiiey  are 
bound  to  look  at  all  the  surrounding  circumstances 
firom  which  they  may  be  aided  in  ascertaining  tiie  real 
intention  of  the  contracting  parties.    This  principle 
was  reoentiy  acted  upon  by  the  court  of  Queen's  Bench 
in  two  cases  of  The  Queen  v.  fVestbrook  and  The  Queen 
Vm  £veriet{a),  where  a  question  arose  as  to  the  proper 
mode  of  rating  the  occupiers  of  brick-fields  to  the  relief 
of  the  poor:  and  where  Lord  Denman,  in  delivering 
the  judgment  of  the  court,  says :  *^  The  material  facts 
fi>und  in  both  cases  are  nearly  the  same.    In  both  it  is 
stated  that  much  expense^  and  the  introduction  of  foreign 
matters^  are  necessary,  in  order  to  make  the  occupation 
inodnctive  and  profitable;  and  the  result  is  liable  to 
much  risk:  it  is  understood,  therefore, —  if  not  made 
legaUy  oertiun,  —  that  the  tenancy  shall  be  of  some 
years'  duration,  and  the  rent  is  in  part  only  fixed,  in 
part  made  to  depend,  in  the  nature  of  a  royalty,  on  the 
number  of  bricks  made ;  the  material,  the  brick-earth, 
18  not  in  its  nature  renewable,  and  in  both  cases  will  be 
consumed,  according  to  reasonable  calculation,  within 
no  great  number  of  years."  The  instrument  in  question 
18^  in  truth,  a  licence  (coupled  with  an  interest,  and 
therefore  irrevocable,)  to  enable  Stroud  to  retain  pos- 

(o)  10Q.B.178. 
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1849.        eeesion  of  the  land  for  so  long  a  period  as  maj  be 
•*—        necessary  to  get  out  the  brick-earth  to  the  stipulated 
o  depth.   The  distinction  between  executory  and  executed 

trusts  is  accurately  pointed  out  by  Lord  Chaneenor 
Talbot,  in  the  case  of  Lord  Glenorchy  v.  Bosmlk{dj, 
where  his  lordship  says :  '^  I  repeat  it,  I  think  in  ouei 
of  trusts  executed,  or  immediate  devises,  the  oonstno- 
tion  of  the  courts  of  law  and  equity  ought  to  be  the 
same ;  for,  there  the  testator  does  not  suppose  any  other 
conveyance  will  be  made :  but,  in  executory  trusts,  he 
leaves  somewhat  to  be  done ;  the  trusts  to  be  execsted 
in  a  more  careful  and  more  accurate  manner."    In  Doe 
d.  Warner  v.  Browne  (ft),  by  a  memorandum  of  agree- 
ment made  between  A.  and  J?.,  the  former,  in  ooDoder- 
ation  of  40/.,  agreed  to  let,  and  the  latter  agreed  to 
take,  a  messuage,  &c.,  at  40il  per  annum  dear  rent,  to 
be  paid  quarterly,  &c. :  and  it  was  further  agreed  thit 
A,  should  not  raise  the  rent,  nor  turn  out  B.  so  long  as 
the  rent  was  duly  paid  quarterly,  and  he  did  not  exfou 
to  sale  or  sell  any  article  that  might  be  injurious  to  A.  in 
his  business.     The  court  of  Queen's  Bench  held  thk 
memorandum  to  create  a  tenancy  from  year  to  yearonlf* 
The  defendant  then  filed  a  bill  for  a  spedfic  perfonn- 
ance  (c),  a  demurrer  to  which  was  overruled,  the  Lord 
Chancellor  (Lord  Eldon)  observing, — "Without  laying 
stress  upon  the  title,  '  Memorandum  of  an  agreement,' 
an  expression  to  which  some,  perhaps  not  much,  con- 
sideration is  due,  it  proceeds  to  state,  that '  fF,  fFameft 
in  consideration  of  40/.,  doth  agree  to  let,  and  J.  Brmm 
doth  agree  to  take,  &c.'    That  phrase  will  not  ezdode 
the  idea  of  an  actual  demise  in  some  cases:  but,  if  the 
whole  imports  rather  an  intention  to  do  a  future  act, 
than  a  thing  that  is  done,  those  words  may  be  amstroed 

• 

(a)  Cas.  temp.  Talbot,  S.  I9.  (c)  Browne  v.  Werner ^  1* 

(6)  8  £0*^165.     .  Fw.  156. 


18  VICTORIA.  <625 


In  re 


I  not  amounting  to  actoally  letting  and  taking.    If  the       1849. 
pinkm  of  tiie  conrt  of  Eing'a  Bench  was,  that  the  sub- 
^oent  words  meant,  that  the  tenant  was  to  have  the 
ption  of  remaining  for  life,  and  the  former  words  may 
lean  either  actually  letting  and  takings  or  a  contract 
ir  actually  letting  and  taking,  it  is  fair  to  consider  it 
B  an  agreement,  rather  than  an  actual  lease;  as  the 
itter  construction  would  defeat  the  intention  of  thei 
ortiesy  which,  upon  the  former  construction,  may  be 
anried  into  eflTect  by  a  future  instrument."    And  after- 
rards,  on  continuing  the  injunction,  his  lordship  sud(a): 
'  I  adout  that  the  court  must  find,  in  the  paper  before 
t,  sufficient  evidence  of  the  term  and  interest  intended 
4>  be  granted :  but,  even  if  the  bill  should  be  dismissed 
ipcm  that  ground,  relief  of  a  more  limited  kind  must 
be  given  upon  another  ground,  with  reference  to  the 
terms  in  which  the  agreement  is  conceived.    According 
to  the  old  doctrine,  an  agreement  to  let  was  not  under- 
stood to  make  a  lease.     Afterwards,  the  courts  held, 
that,  if  a  person  said  he  agreed  to  let,  it  was  the  same 
as  doing  the  thing :  but  it  was  never  denied,  that,  if  the 
terms  of  that  instrument  indicate  that  he  was  looking 
forward  to  something  executory,  before  the  contract 
would  be  complete,  that  would  not  be  held  a  lease." 
The  words  '^  herein  agreed  to  be  demised,"  in  the  last 
clause  of  this  agreement,  would  be  senseless,  if  only  a 
tenancy  from  year  to  year  were  contemplated.  \Maule,  J. 
Those  words  mean  no  more  than  <*  the  land  hereinbefore 
spoken  of."  What  is  there  here  which  shews  that  some- 
thing future  was  contemplated?]    The  tenant  was  to 
be  at  liberty  to  exhaust  the  whole  of  the  brick-eartL 
\Mauky  J.    If  he  could  do  it  within  the  term.]     The 
absence  of  a  proviso  for  re-entry,  shews  that  a  more 
formal  instrument  was  intended  to  be  drawn  up  between 

(a)  14  Fe*.  409.  413. 
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1849.       the  partieB.     [fFiade,C.3.    Or  that  a  tenanojr  fiw 
~*~*       year  to  year  only  was  meant  to  be  oreatecL    WUdb 
SnovL      ^  ^^  ™^"^  probable?]    That  thk  is  aometliiiig men 
than  a  mere  licence,  is  dear  from  tlie  judgiiieiit  of 
Vauffkan,  Cb  J.  fin.  JTiomaiY.  Sarrett,when  fablocdiAf 
says  (a) :  *<  A  dispensation  or  licence  propeify  paMlii 
no  interest,  nor  alters  or  transfers  proper^  in  aiiytiiio|i 
but  only  makes  an  action  lawful  which  witfaoot  i^  U 
been  unlawfuL    As,  a  licence  to  go  beyond  the  so^ 
to  hunt  in  a  man's  park,  to  come  into  his  boiM^  m 
only  actions  wluch,  without  licence,  had  been  nnlaiiU 
But  a  licence  to  hunt  in  a  man's  park,  and  cany  am^ 
the  deer  killed  to  his  own  use, — to  cat  down  a  treeift 
a  man's  ground,  and  to  carry  it  away  the  neit  dif 
after  to  his  own  use,  —  are  licences  as  to  the  adi  of 
hunting  and  cutting  down  the  tree,  but,  as  to  the  c«> 
lying  away  of  the  deer  kiUed,  and  tree  cut  down,  Aflf 
are  grants.     So,  to  license  a  man  to  eat  my  med,  tf 
to  fire  the  wood  in  my  chimney  to  warm  him  by,  fl  t» 
the  actions  of  eating ^  firing  my  wood,  and  wacrming  lii^^ 
they  are  licences ;  but  it  is  consequent  neoeonzify  t» 
thosQ  actions,  that  my  property  may  be  destroyed  k 
the  meat  eaten,  and  in  the  wood  burnt.     So  as  in  mm 
cases,  by  consequent,  and  not  directiy  and  as  its  eftei^ 
a  dispensation  or  licence  may  destroy  and  alter  pnK 
perty."    It  is  no  objection  to  this  instrument,  tktit 
mentions  no  specific  term  for  which  a  lease  is  to  be 
granted :  id  certum  est,  quod  certum  reddi  poiai:  tfd 
it  may  be  shewn,  by  calculation,  that  the  brick-wA 
demised,  would,  at  the  rate  mentioned  in  the  agreenKi^ 
viz.  4,000,000  annually,  be  exhausted  in  fifteen  jaot 
Every  stipulation  in  the  agreement  points  irrenitiblf 
to  the  conclusion  that  the  tenant's  occupation  of  the 
land  was  intended  to  be  co-extensive  with  its  capedlf 

(a)  VaughM,  851. 
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nsteriaU  for  bis  trade.   The  maxim  ^  ofrte        1849. 
Mivf  aee^^hmtur  contra  prqfereniem,*^  i^        — 
ily  to  contracts  between  landlord  and  tenant*      SmJmK 
Blaxima  (a),  it  is  said :  *^  It  isa  general  nile> 
ords  in  a  deed  are  to  be  eonstraed  most 
Ura  proferentem,  —  regard  being  had^  how<^ 
\  apparent  intuition  of  the  parties,  as  cd* 

the  whole  context  of  the  instroment  {b) ; 
Ted  by  Mr.  Justice  Blackstone,  the  principle 
srvation  will  make  men  soffidently  careM 
.^ce  their  own  interest  by  the  too  extensive 
their  words ;  and  hereby  all  manner  of  deceit 
t  k  avoided;  for^  men  would  always  affect 
md  intricate  expressions,  provided  tiiey  were 
it  liberty  to  put  their  own  construcdon  upon 
Moreover,  the  adoption  of  this  rule  puts  an 
f  questions  and  doubts  which  would  other^ 
9  to  the  meaning  and  intention  of  the  parties, 
lie  absence  of  it,  might  be  differently  con- 
lifierent  judges ;  and  it  tends  to  quiet  pos- 
taking  acts  and  conveyances  executed  bene- 
ihe  grantees  and  possessors."  (d)  So  strictly 
nple  adhered  to,  that,  if  a  lease  be  granted 

fourteen,  or  twenty-one  years,''  the  lessee 
le  option  of  determining  it  at  the  end  of  the 
or  fourteen  years:  Dann  v.  Spurrier {e); 
6  V.  Dixon,  {g)    Lord  Eldon,  in  the  latter 

lit  p.  456.  (c)  2  Bh.  Comm.  380.     See 

Nrd  Kenyon,  Bat'  Saunderson  v.  Piper,  5  N.  C. 

/Bedford,  8  T.R.  425.,  7  Scott,  408. ;  Reynolde 

rd  Eldon,  Brown-  ▼.  Bar/ord,  8  Scott,  N.  IL  238, 

f,  2B.4P.  22.;  239. 
.^15  East,  546. ;  (d)  Bac.  Max.  r.  3.,  which 

1  S.  3r  jB.  335. ;  treats  of  the  general  rak. 
laknwQTing,    Cro.  (e)  3  B.  <S^  P.  399*  442. :  and 

3  Fee.  jun.  48.;  see  7  Fet.  231. 
183.    a. ;     Not/'e         Q)  9  Eaet,  15. 
edit  p.  48. 
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1849.        case«  says :  '*  All  doubts  wbich  might  at  one  tinM.baTe 
existed  on  the  subject,  are  concluded  by  the  decisioii  ni 
the  Common  Pleas  (a),  which  was  made  upon  fiill  eon. 
sideration  of  the  case  in  this  court  (i)  and  the  ante- 
cedent authorities,    and   which  proceeded   upon  the 
application  to  leases,  of  the  general  prindple,  that,  wlien 
the  words  of  a  grant  are  doubtful,  they  are  to  be  eoB- 
strued  in  favour  of  the  grantee :  and  that  was  certified 
to  the  lord  chancellor,  who  must  be  taken  to  have  bea 
satisfied  with  the  decision."    It  is  rather  inwnnehJ 
than  asserted,  that  the  cases  of  Doe  d.  White  y.  Smf- 
son  and  Doe  d*  Player  v.  NichoUs  are  disapproved  of 
by  conveyancers.    But  the  latter  case  is  cited  and  tcted 
upon  in  Doe  d.  Davies  v.  Dames  (c),  where  Lord  At- 
man  says :  **  Holroyd,  J.,  said  rightly  (in  Doe  d*  Pba/er 
v.  JNichoUs),  that,  where  there  are  no  words  in  the  wiD 
which  give  the  trustees  any  estate  beyond  the  time 
during  which  the  trust  is  to  be  performed,  there  tiie 
case  falls  within  the  general  rule,  that  a  trust  eetiie 
is  not  to  continue  beyond  the  period  required  bytlie 
purposes  of  the  trust.    And  that  must  mean  a  restiieied 
period,  and  not  any  length  of  time  during  which  it  Dif 
be  siud  that  the  trusts  are  in  a  course  of  performaacei 
In  Doe  d.  Shelley  v.  Edlin  (d)  and  Doe  d.  Cadagn  T. 
JEwart(e),  this  court  narrowed  the  rule  of  holding  tbe 
trust  estate  to  determine  after  the  time  for  perfomuoiee 
of  the  trusts,  in  the  manner  which  I  now  suggeettf 
the  proper  one,   namely,  to  the  case  in  which  thit 
restriction  is  consistent  with  the  words  of  the  inetro- 
ment,  and  the  apparent  intention  of  the  maker."  b 
Fenner  v.  Hepburn  (g),  it  was  held,  that,  althoogiitt 
agreement  between  an  intended  lessor  and  lessee  inij 

(a)  Dann  ▼.  Spurrier.  (d)  4iAd.S(E>  582.  58^ 

(6)  Goodright    d.    HaU  v.  (e)  7  Ad.Sf  E.636.66&,^ 

Jtichardson,  3  T.  R.  462.  I^.S^P.l  97. 

(c)  1  Q.  B.  430.,  1  Gak  S^  Qf)  2  You.  4-  C,  CUffli.  0* 

D.33.  159. 
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amoiint  at  law  to  a  present  demise  or  assign-        1849. 
^  if  upon  the  face  of  the  instrument  it  appears        ■ 
farther  instrument  is  necessary  to  carry  the      ^^  ^ 
i  o£  the  parties  into  execution^  a  court  of  equity 
fee  specific  performance  of  the  agreement  in 
rticuhr.    In  the  case  of  a  bargain  and  sale^ 
int  for  want  of  inrohnent,  it  is  every  day's 
ce  to  go  to  equity  to  cure  the  defect,  and  so 
t  the  intention  of  the  parties.     Some  principles 
le  to  the  present  case  will  be  found  in  ITie 
$  of  Bute  Y.  Thompson  (a),  and  Doe  d.  The  Mar'* 
Bute  V.  Gvest.  (b) 

iiR,  C*  J.  Upon  the  best  consideration  which 
t  can  give  to  the  question  which  the  parties 

have  decided  in  thb  case,  the  conclusion  they 
Qe  to,  is,  that  the  rule  cannot  be  made  absolute. 
e  no  opinion  upon  the  first  point  which  was 
tnz.  whether  it  is  competent  to  the  court  to 
i  the  question  whether  the  umpire  had  come  to 
t  conclusion,  under  the  statute.    For  the  pre- 

pass  that  wholly  by :  when  it  becomes  neces- 
leal  with  that  question,  we  shall  be  prepared  to 

•  The  principle  of  construction  which  has  been  As  to  the  con- 

iiously  contended  for,  viz.  that  the  terms  of  a  "f«<^^<>"  ®^  ^ 
•^  .  ,    A      the  agreement, 

e  to  be  constnied  as  favourably  as  possible  for 

tee,  the  court  is  not  disposed  to  controvert.  Nor 

)  denied  that  the  whole  of  an  instrument  must  be 

t  together,  when  we  are  endeavouring  to  arrive 

ntentions  of  the  parties.     In  the  conclusion  at 

e  have  arrived,  we  fully  adopt  both  these  prin- 

By  the  instrument  in  question.  Dr.  FeUowes 

*  to  let,  and  Stroud  to  hire,  the  land,  no  mention 
ide  of  any  term.     Passing  over  the  clause  as  to 

I.  —  C.  B.  MM 
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■1849.       the  taking  of  the  brick-earth,  it  has  not  been  coBttasiA 

""""^       nor  could  it  be,  that  the  agreement  does  more  Am 

Stroud.      ^5"^^*®  *  tenancy  at  will,  or  f5rom  year  to  year.    Noroi 

I  discover  anything  to  lead  me  to  condode  tiiafc  Ai 

parties  contemplated  any  future  instrament    Iff  thi 

the  agreement,  so  k)oked  at,  enures  only  to  the  eiki 

which  I  have  stated,  what  is  the  effect  of  the  dmei 

to  the  taking  of  the  brick-earth?  The  tenant,  itk aid 

agrees  to  hire  the  land  for  the  purposes  of  his  tnderfi 

brick-maker.    I  do  not  know  enough  of  the  tiads  ti 

form  an  opinion  as  to  whether  it  would  be  pmdeat  fa 

a  brick-maker  to  agree  to  pay  a  large  rent  ftr  ■ 

extended  term.     But  I  should  incline  to  think  it  woiU 

be  more  prudent  to  take  it  determinable  hf  a  aolieei 

But  we  cannot  speculate  upon  this.    It  seems  to  w 

that  the  parties  did  not  contempl^  a  more  extsadri 

interest  than  that  of  a  tenancy  from  year  to  year;  odMP 

wise,  the  tenant  being  under  no  obligation  to  woik  ctl 

the  brick-earth,  he  might,  so  long  as  he  chose  to  pay  aitt) 

equal  to  Ss.  per  thousand  for  four  millions  of  brioki,  hoh 

on  for  ever.     That  would  be  making  the  agreemes 

equal  to  a  grant  of  the  fee-simple.     No  premium  seem 

to  have  been  paid ;  if  there  had  been,  it  mi^t  hm 

tended  to  shew  that  a  laiger  interest  was  intended  ti 

pass  than  a  tenancy  from  year  to  year.     There  b  iM 

power  of  distress :  nor  is  the  tenant  under  any  Mg^ 

tion  to  work  out  the  brick-earth :  neither  is  theie  tftf 

reservation  of  a  right  on  the  part  of  the  landioidto 

re-enter,  if  the  rent  is  not  ptdd,  or  in  any  other  etftt 

How,  then,  can  it  be  supposed  that  the  landlord  efV 

intended  to  part  with  a  permanent  interest  in  the  Ind' 

The  cases  referred  to,  where  courts  of  equity  have  bett 

dealing  with  executory  agreements,  appear  to  nets  be 

wholly  beside  this.    The  argument  that  has  been  xagA 

on  the  part  of  Mr.  Stroud,  resolves  itself  into  this,— 

that  the  agreement  is  ambiguous,  and  therefim  the 
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court  18  at  liberty  to  consider  what  was  the  probable        1849. 
iDtentioa  of  the  parties.     I  do  not,  however,  find  any       — 
imb^ty  upon  the  face  of  the  agreement :  nor  do  I  see      ^ 
any  reason  for  giving  it  any  effect  beyond  what  is  war- 
nnted  by  its  language. 

One  ground  upon  which  it  has  been  urged  that  the  As  to  the  re- 
rale  ebould  be  made  absolute,  is,  that  the  arbitrator  re-  ^^^^^"^ 
jeeked  evidence  of  the  custom  of  the  brick-making  trade  arbitrator, 
with  respect  to  the  hiring  of  land*     I  cannot,  however, 
lee  npon  what  princuple  evidence  of  that  sort  could  be 
bdd  to  be  admissible :  it  is  much  too  uncertain,  and  it 
IB  by  no  means  applicable  where  there  has  been   a 
&tmct  agreement. 

Upon  the  whole,  I  do  not  tlunk  that  the  case  is 
ittended  with  any  very  great  difficulty.  The  umpire 
has  pat  the  proper  construction  upon  the  agreement. 

The  rest  of  the  court  concurring, 

Bule  discharged. 


J'  Brmm^  on  behalf  of  the  company,  asked  that  the 
^  ought  be  discharged  with  casts :  but 

Wilds,  C.  J.,  observed,  that,  inasmuch  as  'both  par- 
ties seemed  to  have  desired  the  umpire  to  raise  the 
VWBtioQ  upon  the  face  of  his  award,  it  was  not  a  case 
boosts. 

Bule  discharged,  without  costs. 
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Berry  v.  Irwin. 

nnHE  defendant  was  arrested  in  the  month  of  Jpril 
last,  on  a  writ  of  capias  ad  satisfaciendum,  and  on* 
the  24th  of  May  filed  his  petition  in  the  insolveat 
debtors  court,  for  relief  under  the  1  &  2  VicL  e.  IKLy 
and  obtained  a  vesting  order  thereon.     On  the  18th  o€' 
c.  110.  s.  go.    Juncy  he  duly  filed  his  schedule,  inserting  therein  mc 
discharges  the  ff^  Melton  as  a  creditor  for  250/.,  as  drawer  and  payee 

insolvent 

from  all  dehts  ^^  ^^^  ^^^^  ^^  exchange,  one  for  1502.,  the  other  fi»r 
due  or  grow-    100/.,  dated  respectively  the  10th  and  12th  of  J^ril 

dme^of  Se*^^  ^^^'  ^"^  accepted  by  the  defendant.     On  the  4th  of 
petition,  to       July^  the  defendant  was  served  with  a  writ  of  summonfl^ 


Nov.  20. 

The  acyudi. 
cation  of  the 
commissioner 
under  the 
insolvent 
debtors  act, 
1  &  2  Vict. 


creditors,  or     ^t  the  suit  of  the  plaintiff*,  in  an  action  brought  by 
claiming  to  be  ^  indorsee  of  these  two  bills.     The  defendant's  petitioD 
creditors.         came  on  for  hearing  before  the  insolvent  debtors  court 

A        *  1 

vent^sCTted  ^°  ^^^  ^^^^  of  July,  when  the  further  hearing  was  ad- 

in  his  sche-  journed  till  the  31st.   The  defendant  thereupon  amended 

dule  the  name  jjjg  schedule,  by  inserting  therein  the  name  o(  Berry  {ik 

hands  he  had  pl^ii^tiff)  as  a  creditor  for  the  amount  of  the  two  bib 

placed  two  and  the  costs  of  the  action, — and  stating  that  theUb 

ha*  ^  f^th  ^^^^®  indorsed  to  him  without  consideration,  and  after 

purpose  of  they  had  arrived  at  maturity  ;  and,  on  the  3l8t  of /a^ 

their  being  Berry y  who  had  been  served  with  notice,  attended  to 

After  the  '  oppose  the  defendant's  discharge.     The  hearing  of  tk 

schedule  was    defendant's  petition  was  again  adjourned  until  the  7di 
filed,  he  dis- 
covered that 

A,  had  indorsed  the  bills  to  B,,  and  accordingly  obtained  leave  to  amend  the 
schedule  by  inserting  B.'s  name  therein,  stating  the  circumstance*  under  idudi 
the  bills  came  to  j9.'s  hands.     B.  sued  the  insolvent  on  the  biila,  and  otaiBcd  i 
verdict  at  the  assizes  against  him  on  the  morning  of  the  day  on  whidi  the  oider 
of  adjudication  was  made,  and  proceeded  thereon  to  judgment  and  execntioB:— 
Held,  that  the  insolvent  was  entitled  to  be  discharged  as  to  the  action,  bodi  ia 
respect  of  debt  and  costs,  —  although  the  costs  were  incurred  after  the  filii^  af 
the  petition. 
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BVBRT 


'  Ayffutiy — on  which  day  it  was  adjudged  and  ordered     .   1849. 

''  tlie  court,  that  the  defendant  should  be  discharged 

>m  custody,  and  entitled  to  the  benefit  of  the  act 

rthwith,  as  to  the  debt  or  claim  of  the  said  H*  Melton       Irwin. 

d  of  the  plaintiff,  in  respect  of  the  sidd  two  bills  of 

bhange,  and  from  all  other  debts  and  cliums  inserted 

lus  flchednle,  with  the  exception  of  two. 

The  plaintiff  proceeded  with  the  action,  and  the  causo 

8  tried  as  an  undefended  cause,  at  the  last  Surrey 

iueesy  on  the  7th  o{  August, — a  few  hours  before  the 

ESandant's  dischaige  was  pronounced, — when  a  verdict 

IS  found  for  the  plaintiff  for  the  amount  of  the  bills 

1  interest,  and  an  order  for  speedy  execution  ob« 

Jied.     And  on  the  1st  of  September^  the   plaintiff 

A^  with  the  keeper  of  the  Queen's  Prison  a  writ  of 

dcot  corpus  for  the  purpose  of  charing  the  defendant 

I  execution  upon  that  yerdict. 

JkRller,  on  a  former  day  in  this  term,  obtained  a  rule 
iDing  upon  the  plaintiff  to  shew  cause  why  the 
ifendant  should  not  be  discharged  from  the  custody  of 
e  keeper  of  the  Queen's  Prison,  as  to  this  action,  and 
lij  the  plaintiff  should  not  pay  the  costs  of  the  appli- 
tioii.  He  referred  to  the  79th  section  of  the  act, 
bach  enacts  '<  that  the  discharge  of  any  prisoner  so  ad- 
dkmted  as  aforesaid  (s.  75.)  shall  and  may  extend  to  all 
veeBB  issuing  from  any  court  for  any  contempt  of  any 
nrty  ecclesiastical  or  civil,  for  non-payment  of  money, 

of  costs  or  expenses,  in  any  court,  ecclesiastical  or 
?il ;  and  that,  in  such  case,  the  said  discharge  shall  be 
emed  to  extend  also  to  all  costs  which  such  prisoner 
Mild  be  liable  to  pay  in  consequence,  or  by  reason,  of 
ch  contempt,  or  on  purging  the  same ;  and  that  every 
ichaige  so  adjudicated  as  aforesaid  as  to  any  debt 

damages  of  any  creditor  of  such  prisoner,  shall  be 
emed  to  extend  also  to  all  costs  incurred  by  such 

M  M  3 
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1849.        creditor  before  the  filing  of  such  prisoner's  sdiednk^m 

"""""       any  action  or  suit  brought  by  such  creditor  against  mk 

^^  prisoner  for  the  recovery  of  the  same:  and  thafc  iD 

lawnr.       persons  as  to  whose  demands  for  any  such  oosta^  mooej, 

or  expenses  as  aforesaid  any  such  perscm  shall  be  lo 

adjudged  to  be  discharged,  shall  be  deemed  and  tikm 

to  be  creditors  of  such  prisoner  in  respect  thereo^ial 

entitled  to  the  benefit  of  all  the  provisions  made  for 

creditors  by  this  act,  subject  nevertheless  to  sooh  ifleer^ 

taining  of  the  amount  of  the  said  demands  as  msj  bo 

had  by  taxation  or  otherwise,  and  to  such  examimtifln 

thereof  as  is  herein  provided  in  respect  of  all  olamiBto* 

dividend  of  such  insolvent's  estate  and  eflfects.'' 

Lush  now  shewed  cause.  Tins  is  not  a  case  in  whioh 
the  statute  operates  to  discharge  the  insolvent  firam  the 
plaintifi^s  claim*  By  the  69th  section,  the  ins^Tent  m 
required  to  file  a  schedule  contwiing,  amongst  other 
things,  **  a  full  and  true  description  of  all  debts  i^e 
or  grmoing  due  fix)m  such  prisoner  at  the  time  i£ 
making  such  order  [the  vesting  order],  and  of  all  wA 
eyerj  person  and  persons  to  whom  such  prisoner  efaell 
be  indebted,  or  who  to  his  knowledge  or  belief  dull 
claim  to  be  his  creditoref,  together  with  the  nature  toA 
amount  of  such  debts  and  claims  respectively,  fstin-' 
guishing  such  as  shall  be  admitted  from  such  as  shiU  be 
disputed  by  such  prisoner."  By  s.  75.  the  adjudioalioa 
of  the  commissioner  enures  as  a  dischaige  '^  as  to  te 
several  debts  and  sums  of  money  due,  or  olaimeil  to  be 
due,  at  the  time  of  making  such  vesting  order  as  dhnr 
said,  from  such  prisoner  to  the  several  persona  named  ia 
his  schedule  as  creditors,  or  claiming  to  be  creditom^ftr 
the  same  respectively,  or  for  which  such  persoM  ahall 
have  given  credit  to  such  prisoner  before  the  tuaeef 
making  such  vesting  order  as  aforesiud,  and  which  ww0 
not  then  payable,  and  as  to  the  claims  of  all  other  per* 
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known  to  such  prisoner  at  the  time  of  such        1849. 

ion»  who  may  be  indorsees  or  holders  of  any       

A  eecority  set  forth  in  such  schedule  so  sworn  Bbrby 
:e8ud.''(a)  And  the  90th  section  enacts,  "  that  Irwin; 
1  who  shall  have  become  entitled  to  the  benefit 
tt  by  any  such  adjudication  as  aforesaid,  shall 
me  hereafter  be  imprisoned  by  reason  of  the 
b  so  as  aforesaid  entered  up  against  him  or  her 
I  to  this  act(i),  or  for  or  by  reason  of  any  debt 
f  money  or  costs,  with  respect  to  which  such 
biall  have  become  so  entitled,  or  for  or  by  rea- 
ly  judgment,  decree,  or  order  for  payment  of 
;  but  that,  upon  every  arrest  or  detainer  in 
Km  any  such  judgment  so  entered  up  as  afore- 
br  or  by  reason  of  any  such  debt  or  sum  of 
>r  costs,  or  judgment,  decree,  or  order  for  pay- 
the  same,  it  shall  be  lawful  for  any  judge  of  the 
om  which  any  process  shall  have  issued  in 
bereof,  and  such  judge  is  hereby  required,  upon 
ide  to  his  satisfaction  that  the  cause  of  such 
detuner  is  such  as  hereinbefore  mentioned,  to 
ich  prisoner  from  custody,  unless  it  shall  appear 
iudge,  upon  inquiry,  that  such  adjudication  as 
was  made  without  due  notice,  where  notice  is 
it  required,  being  given  to,  or  acknowledged  by, 
tiff  on  such  process,  or  being  by  him  dispensed 
the  acceptance  of  a  dividend  under  this  act,  or 
)•"  The  demand  of  this  plaintiff  was  not  a  debt 
growing  due  at  the  date  of  the  vesting  order." 
iam$,  J.  The  birth  of  the  debt  is,  in  one  sense, 
ing  of  the  bills.] 

ung  that  this  was  a  debt  due,  or  growing  due, 
ne  of  the  making  of  the  vesting  order,  the  dis- 
f  the  insolvent  did  not  enure  as  a  dischaige 

le  Lambert  v.  Smith,         (b)  Under  s.  87. 
'.  1851. 

H  M  4 
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1849.       from  the  costs  of  the  action.    The  action  was  not  com. 
'        menced  until  after  the  date  of  the  petition:  and  ihe 
^  79th  section,  — the  only  one  which  applies  to  eosta^  — 

iBwnr.  speaks  only  of  costs  incurred  prior  to  the  filing  of  ike 
petition.  The  costs,  from  which  the  party  has  no  dia- 
charge,  forming  part  of  this  judgment,  the  court  cannot^ 
without  unwarrantably  extending  the  provirions  of  tbe 
statute,  make  this  rule  absolute.  Beffldes,  the  court  will 
not  relieye  an  insolvent,  upon  a  smnmary  apj^cttion, 
where  he  neglects  to  avail  himself  of  an  opportunitjr  of 
pleading  his  discharge  puis  darrein  continuance:  Suap 
V.  D^Almaine  (a).  [  WUde,  C  J.  What  opportuuity 
had  the  defendant  here  to  plead  ?  The  matter  of  defisnee 
did  not  exist  at  the  time  the  cause  was  tried.] 

Miller,  in  support  of  his  rule.  The  defSsndaat  ]m 
clearly  entitied  to  his  discharge,  both  in  respect  of  the 
debt  and  the  costs  of  the  action.  [3fatt&,  J.  To  vham 
was  there  a  debt  due  at  the  date  of  the  vesting  order?] 
There  was  an  inchoate  debt,  growing  due  to  the  pir^ 
who  might  ultimately  turn  out  to  be  the  holder  of  tl0^ 
biUs.  It  is  not  necessary,  upon  the  fair  constructioii  of 
the  statute,  that  the  debt  should  be  due  or  growing  doe 
to  a  person  named  in  the  schedule:  the  insolvent  has  do 
means  of  knowing  who  is  the  holder  of  the  biU&  b 
Beeves  v.  Lambert  (&),  the  defendant,  being  indebted  te 
A.  for  goods  sold,  accepted  a  bill  drawn  by  A  for  tb0 
amount,  which  became  due  in  October,  1823:  before 
that  time,  the  defendant  became  insolvent,  and  pie* 
sented  his  petition  to  be  discharged,  under  the  IGiim 
c.  119.,  and,  in  his  schedule  delivered  into  the  hmcheitt 
debtors  court,  he  stated  that  he  was  indebted  toJLtoit 
goods,  and  that  A.  held  his  acceptance  for  the  amomi^' 
which  became  due  in  October,  1823.  A»  had  indoned 
the  bill  to  B.,  but  the  insolvent  was  ignorant  of  tlet 

(a)  8  JDowk  P.C.664.  {b)  4B.4C.S14 
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t:  B.  having  brought  an  action  agwist  tlie  iusolyent  1849. 
30  the  bill,  the  latter  pleaded  his  discharge  under  the 
ohent  debtors  act;  and  it  was  held  that  the  schedule 
itttned  a  true  description  of  the  person  to  whom  the 
dyeot  was  indebted,  within  the  meaning  of  s.  6.,  — 
ieh  required  that  the  insolyent  should,  within  a  cer- 
I  time  after  presenting  his  petition,  ''deliver  into 
court  a  schedule  contuning  a  full  and  true  description 
afveiy  person  to  whom  such  prisoner  shall  be  then 
dbted,  or  who  to  his  or  her  knowledge  or  belief  shall  - 
in  to  be  his  or  her  creditor.''  And  the  court  there 
:  ''  This  act  of  parliament  must  receive  a  reasonable 
tstmction.  The  law  forces  no  man  to  do  impossible 
igs;  and  there  may  be  many  cases  where  it  would 
impossible  for  a  prisoner  to  insert  in  his  schedule 
>  name  of  the  particular  holder  of  a  bill.  The  pri- 
er  in  his  schedule  has  given  notice  to  the  real  ere- 
nr;  for,  he  has  described  the  security  of  which  she 
I  the  holder.  He  has,  therefore,  described  the  ori- 
al  debt,  the  original  creditor,  and  the  security  for 
•t  debt.  If  we  were  to  hold  that  this  schedule  did 
contain  a  sufficient  description  of  the  persons  to 
om  the  prisoner  was  indebted,  there  might,  in  many 
bances,  be  an  insuperable  difficulty  in  the  way  of  a 
soner's  obtaining  his  discharge.  Suppose  he  had 
de  inquiry  of  Mrs.  Reynolds  to  whom  she  had  in- 
sed  the  bill,  and  she  had  refused  to  tell  him ;  or,  sup- 
e  that  she  had  told  him,  and  the  indorsee  had  indorsed 
rver  to  another,  and  refused  to  tell  him  to  whom, 
vrould  have  been  impossible  to  describe  the  real 
der  of  the  bill."  [  Wilde^  C.  J.  Does  it  appear  by  the 
davits  when  the  bills  were  first  handed  to  Melton  f\ 
^  veiy  distinctiy.  They  were  in  his  hands  at  the  date 
the  vesting  order :  that  appears  from  the  schedule, 
e  defendant  is  clearly  within  the  90th  section  of  the 
^ute. 
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1849.  Then^  being  entitled  to  his  ^Badharge  from  the  deb^ 

he  is,  by  force  of  the  79th  section,  discharged  from  fh0 
costs  also.     The  judgment  is  entire :  if  the  defendant  im 
improperly  detained  in  respect  of  part,  he  is  entitled  to 
be  discharged  altogether.     In  Tilby  y.  Best  (a)  it  wmm 
held,  that,  if  judgment  be  entered  up  for  the  penalty 
of  a  bond  given  to  secure  an  annuity,  and  the  defendm^ 
IS  taken  in  execution  thereon,  when  the  wanaDt  o€ 
attorney  under  which  such  judgment  was  entered  np 
only  authorised  the  taking  out  of  execution  for  the  ar^ 
rears,  the  court  will  set  aside  the  execution  m  Mo,  umI 
not  merely  discharge  the  defendant  pro  tanio.    {^WSit, 
C.  J.     In  Vansandan  y.  CarsKe  (b),  Bayley^  B,  nyi  t 
''  It  is  quite  clear,  that,  if  you  sue  for  a  debt  vUth 
carries  interest,  and  obtain  judgment,  and  the  put^ 
afterwards  becomes  a  bankrupt  (the  original  debt  bei^p 
provable  under  the  commission),  and  he  obtains  his 
tificate,  the  interest  and  subsequent  costs  are  not 
able  from  the  original  debt,  but  the  whole  is  bacred  \if 
the  certificate."    So,  in  Holdinff  y.  /mpgr  (c),  when  • 
commis^on  of  bankruptcy  having  been  sued  out  igunit 
the  plaintiff,  he  brought  an  action  of  trespass 
the  ccHnmissioners  for  fiedse  imprisonment,  and  was 
suited,  and  they  entered  up  judgment  aocording^y,  nil 
the  commission  was  afterwards  superseded,  on  wUdt 
another  commission  was  sued  out,  founded  on  the 
act  of  bankruptcy  as  the  first,  under  which  second 
misuon  the  plaintiff  obtained  his  certificate,  and  the  de- 
fendants afterwards  charged  him  in  execution  fiirth0 
costs  of  the  nonsuit,  —  it  was  held  that  he  was  entitied 
to  be  discharged  out  of  custody,  such  costs  beiog  jnf* 


(a)  iSEoit,  163.  Sandau  v.  Canhk,  in  A  A 

(b)  1  ChiU.  Rep.  l6.  2  J.  B.  Mwfre,  602. 

per  nam.  Van  Sandau  ▼.  Corsbie,  (e)  7J*B.  Modre,  6li>  &  ^ 
3  B.Sf  Akk  13.    And  see  Van 
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lie  under  the  aeoond  oomimasioiL]  It  is  quite  dear  that  1849* 

le  costs  must  follow  the  fate  of  the  original  debt,  even  »— — 

itlumt  the  aid  of  die  79th  section.  ^'^"^ 

Cur.  adv.  vuU.  Ibwik. 

WiLDX^  G.  3.y  now  delivered  the  judgment  of  the 
int.  (a) 

1^nb  comrt  is  of  opinion  that  the  defendant  is  entitled 
Us  discharge  from  custody  as  to  this  action.  It 
pears  firom  the  69th  section  of  the  statute  1  & 
VieL  e.  110.,  —  which  prescribes  what  shall  appear 
tlie  insolvent's  schedule,  —  that  it  is  the  duty  of  the 
artj  to  state  therein,  not  only  the  names  of  those  per- 
ns who  are  creditors,  but  also  the  names  of  those  who 
aim  to  be  creditors,  or  whom  he  believes  to  claim  to 
I  oieditors,  but  whose  claims  he  does  not  admit.  Here, 
was  stated  in  the  schedule,  as  originally  filed  by  the 
sfendant^  ihat  one  Melton  churned  to  be  a  creditor  in 
ispect  of  two  bills  of  exchange  which  had  been  de- 
wed to  him  by  the  insolvent  for  the  purpose  of 
Btting  discounted,  and  the  proceeds  of  which  Melton 
id  applied  to  his  own  use,  —  thereby  importing  that 
fUion  had  nq^tiated  the  bills.  It  does  not  appear 
rken  the  bills  were  given  to  Melton ;  but,  looking  at 
Itt  dates  of  the  bills,  it  is  probable  that  they  were 
egotiated  before  the  24th  of  May^  the  day  on  which 
ke  defendant  filed  his  petition  in  the  insolvent  debtors 
ovirt,  and  the  vesting  order  was  obtained.  The  de- 
OQ^nt  afterwards  amended  his  schedule,  and  stated 
^Qvein  ihat  the  present  plaintiff  claimed  to  be  a  cro- 
fter in  respect  of  the  same  two  bills,  and  also  stated 
bat  the  bills  were,  as  the  defendant  believed,  indorsed 
7  Melton  to  the  plaintiff  after  maturity,  and  without 

(a)  The  judges  who  were      WUde^  C.J.,  Maule,  J.,  F.  JFil' 
P'^Wuit  tt  the  aigoment,  were,     Hosm,  J.,  and  Talfimrd^  J. 
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Bbrby 


1849.        cobsideiation.     Now,  the  75th  section,  which  spealof  of 
the  adjudication,  impowers  the  insolyent  debtors  court 
to  discharge  the  party  from  the  several  debts  doe,  or 

Ibwik.       claimed  to  be  due,  at  the  time  of  the  Testing  order,  to 
the  persons  mentioned  in  the  schedule,  and  to  any  other' 
persons  not  known  to  the  petitioner,  who  may  be  tbe 
indorsees  or  holders  of  any  negotiable  security  set  fbrtb 
in  such  schedule.    In  this  case,  as  soon  as  the  d/ekabm'^ 
discovered  that  the  phuntiff  diumed  to  be  indofsee 
the  bills  in  question,  he,  by  leave  of  the  insolvent 
amended  his  schedule,  and  inserted  his  name 
as  a  person  claiming  to  be  a  creditor.     The  order 
adjudication  afterwards  made,  was  made  with  refereocs^ 
to  the  schedule  so  amended.    It  appears  to  us, 
fore,  that  the  insolvent  did  all  he  could  be  required 
do.     There  is  nothing  to  induce  us  to  believe  that 
knew  the  plaintiff  to  be  the  holder  of  the  bills  at  tbmc 
time  he  filed  his  petition,  or  that  he  has  withheld  ts(^xn 
us  any  information  he  could  have  given.     On  the  other 
hand,  the  plaintiff  gives  us  no  information  whatever, 
though  it  appears  he  was  in  attendance  at  the  time  the 
order  of  adjudication  was  made. 

With  respect  to  the  costs  —  the  defendant  deailj  s 
discharged  from  the  judgment.  The  7  9th  section,  which 
provides  for  costs,  after  referring  to  attachments  of  eon- 
tempt,  proceeds  to  enact  ''that  every  dischaige  so  ad- 
judicated as  aforesaid  as  to  any  debt  or  damages  of  inj 
creditor  of  such  prisoner,  shall  be  deemed  to  extend  abo 
to  all  costs  incurred  by  such  creditor  before  the/bf 
of  such  prisoner's  schedule^  in  any  action  or  suit  bioaght 
by  such  prisoner  for  the  recovery  of  the  same."  Ihi 
statute  makes  no  mention  of  costs  incurred  sabseqoeiitlj 
to  the  filing  of  the  petition ;  and  for  this  reason,— thil^ 
if  the  plaintiff  proceeds  after  the  filing  of  the  petition, 
he  is  not  entitled  to  any  costs.  When  a  plaintiff  pro- 
ceeds to  judgment,  the  debt  or  damages,  and  the  eoatii 
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er  fbnn  one  entire  demand*    We  consider  the        1849* 

lant  discharged  from  both  by  virtue  of  the  90th 

1* 

to  the  costs  of  this  application, — the  case  stands 

—.The  defendant  has  obtained  his  discharge  under 

laolvent  debtors  act;  and  the  plaintiff  has,  not- 

anding,  proceeded  to  judgment,  and  lodged  a 

er  against  him.     The  defendant,  under  the  cir- 

ances,  could  not  do  otherwise  than  come  to  the 

for  relief;  and  therefore  we  think  he  is  entitled 

e  the  rule  made  absolute,  in  the  terms  in  which  it 

toyed. 

Bule  absolute,  with  costs. 


Lewis  v.  Campbell* 


'  Nw.  21. 


IS  was  an  action  of  debt,  for  money  paid,  money  A,,  being 
od  and  received,  and  on  an  account  stated.     The  '"dc'^*®^  ^ 
lant  pleaded  that  she  was  never  indebted.  an'order  upon 

s  cause  was  tried  before  Wilde,  C.  J.,  at  the  Lon*  C.,  his  agent, 
ttings  after  Hilary  term,  1848,  when  the  material  ^^^^  p^  '^ 
appeared  to  be,  that  the  plaintiff,  John  William  sented,  de* 

,  being  indebted  to  Richard  Duke  in  112/.  16^?.  6rf.,  f  ^^f*  ^  fff 
,  It,  but  said 

mm  an|  order  for  payment  of  that  sum,  on  Mao  ^e  would  set 

i  &  McQueen,  who  were  agents  to  the  plaintiff,  it  off  against 

I  Duke  presented  the  order  for  payment^  ifcfac-  ^^^  ^^^  ^ 

to  one  D;  for 
C.  was  authorised  to  collect  debts.  C.  accordingly  credited  B,  with  the 
t  mentioned  in  the  order,  and  debited  the  account  of  D,  with  that  amount ; 
.  afterwards  gave  A,  a  letter  of  indemnity  against  any  proceedings  B,  might 
;ainst  him  in  respect  of  his  debt.  B,  having  subsequently  sued  A,,  and  ob» 
judgment  against  him  (the  action  being  defended  in  A.^s  name  by  2).), 
I  the  amount,  to  avoid  an  execution  :  — 

d,  that  the  circumstances  raised  an  implied  request  by  JD.  to  A.  to  pay  the 
;  and  that  the  sum  so  paid,  was  recoverable  against  Z>.  in  an  action  for 
'  paid  by  A^  to  D.*8  use. 
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donald  &  McQueen  reftised  to  pay  the  money,  but  told 
Duke  that  they  would  pay  the  amount  to  Mm  CmtqA^O^ 
the  defendant,  for  whom  they  were  authorised  to  oolle0t 
debts,  in  part  payment  of  a  debt  of  3502L,*  which  tbe 
defendant  cldmed  as  due  to  her  from  Duke*  Ma^ 
donald  &  M^Qtteen  accordingly  debited  the  pliintiC 
and  credited  the  defendant,  with  the  amoant  of  fle 
order,  and  gave  the  plaintiif,  on  behalf  and  in^tbe  nana 
of,  the  defendant,  on  the  29th  of  August,  1848,  a  bttar 
stating  that  the  sum  of  112J1  I6s.  6dL,  owing  by  tie 
plaintiff  to  Duke,  being  attached  by  her  in  the  hndb 
of  the  plaintiff's  agents,  she  undertook  to  ezoneraleaiiA 
bear  him  harmless  against  any  steps  which  Duke  might 
take  against  him  in  respect  of  that  sum.  These  ttBDB- 
actions  were  communicated  to  the  defendant,  who  f^ 
proved  of  what  her  agents  had  done,  and  claimed  the 
amount  mentioned  in  the  order,  as  a  debt  due  to  her 
from  Macdonald  &  M*  Queen,  and  received  a  dividend 
on  it,  when  they  became  bankrupts.  AjPterwaidB,  ia 
1846,  an  action  was  brought  by  Duke  against  the  preBeit 
plidntiff,  which  was  defended,  in  his  name,  and  by  his 
permission,  by  Mrs.  Campbell,  the  present  defendutt, 
—  pleading,  amongst  other  things,  that  the  debt  doe 
from  the  plaintiff  to  Duke  had  been  paid,  by  his  ccmseot, 
to  the  present  defendant.  This  defence,  however,  ms 
unsuccessful;  and  the  present  plaintiff  was  compeBel 
to  pay  160/.  13^.  6d,  the  amount  for  which  Duke  oh' 
tsdned  judgment,  in  order  to  avoid  being  taken  under  a 
capias  ad  satisfaciendum. 

Upon  this  state  of  facts,  a  verdict  was  taken  for  the 
plaintiff  for  160/.  13^.  6^^.,  with  liberty  to  the  defbadaot 
to  move  to  enter  a  nonsuit,  or  to  reduce  the  verdict  io 
112/.  165.  6rf. 


Bylesy  Seijt,  in  Easter  term,  1848,  obtained  a  mie 
nisi  accordmgly.    He  submitted  that  the  action  ftr 
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ly  or  money  had  and  receiyed^  wonld  not  lie,        1849L 
oiroumBtanoes,  the  order  given  by  Lewis  to 
r  haying  in  fact  produced  money:  and  he 
Stephen  y.  Badcoch{a\  Spencer  y.  Parry(b)f     Caiuvbll. 
r*v.  Tribe,  (e) 

If  Seijt.)  and  Montague  Smith,  in  TVinity 
shewed  cause.  An  action  for  money  paid 
hereyer  one  man  has  paid  money  at  the 
ither  express  or  implied,  of  another.  In 
\fartin  (c2),  it  was  held,  that,  where  a  party 
iction  brought  against  another  person  to  be 
n  which  action  he  is  concerned,  and  by  the 
hich  he  may  be  benefited,  and  the  action  is 
XM>rdingly,  and  the  defence  fails,  the  party  at 
test  such  defence  was  undertaken  is  liable  to 
penses.  An  opinion  to  the  same  effect  was 
y  this  court  in  WUliamson  y.  Henley,  (e)  The 
well  stated  by  Pollock,  C.  B.,  in  deliyering 
ent  of  the  court  in  Brittain  y.  Uoyd.  (ff) 
his  lordship,  *^  one  requests  another  to  pay 
him  to  a  stranger,  with  on  express  or  implied 
g  to  repay  it,  the  amount,  when  paid,  is  a 
» the  party  paying,  from  him  at  whose  request 
md  may  be  recovered  on  a  count  for  money 
it  is  wholly  immaterial  whether  the  money  is 
diarge  of  a  debt  due  to  the  stranger,  or  as  a 
Ft,  to  him ;  on  which  two  latter  suppositions 
mt  is  relieved  from  no  liability  by  the  pay- 
e  request  to  pay,  and  the  payment  according 
itute  the  debt ;  and,  whether  the  request  be 
where  the  party  is  expressly  desired  by  the 

^  Ad.  354.  (d)  1  Esp.  N.  P.  C.  l62. 

^  E.  331.,  4>  N.  S^  (e)  6  Bingh.  299.,  SM.S^P. 
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defendant  to  pay,  or  indirect,  where  he  is  placed  by  Iikii 
under  a  liability  to  pay,  and  does  pay,  makes  no  diftp- 
ence.    If  one  ask  another,  instead  of  paying  money  hoe 
him,  to  lend  him  his  acceptance  for  his  aooommodstioiB^ 
and  the  acceptor  is  obliged  to  pay  it,  the  amount  im 
money  pud  for  the  borrower,  although  the  borrower  be 
no  party  to  the  bill,  nor  in  any  way  liable  to  the  penoo. 
who  ultimately  receives  the  amount.     The  borrowov 
by  requesting  the  acceptor  to  assume  the  character 
which  ultimately  obliges  him  to  pay,  impliedly  reqaetto 
him  to  pay,  and  is  as  much  liable  to  repay,  as  he  wodd 
be  on  a  direct  request  to  pay  money  for  lum,  with  m 
promise  to  repay  it.     In  every  case,  therefore,  in  vUoh 
there  has  been  a  payment  of  money  by  a  plaintiff  to 
a  third  party,  at  the  request  of  the  defendant,  ezprm 
or  implied,  on  a  promise,  express  or  implied,  to  rqpqr 
the  amount,    this   form   of  action   is    maintaioablei* 
[^Mauk,  J.  Spencer  v.  Parry,  if  good  law,  reduces  yot 
to  the  necessity  of  shewing  some  other  ground  thaa 
release  of  liability.]    Pattesan,  J.,  in  that  case^  aaji: 
*^  If  a  man  pays  a  debt  for  another,  at  his  request,  so 
doubt  he  may  recover  the  amount  as  money  paid.'^ 
There  was   ample   evidence   of  request   here.    lb 
amount  would  be  recoverable  also  under  the  count  ftr 
money  had  and  received:    Andrew  v.  Itobinsan{a)i 
Glyn  y.  Baker,  {b)    [Wilde,  C.  J.,  referred  to  HmA 
V.  Batt.  (c)] 


ByleSy  Serjt,  and  A.  Pollock,  in  support  of  the  roki 
Money  paid  lies  only  where  there  has  been  a  cBstiiMi 
request  by  the  party  to  pay  the  money,  and  the  pif 
ment  is  made  in  consequence,  or  where  the  payment  ii 
made  in  discharge  of  a  legal  liability  contracted  by  tk 


(a)  3  Campb.  199- 
(6)  13  East,  509. 


(c)  5  B.  Sf  Ad.  504^9 S,ls 
M.  381.. 
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Y  paying  it,  at  the  request,  express  or  Implied,  of 
defendant.  \Mavley  J.  Where  money  is  received 
ur  drcmnstances  which  make  it  right  and  equitable 
it  should  be  returned,  it  may  be  recovered  back  on 
»ant  for  money  had  and  received.  May  it  not  also 
aid,  that,  where  money  has  been  paid  under  circum- 
068  which  make  it  just  and  equitable  that  it  should 
repaid,  it  may  be  recovered  back  on  a  count  for 
ley  paid  ?]  It  is  submitted  that  it  cannot  There 
rly  was  no  express  request  on  the  part  of  the  de- 
lant  to  pay  the  money :  and  none  can  be  implied 
a  the  circumstances.  Spencer  v.  Parry  is  directly  in 
it  There,  a  tenant,  by  a  written  agreement  imder 
ch  he  took  premises,  engaged  to  pay  taxes  which,  by 
ate,  were  due  from  the  landlord :  he  made  default ; 
1  the  landlord,  having  been  obliged  to  pay,  sued  him 
the  amount  as  money  pidd  to  his  use :  and  it  was 
1,  that,  as  the  landlord  was  originally  liable  for  the 
efl^  and  was  exempted  from  them  only  by  agreement 
h  the  tenant,  he  should  have  declared  specially  on  such 
eement,  and  could  not  recover  on  the  indebitatus 
nt  In  delivering  the  judgment  of  the  court.  Lord 
tiian  says :  *'  The  plaintiff's  payment  relieved  the 
endant  from  no  liability  but  what  arose  from  the 
tract  between  them.  The  tax  remained  due  by  his 
udt,  which  would  give  a  remedy  on  the  agreement : 
it  was  paid  to  one  who  had  no  claim  upon  him,  and 
refore  not  to  his  use."  Mr.  Baron  Parhe^  in  Lubbock 
Vribey  treats  that  case  as  laying  down  the  correct 
idple.  [Maule^  J.  The  principle  which  my  brother 
*ie  there  means  to  refer  to,  is,  that,  where  there  is  no 
5r  ground  upon  which  to  rest  the  right  to  recover 
money,  than  the  release  from  a  liability,  you  must, 
rder  to  sustain  the  action,  shew  that  there  has  been 
ease  from  liability.]   In  Camming  v.  Bedbarough  (a), 

(a)  15  M.  Sf  W.  4tSS. 
>L.  VIII. — C.B.  *  N  N 
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it  was  held,  that,  ^here  a  tenant  pays  property* 
asseseed  on  the  premises,  and  omlta  to  deduct  it  in  luE 
next  payment  of  rent,  he  cannot  afterwarda  recover  tbc 
amount  as  money  paid  to  the  use  of  the  landlord. 

The  plaintiff  clearly  is  not  entitled  to  recover  on  tlia 
count  for  money  had  and  received.  If  received  to  the 
use  of  any  one,  it  veas  received  to  the  use  of  Ihdk 
There  was  no  assent  on  the  part  of  the  defioidttit  ti 
make  it  money  had  and  received  to  the  use  of  the  pUs* 
tiff:  Williams  v.  EvereU{a)\  Wharton  ▼.  Walker{i)i 
Sliaw  V.  Pictan  (c) ;  Lee  v.  MerretL  (d) 

At  all  events,  the  defendant  cannot  be  held  liable  for 
the  costs  of  the  former  action. 

CuTm  ado.  m(& 


Wilde,  C.  J.,  now  delivered  the  judgment  of  tka 
court  [after  stating  the  facts,  ut  afiiie\i — 

The  argument  turned  mainly  upon  the  qnertkiy 
whether  the  count  for  money  paid,  was  sustained  byte 
facts  in  evidence.  And,  in  the  view  we  take  of  the  OM^ 
it  will  not  be  necessary  to  discuss  any  other  questiOD.  Il 
appears  to  us,  that  the  defendant,  being  bound  by  her 
guarantee  to  indemnify  the  plaintiff  against  Jhiin 
action,  and  the  plaintiff  having,  at  the  request  of  te 
defendant,  taken  upon  himself  the  character  of  defendnt 
in  that  action,  and  having  permitted  the  defendant  to 
conduct  the  defence,  and  the  defendant  having  acted  oB 
that  permission,  an  implied  contract  was  ndsed  on  A^ 
part  of  the  defendant,  to  pay  any  thing  which  might  be 
necessary,  in  the  event  of  a  judgment  being  obteiorf 
against  the  defendant,  for  the  protection  of  the  (daiDlii 
against  the  consequences  of  that  judgment;  and,intli 
event  of  the  defendant's  failure  to  make  such  paynMA 


(a)  l^Eaat,  582. 

(6)  45.i^C.l6iJ.,62>.<5fie. 

288. 


(c)  4B.^C.715.,72X*I. 
201. 

(d)  8  Q.  J9.  820. 
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authority  firom  her  was  to  be  iitiplied«  autho-'       1849. 
a  plaintiff  to  make  the  payment  for  her,  so  as 
it  money  paid  to  her  use. 

t  was,  that,  in  the  case  of  Howes  y.  Martin  (a)^  Campbbuw 
he  plaintiff  had  accepted  a  bill  for  the  de- 
and  had,  at  his  request,  defended  an  action 
on  the  bill,  and  had  paid  the  debt  and  costs 
I  in  that  action,  Lord  Kenyon  held  that  the 
W9B  money  paid  by  the  plaintiff  to  the  use  of 
idant,  on  the  ground  that,  as  the  defendant 
oially  interested,  and  had  directed  the  defence 
ide,by  which  he  might  have  been  benefited, 
\j  must  be  conddered  to  have  been  laid  out 
aintiff  on  his  account  and  to  his  use. 
case  o(  Brittain  y.  Lloyd  (b),  the  plaintiff,  an 
r  employed  by  the  defendant  to  sell  some  pro- 
d  incurred  a  liability  to  pay  the  auction-duty, 
been  compelled  to  pay  it ;  and  the  court  held 
light  recover  the  amount  as  money  paid  to  the 
t's  use.  The  reason  of  that  decision  appears  to 
iprdiend  the  present  case.  **  It  is  clear,"  the 
rs,  in  its  judgment,  ^^  that,  if  one  requests 
o  pay  money  for  him  to  a  stranger,  with  an 
r  implied  undertaking  to  repay  it,  the  amount, 
1,  is  a  debt  due  to  the  party  paying,  from  him 
request  it  is  paid,  and  may  be  recovered  on  a 
r  money  pud;  and  it  is  wholly  immaterial 
the  money  is  paid  in  discharge  of  a  debt  due 
linger,  or  as  a  loan  or  gift  to  him ;  on  which 
r  suppositions  the  defendant  is  relieved  from  no 
vy  the  payment.  The  request  to  pay,  and  the 
according  to  it,  constitute  the  debt ;  and  whe-< 
equest  be  direct,  as  where  the  party  is  expressly 
y  the  defendant  to  pay,  or  indirect,  where  he 

sp.  N.  P.  C.  162.  (&)  14  M,  Si  W.  762. 
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18  placed  by  him  under  a  riability  to  pay,  and  does 
makes  no  difference.  If  one  asks  another,  instead 
paying  money  for  him,  to  lend  him  hb  acceptance  fi 
his  accommodation,  and  the  acceptor  is  obliged  to  p&y 
it,  the  amount  is  money  paid  for  the  borrower,  altboagfli 
the  borrower  be  no  party  to  the  bill,  nor  in  any  way 
liable  to  the  person  who  ultimately  receives  the  amoon't. 
The  borrower,  by  requesting  the  acceptor  to  assume 
that  character  which  ultimately  obliges  him  to  pay,  im* 
pliedly  requests  him  to  pay ;  and  is  as  much  liable  to 
repay,  as  he  would  be  on  a  direct  request  to  pay  money 
for  him,  with  a  promise  to  repay  it" 

The  case  mainly  relied  on  by  the  defendant,  on  the 
argument  of  the  present  case,  was  that  of  Spewxr  v« 
Parry  (a),  where  the  plaintiff  had  let  a  house  to  the  dc^- 
fendant,  at  a  rent  of  42/.,  **  free  and  dear  of  all  land-tax 
and  parochial  taxes:"  the  defendant  left  the  premises 
without  paying  the  taxes,  which  the  pUuntifi^  under 
certain  local  acts,  was  compelled  to  pay :  the  court  held 
that  this  money  could  not  be  recovered  under  a  count 
for  money  paid  to  the  defendant's  use ;  but  that  the 
plaintiff  ought  to  have  sued  on  the  express  iigrecment 
to  pay  42/.,  clear  of  all  land-tax,  &c.,  remarking  (with 
reference  to  certain  cases  in  which  money  paid  to  re- 
lieve a  defendant  from  a  liability  under  which  he  lay  to 
a  third  person  for  payment  of  money,  was  recovered 
under  the  count  for  money  paid)  that  **  here  the  plsiD- 
tifTs  payment  relieved  the  defendant  from  no  liabH&f 
but  what  arose  from  the  contract  between  them ;  tk 
tax  remained  due  by  his  default,  which  would  give^ 
remedy  on  the  agreement,  but  it  was  paid  to  one  wbo 
had  no  claim  upon  him,  and  therefore  not  to  his  usei" 

If  the  court  of  Queen's  Bench  in  that  case  are  to  be 
considered  as  deciding,  generally,  that  an  action  for 
money  paid  would  lie  in  no  case  where  the  defendant 
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B  not  relieved  from  a  liability  to  a  third  person,  the 
adon  would  apply  to  the  present  case,  but  certainly 
dd  not  be  maintained,  inasmuch  as  there  are  many 
B8»  as  observed  by  the  court  in  the  case  of  Brittain 
JJmfdj  in  which  the  action  can  be  maintained, 
ng^  the  defendant  has  not  been  relieved  from  a 
ftility;  t.  ^.  all  the  cases  in  which,  though  no  such 
ef  firom  liability  occurs,  a  request  to  pay,  and  a 
mise  to  repay,  are  expressed  or  implied. 
Sut  the  court  of  Queen's  Bench  is  not,  as  we  under- 
id  the  case  of  Spencer  v.  Parry ^  to  be  taken  to  have 
ided  any  such  general  proposition  in  that  case ;  the 
lark  above  cited  being  intended  only  to  shew  that 
ground  for  an  inference  of  a  request  to  pay  and  a 
mise  to  repay,  which  is  afforded  by  a  compulsory 
ment  to  a  third  person,  by  the  plaintiff,  of  a  debt 
(  to  that  third  person  by  the  defendant,  as  in  ExaU 
Partridge  (a),  where  the  plaintiff^s  goods  had  been 
trained  for  rent  due  from  the  defendants,  could  not 
Bt  in  the  case  of  Spencer  v.  Parry.  That  case  was 
dded  for  the  defendant,  not  in  the  absence  of  tJiat 
nrnd  only,  but  because  the  court  were  of  opinion 
at  neither  that  ground  nor  any  other  on  which  an 
farence  of  a  request  to  pay,  and  promise  to  repay, 
mid  be  sustained,  was  to  be  found  in  that  case. 
In  that  case,  the  liability  of  the  plaintiff  to  pay  the 
ixes  was  not  incurred  at  the  request  of  the  defendant. 
It  was  antecedent  to,  and  was  not  affected  by,  the 
uisaction  between  the  plaintiff  and  defendant:  and 
'6  court  by  no  means  decided  that,  if  the  plaintiff 
curs  a  liability  at  the  request  of  the  defendant^  though 
^  a  payment  to  which  the  defendant  was  not  pre- 
OQsly  liable,  money  paid  would  not  lie.  In  the  argu- 
cnt  of  that  case,  a  case  having  been  referred  to,  where 
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the  amount  as  mone^  ptud. 

We  do  not  think  that  the  present  case 
objection,  that  the  defendant,  having  ex 
to  indemnify  the  plaintiff,  can  be  Bued 
special  contract,  and  that  no  implied  conti 
a  count  for  money  paid  is  to  be  inferred  fr 
ment;  for,  even  if  it  were  to  be  concede 
count  could  not  be  supported  by  the  evid< 
tract  to  indemnify,  in  the  tenm  of  the  let 
1843,  and  the  payment  by  the  plaintiff,  a 
there  is  good  ground  for  such  an  inference 
case,  where,  after  the  special  agreement 
permitted  the  defendant  to  defend  the 
nama  From  such  permission,  and  fron 
of  the  defendant  in  acting  upon  it,  we 
thority  to  pay  on  account  of  the  defends)] 
the  plaintiff  might  be  compelled  to  pay  D 
himself  from  a  capias  ad  satisfaciendum, 
to  repay  it,  are  to  be  inferred,  supposinj 
be  included  in  the  special  contract  to  inde 

For  these  reasons,  we  think  the  rule 
charged. 

Ruledia 


(«)  And  Ke  F.  X.  B.    103  B.,  182  K.,  1 

23+ if.;  Wlnekworth  v. Milk,  2  Etp.  If.  P.  C. 
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Read  v.  Blayney. 

Nov.  20. 
4  T?  the  trial,  before  the  undersheriff  of  Middlesex^  on   The  plaintiff*, 

"tlie  7  th  of  June  last,  the  plaintifF  recovered  a  verdict   °°  ^®  7th  of 
»      1  •       1    •  A       !•         JunCi  re- 

tot  92.  2b.  la.,  the  action  being  on  contract.      Applica-  covered  a 

tion  was  made  to  the  undersheriff  to  stay  the  proceed-  verdict  for 

VDS&y  in  order  to  enable  the  defendant  to  apply  to  this  ^  *     '•       ? 
^^  ^  rr  i/^  an  action  of 

court  for  leave  to  enter  a  suggestion  to  deprive  the  contract, 

plaintiff  of,  costs,  under  the  9  &  10  Vict.  c.  95.  s.  129.  ^^^^  *^^. 

That  application  was  refused.     The  writ  of  trial  was  j^g  ^^^ 

returnable  on  the  8th  of  June;  judgment  was  signed  on  of  trial 

the  11th.  ^"  '^*",^- 

able  on  the 

CwnV,  on  the  11th  o{  June,  obtained  a  rule  calling  that  the  de-  ' 

upon  the  plaintiff  to  shew  cause  why,  upon  payment  by  fendant  was 

Ae  defendant  of  the  9/.  2*.  Irf.,  the  damages  recovered  V^^u^^r^ 

<>n  the  trial  of  this  cause,  without  costs,  all  further  pro-  to  move  to 

<5eeding8  should  not  be  stayed ;  or  why  the  plaintiff  ®"^5  *  *°«- 

Aonld  not  forthwith  carry  in  the  record,  and  the  de-  ^hg  g  ^ 

fendant  be  at  liberty  to  enter  a  suggestion  thereon  to  10  Vict,  c.95. 

deprive  the  plaintiff  of  his  costs,  the  verdict  on  the  trial  ^'  ^^P''  ^ 

"®Uig  for  a  less  sum  than  20/.,  and  for  the  recovery  of  plaintiff*  of ' 

'^hich  a  plaint  might  have  been  entered  in  a  county-  ^^^^ '  *"^ 

that  it  was 
^^Urt  pursuant  to  the  statute  9  &  10  Vict.  c.  95.  ^^^  necessary 

first  to  move 
Joyce  now  shewed  cause.     He  submitted,  upon  the  to  set  aside 

^^^thority  of  Soames  v.  Cooper  (a),  Smith  v.  Roberts  (b),   ^^  judgment, 
*^d  Vicars  v.  Mould  (c),  that  it  is  not  competent  to  a       x^g  plain- 
tiff^, having 
(a)  3  j^jrcft.  38.  (c)  13  J^um^,  85.  signed  ju^- 

0)  3  Exch.  39  (a),  1 3  Jurist,  40.  ment  and 

issued  SLfi./a, 
^^^  the  damages  and  costs  on  the  11th  of  Jujie,  and  the  defendant  having  paid 
***^  amount  under  protest,  —  the  court  afterwards  made  absolute  a  rule  calling 
^pon  the  plaintiff*  to  refund  the  costs. 
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defendant  to  move  to  enter  a  suggesticm  hd 
statute^  without  also  moving  to  set  aside  the  jo 
in  case  judgment  has  been  signed.  He  alao 
that  the  rule  was  improperly  drawn  up  "  upon 
the  writ  of  trial;  '*  for  that  the  writ  of  trial  wi 
court  until  it  was  returned,  that  is,  when  jixfl 
signed. 


Corrtey  in  support  of  his  rule.  The  defends 
this  application  within  four  days  after  the  retm 
writ  of  trial.  He  was  therefore  clearly  in  time : 
rule  is  correct  in  point  of  form.  In  Kitiff  v.  £rli 
court  of  Exchequer  permitted  a  suggestion  to  be 
to  deprive  the  plaintiff  of  costs,  after  final  judgi 
writ  of  execution  issued,  where  it  appeared  tha' 
fendant  could  not  apply  sooner.  So,  in  Joi 
Beale  (b)y  it  was  held,  that,  where  a  cause  is  tri< 
the  sheriff  under  a  writ  of  trial,  and  judgment : 
thereon  in  vacation,  the  defendant  may  applj 
court  in  the  following  term,  to  enter  a  suggc 
the  roll  for  the  purpose  of  obtaining  costs,  unde 
of  requests  act,  although  no  application  was 
the  sheriff  for  a  certificate  to  stay  the  judgment 
ecution,  under  the  3  &4  Wi  4.  c.  42.  «.  18,  t 
saying — "It  is  clear  that,  if  this  had  been  a 
nisi  prius,  the  defendant  would  not  have  been 
to  enter  a  suggestion  on  the  roll;  and  writs 
must  stand  in  this  respect  on  the  same  footing  t 
tried  at  nisi  prius.  Baddley  v.  Oliver  (c)  sh< 
the  suggestion  may  be  made  even  after  judgu 
been  signed  and  execution  issued  on  a  judge's  o 

"Wilde,  C.  J.  I  think  this  rule  must  be  made 
to  enter  a  suggestion  in  the  terms  prayed,  the 


(a)  5  DowL  P.  C.  5.95. 
{b)  5  M.  S^  W.  276. 


(c)  lC.J^3f.219.. 
1\  C.  598. 


IS  VICTORIA. 

brioging  the  case  within  the  statute.  And  I  nm  of 
opinion  that  the  motion  is  made  in  time,  having  been 
mAde  within  four  days  after  the  return  of  the  writ  of 
trial  I  also  think  there  is  no  incongruity  in  the  rule 
being  drawn  up  '^  upon  reading  the  writ  of  trial."  It 
wcu  returnable  on  the  8th  of  Jvney  and  was  open  to 
the  view  of  the  court  on  that  day. 


^e  rebt  of  the  court  concurring. 


Bule  absolute. 


€arrie,  on  a  subsequent  day  (Nov.  26th),  —  upon  an 

affidavit  that  the  costs  were  taxed  at  13Z.  3^.  6d,y  and 

ex.ectition  issued  for  that  amount,  together  with  the 

debt,  9L  2s.  Id.,  and  that  those  sums  had  been  paid  to 

the  sheriff,  under  protest,  and  with  notice  of  the  rule 

of  the  11th  o{  Juncy — obtained  a  rule  calling  upon  the 

plaintiff  to  shew  cause  why  the  13/.  Ss.  6d.  should  not 

be  refunded,  together  with  the  costs  of  the  application. 

In  the  following  Hilary  term,  that  rule  was  made 

Absolute. 
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Nov.  26. 


T^HE  plaintiff  having  obtained  a  judgment  by  default  It  is  no 

against  the  defendant  in  an  action  in  this  court  for  *"**^*^^  *®  * 
.  ^  ^        motion,  under 

^^l  3#.  6rf.  debt,  and  5/.  12^.  Gd.  costs,  brought  an  action  the  43  G,  3. 

of  debt  against  him  upon  that  judgment,  to  which  the  ^-  *"•  *•*•* 

^     o  for  the  costs 

of  an  action 

^pOQ  a  judgment^  that  the  original  cause  of  action  (in  which  the  defendant  had 

'Qneredjadginent  by  default)  was  one  for  which  the  plain tiJQT  might  have  levied 

■  plwut  in  the  county-court,  under  the  9  &  10  Fict.  c,  96. 


^54 
1849. 
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Maokay. 
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defendant  pleaded  nul  tiel  records  Issue  b^ng  jcniiedc 
that  plea,  and  a  day  given  to  produce  the  record,  d 
plaintiff  had  judgment. 

Needhanif  on  a  subsequent  day,  obtained  a  role  ed 
ing  upon  the  defendant  to  shew  cause  why  he  ahoii 
not  pay  to  the  plaintiff  the  costs  of  the  last-oientioii 
action,  under  the  statute  43  G.  3.  c.  46.  s.  4.  (a)  H 
motion  was  founded  upon  an  affidavit  which  slate 
amongst  other  things,  that  the  defendant  held  an  a 
pointment  in  one  of  the  public  offices  at  a  salary  id 
cient  to  enable  him  to  pay  the  plaintiff  his  demaii 
that  he  was  residing  in  ready-furnished  apartment 
and  tLit  the  only  probable  mode  of  compelling  spee 
payment  of  the  debt  was  by  proceeding  to  judgmei 
on  which  a  ca,  sa.  might  be  issued.  Mdson  v.  NiehoOM{ 
was  referred  to. 


H.  Mills  now  shewed  cause,  upon  an  affidavit  of  ti 
defendant,  which  stated,  amongst  other  things,  thai  tl 
defendant  was  a  clerk  in  the  Ordnance-Office  in  tl 
Tower  of  London,  and  was  so  on  the  10th  of  Jnfy  hfli 
when  the  writ  of  summons  in  the  first-mentioned  actioi 
was  issued;  that  the  residence  and  dwelling-place  of  tbe 
deponent,  at  the  time  of  the  issuing  of  the  said  writ  ol 
summons,  and  thence  hitherto,  and  at  which  he  hd 
thence  hitherto  continually  dwelt  and  resided,  was  it 
No.  10.  Robert  Street,  King* 8  Road,  Chelsea,  in  the 
county  of  Middlesex,  and  was  so  for  nearly  two  mootb 


(a)  Which  enacts,  that,  '*  in 
all  actions  which  shall  be 
brought  upon  any  judgment 
recovered,  or  which  shall  be 
recovered,  in  any  court  in  Eng» 
land,  &c.,  the  plaintiff  or  plain- 
tiffs in  such  action  on  the 
judgment  shall  not  recover  or 


be  entitled  to  any  ootts  of  inlf 
unless  the  court  in  which  fltk 
action  on  the  judgment  tf 
be  brought,  or  some  judfe  ^ 
the  same  court,  shall  otberwii^ 
order." 

(6)   14  3f.  4*  IF.  118. 
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prevkrasly ;  that,  before  and  at  the  time  of  the  issuing 
ind  Berrioe  of  the  said  writ^  and  thence  hitherto^  the 
deponent  was  in  the  habit  of  attending  at  the  Ordnance- 
Offioe  m  the  discharge  of  his  duty  as  a  clerk  in  such 
office,  and  did  then  cany  on  his  business  as  such  clerk, 
and  was  in  the  daily  habit  of  proceeding  to  and  from 
liiB  residence  in  Robert  Street  aforesaid  to  the  Ordnance- 
Office  aforesaid ;  that  the  plaintiff  and  his  attorney  were 
daring  all  that  time  well  aware  that  the  deponent  was 
flucb  clerk  as  aforesaid,  and  was  in  the  habit  of  attend- 
ing at  such  office  as  aforesaid ;  that  the  deponent  was 
described  as  of  the  Ordnance-Office,  Tower,  in  the  writ 
of  summons ;  that  the  residence  and  dwelling-place  of 
the  deponent  at  the  time  of  the  issuing  of  the  writ  was, 
and  still  is,  within  the  jurisdiction  of  the  Brompton 
County-Court  of  Middlesex ;  that  the  Ordnance-Office 
it  the  Tower  was  and  is  within  the  jurisdiction  of  the 
Whxtichapel  County-Court  of  Middlesex ;  that  the  debt 
claimed  in  the  first-mentioned  action  amounted  only  to 
152.  3«.  6d,j  and  that  the  deponent  was  liable  and  ought 
to  have  been  sued  in  respect  of  the  said  debt  in  one  or 
the  other  of  the  above-mentioned  county-courts,  and 
not  m  this  court,  or  in  any  other  of  the  courts  at  West- 
Tunniter;  that  No.  10.  Robert  Street,  Chelsea,  and  also 
the  Ordnance-Office  in  the  Tower  of  London,  are  both 
withm  the  distance  of  twenty  miles  from  Kensington, 
the  place  of  business  and  residence  of  the  plaintiff,  that 
M  to  say,  No.  10.  Robert  Street  being  within  the  distance 
of  three  miles,  or  thereabouts,  and  the  Ordnance-Office 
in  the  Tower  being  within  seven  miles  from  Kensington 
uoreeaid ;  that  the  (original)  cause  of  action  arose  wholly 
^thin  the  jurisdiction  of  the  Brompton  County-Court 
®*  Middlesex  ;  and  that  the  plaintiff's  motive  in  bringing 
^he  action  in  this  court,  and  not  in  the  county-court,  was, 
^  increase  expense,  in  order  that  the  plaintiff  might 
^ound  an  action  for  more  than  20/.  on  the  judgment. 


1849. 
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Where  the  plaintiff  has  in  any  way  acted  oppremre] 
or  with  bad  faith,  the  court  will  not  allow  bim  11 
costs  of  his  action  upon  the  judgment.  In  Masm' 
NicholUi  Parhe,  B.,  said :  ^^  The  creditor  clearly  hid 
right,  notwithstanding  the  act,  to  bring  an  action  on  ti 
judgment  in  the  former  action,  —  taking  bis  risk  < 
losing  his  costs  of  the  second  action,  — which  the  cor 
were  not  in  the  practice  of  giving.^  {a)  In  Hanmer' 
White  {b)y  the  plaintiff  having  brought  an  action  of  dd 
in  the  court  of  Exchequer,  on  a  judgment  recovered  i 
an  inferior  court,  instead  of  removing  it  to  the  supen 
court  and  issuing  execution,  the  defendant  pleadi 
7iul  tiel  record:  the  plaintiff  produced  the  record,  ai 
applied  for  his  costs  under  the  43  G.  3.  c«  46,  «.  4 
but  the  court  refused  the  application,  notwithstan 
ing  the  defendant  had  pleaded  a  false  plea.  Tl 
plaintiff,  says  Parke,  B.,  '^hns  brought  the  expem 
upon  himself,  and  he  must  pay  for  the  pleasure  < 
bringing  the  action  on  the  judgment.''  So,  in  Hall ' 
Pierce  {c)y  where  the  defendant  had  been  superaedc 
through  the  neglect  of  the  plaintiff,  the  court  of  Es 
chequer  refused  to  allow  him  the  costs  of  an  action  a 
the  judgment,  although  the  defendant  had  caused  dda 
and  expense  by  pleading  a  false  plea.  The  only  ai 
thority  opposed  to  these,  is  Garntoell  v.  Barker,  {t 
These  cases  shew  that  misconduct  on  the  part  of  tl 
defendant  in  offering  a  false  or  dilatory  defence,  is  n< 
regarded  by  the  court,  where  the  plaintiff  has  niisoaz 
ducted  himself.  [j9/a?//e,  J.  What  misconduct  was  th 
plaintiff  guilty  of?]  Bringing  an  action  in  the  superioi 
court,  for  a  matter  which  ought  to  have  been  disposed 


(a)  And  see  Hopkins  v. 
Freeman,  \S  M.  Sf  W.  372.,  2 
D  Sp  L.  447. 


(6)  \2M.6iW.5\%lD. 
<J  L.  653. 

(c)  5  Dotcl  P.  a  60S. 

(d)  5  Taunt.  264. 
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of- in  the  county-court     [^Maule,  J.    If  the  cause  had 
been  tried  in  the  superior  court,  there  might  have  been 
a  certificate  under  the  129th  section  of  the  9  &  10  Vict 
c  95.)  that  the  cause  was  fit  to  be  tried  in  the  superior 
court    We  cannot  assume  that  it  was  not.     The  de-* 
(endant  pleads  nul  tiel  record  merely  for  delay.     And 
now,  when  his  means  are  in  issue,  he  omits  to  tell  us 
what  they  are.     Wise,  for  the  plaintiff,  referred  to  Reed 
T.  Skrubsole  (a),  where  it  was  held  that  the  county-court 
act  does  not  apply  to  cases  of  judgment  by  default.] 
In  Reed  v.  Shrubsole,  one  member  of  the  court  dissented 
from  the  judgmen|;.    In  Newton  v.  Banks  (&),  by  a  court 
of  requests  act  (c),  it  was  provided  that   a  plaintiff, 
8uing  in  any  of  the  courts  at  Westminster ^  for  a  cause 
of  action  recoverable  in  the  court  of  requests,  should 
not  be  entitled  to   any  costs  if  he  succeeded :  and  it 
was  held,  on  error  brought  on  a  judgment  in  the  court 
of  Qaeen's  Bench  for  debt  and  costs,  the  fact  of  the 
defendant's  being  resident  within  the  jurisdiction  of,  and 
liable  to  be  sued  in,  the  court  of  requests,  being  as- 
signed as  error,  and  the  plea  being  in  nullo  est  erratum  ^ 
^t  the  judgment,  so  far  as  regarded  the  costs,  was 
erroneous.     Here,  the  defendant's  affidavit  shews,  that, 
*t  the  time  the  original  action  was  brought,  he  was 
'^ident  within  the  jurisdiction  of,   and  liable  to  be 
**ied  in,  the  Brompton  County- Court  of  Middlesex, 


1849. 

Slatkr 
Mack  AY. 


¥iLDE,  C.  J.  The  statute  7  &  8  Vict.  c.  96.  s.  57.  has 
^l>oliBhed  process  against  tlie  person,  where  the  debt  is 
^Uder  20/.  The  plaintiff  in  the  present  case  having 
^^cd  the  defendant,  in  this  court,  for  a  debt  of  15/.  3^.  6^., 
^l>tained  judgment  against  him  by  default.     The  de- 


(a)  Ante,  VoLVll.  ^.630,,  (c)    46  G.  3.   c.  Ixxxviii. 

6  i).  Sf  L.  707.  *..  i  4. 

(6)  17  Law  Journ,  N,  S.f 
Q  n  1517. 
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fendant,  it  appears,  holds  a  situation  under  govenuunl 
but  possesses  no  available  property ;  and,  from  a  cb 
cumstance  mentioned  in  his  affidavit  (a),  we  may  find 
infer  that  process  against  his  person  might  be  pcoda 
tive  of  advantage  to  the  plaintiff.  The  plaintiff  hi 
therefore,  brought  an  action  of  debt  upon  the  judgma 
Now,  the  law  says,  that,  in  an  action  upon  a  jui^;mai 
the  plaintiff  shall  not  recover,  or  be  entitled  to,  u 
costs  of  suit,  imless  the  court  in  which  such  action  < 
the  judgment  shall  be  brought,  or  some  judge  of  ti 
same  court,  shall  otherwise  order.  What  is  to  gvfo 
the  discretion  of  the  court  in  the  matter  ?  Can  we  hv 
any  better  ground  than  that  the  plalutiff  has  no  otb 
probable  means  of  recovering  his  debt  ?  The  pbinti 
then,  adopting  the  only  available  means  of  enforcing  1 
judgment,  he  is  met,  not  by  a  plea  to  the  merits,  b 
by  a  plea  of  nul  tiel  record.  Thus  the  costs  are  aggr 
vated  by  a  plea  that  is  false  to  the  defendant^  knoi 
ledge.  By  whom,  then,  ought  those  additional  costs 
be  sustained  ?  The  point  is  not  a  new  one :  the  matt 
has  already  been  discussed  in  this  court,  when  three 
the  judges  expressed  a  strong  opinion,  though  one  va 
learned  judge  entertained  doubt.  What  is  the  case  • 
Hall  V.  Pierce  f  The  defendant,  being  sued  on  a  pp 
missory  note,  put  in  a  plea,  and  afterwards  obtained 
summons  to  stay  proceedings,  upon  payment  of  del 
and  costs  within  a  limited  time,  or  the  plaintiff  to  be  a 
liberty  to  sign  final  judgment.  The  costs  not  bdnj 
paid,  the  plaintiff  signed  final  judgment,  and  sued  ooti 
ca.  sa.  for  the  purpose  of  fixing  the  baiL  The  drfendttt 
rendered  in  discharge  of  his  bail,  and  uhu  afterwab 
superseded.  The  plaintiff  then  brought  an  action  ontk 
judgment ;  to  which  the  defendant,  after  obtaining  time 


(a)  That  he  had  called  his 
creditors  together^  and  offered 
to   set  apart  60/.  per  annum 


out  of  his  salary,  to  liqaite 
his  debts. 
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to  pleadi  pleaded  nul  tiel  record.  And  the  court  say : 
<^  The  plaintiff  is  seeking  to  rectify  his  blunder  in  not 
hayiog  charged  the  defendant  in  execution.  The  ques- 
tioD^  then,  IB,  whether  the  defendant  ought  to  pay,  or 
the  pluntiff  to  suffer  the  consequences  of  his  own  neg- 
ligeDce.  If  the  costs  could  be  separated,  the  defendant 
ought  to  bear  the  expenses  of  his  fake  plea ;  but  the  act 
gives  no  power  for  us  to  award  part  of  the  costs." 
Applj  that  here:  the  defendant  has  pleaded  a  false 
plea;  but  the  plaintiff  has  been  guilty  of  no  default. 
Uie  case  is,  therefore,  a  distinct  authority  against  the 
defendant.  It  seems  to  me,  that,  in  the  present  case,  it 
was  abfiolutely  necessary  for  the  plaintiff  so  to  proceed 
ss  to  be  enabled  to  sue  out  process  against  the  person  of 
Us  debtor,  and  that,  under  the  circumstances,  it  would 
be  a  denial  of  justice  to  withhold  from  him  the  costs 
of  this  action. 
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Haulb,  J.  I  also  think  the  plaintiff,  in  bringing  an 
action  upon  the  judgment  in  this  case,  adopted  the  only 
<^o<ui8e  that  was  reasonably  open  to  him  to  enforce  his 
^lits.  The  defendant  sought  to  stop  his  proceedings 
l>y  a  plea  which  was  false  to  his  own  knowledge ;  and 
the  plaintiff  has  been  necessarily  put  to  47.  or  51.  ex- 
pense to  remove  the  impediment.  The  plaintiff  has 
l^een  quite  blameless,  and  I  see  no  reason  why  he 
■hoTild  not  have  his  costs. 

y*  Williams,  J.  I  am  of  the  same  opinion.  In 
dealing  with  this  statute,  the  courts  must  be  guided  by 
Ae  particular  circumstances  of  each  case,  and  not  by 
^^7  general  practice. 

Talfoubd,  J.,  concurred. 


Sule  absolute. 
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The  owner  of 
a  rent-charge 
in  lieu  of 
tithes,  (lis- 
training 
under  the 
81st  section 
of  the  6  & 

7fr.4.c.7l., 
and  after- 
wards obtain- 
ing judgment 
in  an  action 
of  replevin,  is 
not  entitled  to 
double  costs 
under  the 
11  G.2.  c.ip. 
«.  22.;  neither^ 
consequently, 
is  he  entitled 
to  the  "  full 
and  reason- 
able indem- 
nity as  to 
costs/'  substi- 
tuted for 
double  costs, 
by  the  5  & 
6  Vict.  c.  97. 


Newnham  v.  Beveb  and  Another. 

/^ERTATN"  goods  of  Henry  Newnham  having  been 
distrained  for  arrears  of  a  rent-charge  in  lieu  of 
tithes  on  the  lands  of  Newnham,  in  Mortimer  Wed,  in 
the  county  of  Hants,   he   brought  replevin,  for  the 
purpose  of  trying  the  right  of  the  defendants,  who 
claimed  such  rent-charge  as  the  lessees  of  JEton  CoBeffe, 
who  claimed  to  be  the  impropriate  rectors  of  the  parish 
of  Strathfield  Mortimer,  and,  as  such,  to  be  entitled  to 
the  great  tithes  of  Mortimer  West,  which  was  alleged  fa 
be  a  tithing  of  Strathfield  Mortimer.     The  action  beinj 
at  issue,   the  proceedings  were  stayed  by  a  judge'n 
order,  on  the  29th  of  Jtme  last,  whereby  it  was  ordered 
"that,  upon  payment  of  l9Ll5s,5d.  rent-chaige due 
from  the  plaintiff  to  the  defendants,  together  with  costs, 
to  be  taxed,  and  paid  in  two  days  after  taxation,  aH 
further  proceedings  in  this  cause  be  stayed,**  &a 

Upon  the  taxation  of  the  costs,  it  was  insisted  on  the 
part  of  the  defendants,  that,  inasmuch  as  this^  was  in 
action  of  replevin,  the  defendants  would,  prior  to  tbe 
passing  of  the   5  &  6  Vict  c.  97.  *.  2.  {a),   have  been 


(«)  Which  enacts,  '*  that  so 
much  of  any  clause,  enactment, 
or  provision  in  any  public  act, 
or  acts  not  local  or  personal, 
whereby  it'  is  enacted  or  pro- 
vided that  cither  double  or 
treble  costs,  or  any  other  than 
the  usual  costs  between  party 
and  party,  shall  or  may  be  re- 
covered, shall  be,  and  the  same 
are,  hereby  repealed  :  provided 
always,  that,  instead  of  such 
costs,  the  party  or  parties  here- 
tofore entitled,  under  such  last- 


mentioned  acts,  to  such  doaU^i 
treble,  or  other  costs,  shall  I^ 
ceive  such  fall  and  rwMHB^ 
indemnity  as  to  all  eoiti,  diar|p>i 
and  expenses  incorred  in  <o^ 
about  any  action,  suit,  or  otlitf 
legal  proceeding,  is  shill  be 
taxed  by  the  proper  officer  is 
that  behalf,  subject  to  be  n- 
viewed  in  like  mtnner  tf^ 
by  the  same  authority  ai  07 
other  taxation  of  costs  by  Mch 
officer." 


IS  VICTORIA, 


A61 


ided  to  double  costs,  and  that,  consequently,  they 
re  now  entitled,  under  that  statute,  to  a  full  and 
sonable  indemnity  as  to  all  costs,  charges,  and  ex- 
1868  incurred  in  and  about  the  action,  and  not  merely 
costs  as  between  party  and  party. 
On  the  other  hand,  it  was  submitted,  that,  this  being 
action  of  replevin  upon  a  distress,  not  for  rent  re- 
Ted  by  demise,  but  for  a  rent-charge  under  the  tithe- 
omatation  act,  6  &  7  f^F.  4.  c.  71.  s.  81.,  it  was  not  an 
Ion  in  which,  but  for  the  statute  of  Victoria,  double 
is  would  be  allowed  under  the  11  G^.  2.  c.  19. ;  and, 
isequently,  that  the  plaintiff  was  only  entitled  to 
ts  as  between  party  and  party :  and  the  master's 
ention  was  called  to  The  Leominster  Canal  Company 
Norris(a),  and  2Tie  Leominster  Canal  Company  v. 
«oefl.  (i) 

The  master,  however,  taxed  the  costs  upon  the  prin- 
)le  of  the  statute  5  &  6  Vict.  c.  97.  s.  2.  The  plain- 
r  thereupon  took  out  a  summons  to  review  the 
>8ter^8  taxation ;  and  the  judge  before  whom  it  was 
tamable,  referred  the  matter  to  the  court.  Accord- 
jly,  on  a  former  day. 


1849. 

Nbwnham 

«• 

Bevbr. 


^yUsy  Serjt.,  moved  for  a  rule  calling  upon  the  dc- 
ulants  to  shew  cause  why  the  master's  taxation  should 
t  be  reviewed.     The  11  (?.  2.  c.  19.  5.  22.(c),  does 


a)  7  T.  R.  500. 
hj  IB.  Si  P.  2X3. 
p)  Which  recites,  *«  that 
t  difficulties  often  arise  in 
ing  -avowries  or  conuz- 
I  upon  distresses  for  rent^ 
*rents^  reliefs^  heriots,  and 
r  services,"  and  enacts, 
It,  from  and  after  the  24th 
une,  1738^  it  shall  and 
be  lawful  to  and  for  all 
idants  in  replevin  to  avow 


or  make  conuzance  generally, 
that  the  plaintiff  in  replevin,  or 
other  tenant  of  the  lands  and 
tenements  whereon  such  distress 
was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such 
a  certain  rent,  during  the  time 
wherein  the  rent  distrained  for 
incurred,  which  rent  was  then 
and  still  remains  due  ;  or  that 
the  place  where  the  distress  was 
taken,  was  parcel  of  such  certain 
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184d.        not  apply  to  a  rent-chargey  but  only  to  rent-i 

between  landlord  and  tenant    In  TheLeamim 

Newnham  Company  v.  Cowell,  Eyrty  C.  J.,  says:  «Th- 
Bbvir*  intended  to  be  protected  by  the  \\G.2.  e.  19., 
tress  for  a  certain  rent  directly  reserved  by  i 
on  bis  grant  or  demise  of  land  theretofore  n 
that  case  the  landlord  may  avow  generally 
entitled  to  double  costs.  But  this  is  a  distree 
by  the  canal  Si/ot(a)y  charged  on  the  rates : 
mere  rent-charge,  with  a  power  of  distress  gi^ 
not  at  all  like  the  case  of  rent  reserved  by  tei 
rent-charge  is  not  within  the  11  G.  2."  The 
held  in  TTie  Leominster  Canal  Company  v.  Nai 
in  Bulpit  V.  Clarke(b)y  this  court  held  that  the 
c.  19.  s.  22.  does  not  extend  to  an  avowry  fio 
charge.  Lindon  v.  Collins  (c)  is  to  the  san 
And  in  Loyd  v.  Winton  (d),  it  was  held  that  ai 
for  heriot'custom  is  not  within  the  statute,  H 
avowry  for  heriot^service  is.  [^Maulcy  J.  The 
the  statute  clearly  do  not  apply.]  The  statu 
on  as  entitling  the  defendants  to  double  cost 
6  &  7  W.^.  c.  71.  s.  81.,  which  enacts,  "tha: 
the  said  rent- charge  shall  at  any  time  be  in  ai 
unpaid  for  the  space  of  twenty-one  days  next  i 
half-yearly  day  of  payment,  it  shall  be  lawful 


tenements  held  of  such  honor,  plaintiflfs  in  such  « 

lordship,   or  manor,  for  vhich  become    nonguit^     d 

tenements  the  rent,  relief^  heriot,  his^  her,  or  their  actic 

or  other  service  distrained  for  judgment  given  agi 

was,  at  the  time  of  such  distress,  her^  or  them,  the  dei 

andstill  remains^  due, — without  defendants    in    sudi 

further  setting  forth  the  grant,  shall   recover  doobli 

tenure,  demise,  or  title  of  such  suit." 
landlord  or  landlords,  lessor  or  (a)  31  G.  3.  clxi 

lessors^   owner    or   owners   of  (b)  1  N,  R.56, 

such  manor ;  any  law  or  usage  (c)   Wilies,  429- 

to  the  contrary  notwithstand-  (d)  9.  WilwH,  28. 

ing :  and^  if  the   plaintiff  or 
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person  entitled  to  the  8ame,  after  haviDg  given  or  left       1849. 

ten  diys'  notioe  in  writing,  at  the  usual  or  last  known       — 

leodence  of  the  tenant  in  possession^  to  distrain  upon     N«wHHAif 

the  lands  liable  to  the  payment  thereof,  or  on  any  part       Bbymb. 

thereof,  for  all  arrears  of  the  said  rent-charge,  and  to 

&poee  of  the  distress  when  taken,  and  otherwise  to  act 

and  demean  himself  in  relation  thereto,  as  any  landlord 

may  for  arrears  of  rent  reserved  on  a  conmion  lease  for 

TMtb;  provided  that  not  more  tban  two  years'  arrears 

ihall  at  any  time  be  recoverable  by  distress."   In  a  case 

which  occurred  before  Mr.  Justice  Coltman  some  time 

ttnce  (a),  the  owner  of  a  tithe-rent-charge  had  distrained 

growing  crops,   relying  upon  the  11  G.2.  c.  19.  s.  8., 

which  authorises  growing  crops  to  be  distrained  for 

f^'iermce  ;  but  it  was  answered,  that  the  6  &  7  H^  4. 

^-  71.  f.  81.  does  not  say  that  the  owner  of  a  rent- 

^i]ge  under  that  act,  may  distrain  what  a  landlord 

^^i^  lawftilly  dbtrain,  but  only,  that,  having  lawftiUy 

^'^en  a  distress,  he  may  dispose  thereof,  and  other- 

^*^ae  act  and  demean  himself  in  relation  thereto,  as  any 

'^^dlord  may,  for  arrears  of  rent  reserved  on  a  common 

■^^•e  for  years. 

Jl  rule  nisi  having  been  granted, 

^MherUm  now  shewed  cause.     If  all  the  benefits  of 

^e  statute  1 1  (r.  2.  c.  19.  are  to  attach  in  a  case  of  this 

^c^ic%  one  of  them,  of  course,  is,  the  right  '^  to  a  full  and 

''^iMonable  indemnity  as  to  costs."    The  decisions  in 

'^^he  Leomimter    Canal  Company  v.  Narrisy  |and   The 

^^'^ominster  Canal  Company  v.  Cowelly  turned  upon  the 

P^urHcular  language  of  the  local  act     The  short  report 

^f  Lmdon  v.  Collins  gives  no  reasons  for  the  decision. 

l-^auk,  J.     Loyd  v.  Winton  is  a  clear  authority  that 

(a)  Not  reported.  •• 
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1849.       a  rent-charge  is  not  within  the  11  6r.  2.  e.  19.  <,22.^ 

■  Some  meaning  must  be  attached  to  the  words  of  Ui^ 

NiBWNHAii     6  &  7  »^.  4.  c.  71.  i.  81.,  by  which  it  is  provided  that  tiiM. 

Bbyer.       owner  of  the  tithe-rent>  charge  may  *'act  and  dcimrn— 

himself  in  relation  to  the  distress,  as  any  landlord  ma^ 

for  arrears  of  rent  reserved  on  a  common  lease  for  yetnu.. 

[JVildeyC3.  He  may  conduct  the  distress,  when  takeKa 

as  a  landlord  may.     Maule^  J.     He  may  impound 

distress  upon  the  premises ;  and  he  may  sell,  as 

landlord  may.]     The  fair  meaning  of  the  language 

that  he  shall  have  all  the  rights  which  the  landlord 

and,  incidentally,  the  right  to  double  costs. 

Wilde,  C.  J.     I  see  no  reasonable  ground  for  dotib 
that  the  words  of  the  statute  6  &  7  ^.  4.  c.  71.  t.  81 . 
are  abundantly  satisfied  by  holding  that  the  owner  o/ 
the  tithe-i'ent-charge  is  to  be  allowed,  on  distraining  for 
it,  all  the  privileges  which  are  conferred  upon  landlonb 
by  the  11  G.  2.  c.  19.  in  cases  of  distress  for  rent  in 
arrear.     That  does  not  include  a  right  to  double  costs 
in  the  action  of  replevin.     Costs  result  from  no  act  of 
the  party,  but  from  the  adjudication  of  the  court    The 
11  6r.  2.  c.  19.  was  passed  for  tlie  benefit  of  landlordi  of 
a  certain  class,  and  not  of  owners  of  rcnts-chaige.   The 
cases  cited,  and  particularly  that  of  Lindon  v.  CoBi»^ 
seem  to  me  to  be  quite  decisive ;  for,  though  the  note  of 
this  latter  case  in  the  text  of  WilUs,  does  not  shew  hov 
the  case  was  determined,  it  appears  (a)  from  Ifr.  Jos- 
tice  Ahney\  M.S.  that  the  rule  calling  on  the  protboio- 
tary  to  review  his  taxation  of  (single)  costs,  was  afto^ 
wards  discharged ;    ^*  the  court  being  of  opinion,  tiiit» 
though  this  statute  was  in  some  clauses  remedial  0 
others  it  was  penal ;  and  that  the  clause  in  qoeftioD 
5.  22m  which  was  a  substantive  clause,  did  not,  in  tcriiv 

(a)  rii^M,  429  (6). 
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include  rents-charge,  and  that,  as  it  was  a  penal  clause, 
it  oagfat  not  to  be  extended  by*  construction." 

SIaule,  J.  This  clearly  is  not  a  case  for  double 
Goetfl*  The  owner  of  the  rent-charge,  in  distraining  for 
it,  may  act  and  demean  himself  in  relation  to  the  distress, 
as  any  landlord  may  for  arrears  of  rent  reserved  on  a 
cominon  lease  for  years ;  that  is,  he  may,  without  be- 
coming a  trespasser  ab  initio^  conduct  himself  in  a  man- 
ner not  strictly  conformable  with  the  proper  mode  of 
managing  a  distress.  • 
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NeWNHAM 
BXVEB. 


V.  Williams,  J.,  and  Talfoubd,  J.,  concurred. 

Bule  absolute. 


Thomas  Smith  v.  William  Pritchard,  Robert 
Beaver,  William  Tarn  Pritchard,  and 
David  Jones. 


Nov.Zl, 


j'HIS  was  an  action  of  trespass.     The  first  count  of  Where  a 

the  declaration  stated  that  the  defendants,  on  the  ^»™n'/«"«« 
^  .  upon  a  judg- 

llih  o(  January^  1848,  and  on  divers  other  days  and  mentofa 

county -court 
Against  a  party  resident  within  another  jurlRdiction,  and  is  sealed  by  the  clerk  of 
the  court  there,  under  the  104th  section  of  the  9  &  10  Vict.  c.  95.,  the  high- 
bailiflPof  the  court  out  of  which  the  warrant  originally  issued,  is  not  responsible 
tor  any  irregularities  in  its  execution  by  the  under-bailiff  of  the  foreign  juris- 
diction, even  though  his  own  under-bailiff  assists  therein. 

Under  a  warrant  so  issued  by  one  court,  and  sealed  by  the  clerk  of  another 
conrt,  the  officers  broke  and  entered  the  premises  of  a  third  person,  under  a 
tiiistaken  impression  that  the  party  against  whom  the  warrant  was  directed,  was 
there ;  and,  upon  the  owner  of  the  premises  resisting  tlieir  entry,  the  bailiffs, 
\iniler  colour  of  the  114th  section  of  the  statute,  took  him  into  custody,  and 
him  before  a  magistrate  :  — 
Held*  that  the  high-bailiff*  of  the  court  from  which  the  warrant  was  re^issucf!, 
liable  with  the  under-bailiffs  for  the  breaking  and  entering,  whicli  was  an  act 
Oone  by  the  latter  under  the  supposed  authority  of  the  writ ;  but  not  for  the 
Assault,  which  was  committed  in  the  assertion  of  a  power  given  by  the  statute  to 
the  individual  officer  obstructed. 
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1849. 

Smith 
Pritchard. 


Second  count: 
assault  and 
false  im- 
prisonment. 


times  between  that  day  and  the  commencement  of  ihift... 
suity  with  force  and  arms  broke  and  entered  a  cerUu^ 
factory,  and  a  certain  factory-yard  thereto  belonging,  o^ 
the  plaintiff,  situate  Sec,  and  called  and  known  as  Thms 
Fountain  MiUsy  and  then  made  a  great  noise  and  iam^ 
turbance  therein,  and  continued  therein  making  snc^ 
noise  and  disturbance  for  a  long  time,  to  wit,  for  tl^^ 
space  of  six  hours,  and  then  forced  and  broke  opei:^ 
broke  to  pieces,  and  damaged  divers,  to  wit,  ten  win^ 
dows  of  the  plaintiff  of  and  belonging  to  the  said  facto^ 
and  premises,  and  broke  to  pieces,  damaged,  and  spoiled 
divers,  to  wit,  fifty  panes  of  glass,  and  fifty  iron  bars,  of 
and  belonging  to  the  said  windows  respectively,  and  of 
great  value,  to  wit,  10/.,  and  then  cast  and  threw  aboufe 
the  goods  and  chattels,  to  wit,  fifty  bales  of  wool,  of  tho 
plaintiff,  and  also  then  and  there  pulled  down,  prostrated^ 
and  destroyed,  and  tore  away,  severed,  detached,  and  re— 
moved  cei*tain  paling  and  fences  of  the  plaintiff  of  vA- 
belonging  to  the  said  factory  and  factory-yard  of  th© 
plaintiff:    By  means   of  which   several  premises,  the^ 
plaintiff  and  his  servants  and  workmen  were,  during  olL 
the  time  aforesaid,  not  only  greatly  disturbed  and  an- 
noyed in  the  peaceable  possession  of  the  sud  hx^xxfT' 
and  premises,  but  the  plaintiff  was,  during  all  that  time^ 
hindered  and  prevented  from  carrying  on  and  transact- — 
ing  therein  his  lawful  and  necessary  affairs  and  businett*- 
The  second  count  stated  that  the  defendants,  on  &c^ 
with  force  and  arms  assaulted  the  plaintiff,  and  theaa 
seized  and  laid  hold  of  and  beat  the  plaintiff,  and  witl» 
great  force  and  violence  pulled  and  dragged  him  about, 
and  then  forced  and  compelled  the  plaintiff  to  go,  and 
caused  him  to  be  forcibly  conveyed,  in  custody,  in  anti 
along  divers  public  streets  and  highways,  to  a  certain 
police-station,  and  there  imprisoned  the  plaintiC  ^^ 
kept  and  detained  him  in  prison  there,  without  any 
reasonable  or  probable  cause  whatsoever,  for  a  long 
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space  of  time,  to  wit,  three  hoursy  at  the  expiration         1849. 

whereof  the  defendants  forced  the  plaintiff  to  go,  and        

caused  him  to  be  forcibly  conveyed,  in  custody,  to  a  8*"th 
certain  police-office,  and  there  again  imprisoned  the  Pbitchaad. 
plaintiff  for  a  long  time,  to  wit,  two  hours,  and  there 
also  then  took  him  the  plaintiff  before  a  certain  police- 
magistrate,  and  there  again  imprisoned  the  plaintiff  for 
a  long  time,  to  wit,  two  hours,  contrary  to  law,  and 
under  a  false  and  unreasonable  assertion,  colour,  and 
charge  that  the  plaintiff  had  committed  an  offence 
punishable  by  law,  to  wit,  a  misdemeanour ;  whereby 
the  plaintiff  was  then  not  only  greatly  injured,  and 
suffered  great  anguish  and  pain  of  mind  and  body,  and 
was  prevented  from  attending  to  his  lawful  affidrs,  but 
was  ako  thereby  then  greatly  exposed  and  iujured  in 
bis  credit,  reputation,  and  circumstances,  and  was  sub- 
jected to  and  put  to  divers  expenses,  to  wit,  to  the 
ftmoant  of  52L,  in  order  to  obtain  his  liberation  from  the 
^d  imprisonment ;  and  other  wrongs,  &c. 

The  defendants  pleaded,  —  first,  not  guilty,  —  se-  First  plea. 
<xmdly,  as  to  the  alleged  trespasses  in  the  first  count  ^^^^^  P^®** 
zneutioned,  except  as  to  casting  and  throwing  about  the 
goods  and  chattels  of  the  plaintiff  in  that  count  men- 
uoned,  that,  at  the  said  times  when  &c.,  and  at  each 
and  every  of  them,  the  said  factory  and  factory-yard 
and  premises  in  the  said  first  count  mentioned,  were  not, 
^H)r  was  any  or  either  of  them,  the  factory,  factory-yard, 
^  premises  of  the  plaintiff,  in  manner  and  form,  &c. 

Xhirdly,  —  as  to  the  said  alleged  trespasses  in  the  Third  plea : 
first  count  mentioned,  so  far  as  relates  to  the  breaking  l^^iS^f*^^** 
•M  entering  the  said  factory  and  factory -yard  thereto  Pritchard,  as 
Wonging,  of  the  plaintiff,  in  that  count  mentioned,  and  ^  ^^  ^' 
'''"Jung  a  noise  and  disturbance  therein,  and  continuing  ^^^  count 
herein  making  such  noise  and  disturbance  for  the  said 
V^Qe  of  time  in  that  count  in  that  behalf  mentioned, 
^'^  then  and  there  pulling  down,  prostrating,  destroy- 
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1849. 
Smith 

V. 

Pbitouard* 


ing,  tearing  away,  and  removing  the  said  paiiog  an^ 
fenfees  of  the  plaintiff  in  the  said  first  count  mentioned 
— the  defendant  William  Pritchard  said,  that,  theret«c 
fore  and  before  the  commencement  of  this  suit,  and  b^ 
fore  the  committing  of  the  said  alleged  grievances  ^ 
the  said  count  mentioned,  to  wit,  on  the  23rd  of  ^t^,^^ 
1847,  one  Thomas  Smith  the  younger  levied  his  plaint  ; ^ 
the  Lambeth  County-Court  of  Surrey ^  the  same  being  ^ 
court  constituted  and  holden  under  and  by  virtue  of  « 
certain  act  of  parliament  made  and  passed  in  the  sesaiQii 
of  parliament  held  in  the  9th  and  10th  years  of  tbe 
reign  of  Her  Majesty  Queen  Fifcfmia,  intituled ''in 
act  for  the  more  easy  recovery  of  small  debts  and  de- 
mands in  England^^  at  the  court-house  of  tlie  said  cooit 
at  Denmark-Hilly  in  the  parish  of  CamberweUj  in  the 
said  county  of  Surrey^  within  the  jurisdiction  of  the 
said  court,  against  one  Benjamin  Trump,  for  a  certaia 
cause  of  action  wherein  the  said  court  had  jurisdiction; 
that  thereupon,  to  wit,  afterwards,  on  the  day  and  jeir 
last  aforesaid,  the  said  B,  Trump  was  duly  summonel 
to  appear  at  the  said  [^county-court  at  Denmark-WH 
aforesaid,  in  the  parish  and  county  aforesaid,  on  the 
22nd  of  September,  1847,  to  answer  the  said  Thmas 
Smith  the  younger  in  the  matter  of  the  said  plaint; 
that  thereupon,  afterwards,  to  wit,  on  the  day  and  yeir 
last  aforesaid,  the  said  B.  Trump  duly  appeared  in  the 
said  court,  at  the  day  and  place  appointed,  to  answer 
the  said  Thomas  Smith  the  younger  in  the  matter  rf 
tlie  eaid  plaint ;  that  thereupon  such  proceedings  were 
then  and  there  had  in  the  matter  of  the  said  plaint, 
that  afterwards,  on  the  22nd  of  September,  1847,  at  the 
court  then  holden  at  Dcnmark-Hill  aforesaid,  in  the 
])nrish  and  county  aforesaid,  within  the  jurisdiction  w 
the  said  court,  before  George  Chilton,  Esq.,  who  theoi 
and  thence  continually  and  at  the  time  of  the  iswinjf 
of  the  warrant  of  commitment  thereinafter  nientioned» 
was  the  judge  of  the  said  court,  it  was  by  the  considcra- 
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judgment  of  the  said  court  adjudged  that  jodg* 
the  matter  of  the  said  plaint  and  action  should 
inst  the  said  Thomas  Smith  the  younger,  and 
iaid  Thomas  Smith  the  younger  should  pay  the 
L  11^.  to  the  said  B.  Trump  for  his  costs  and 
yj  him  about  his  suit  in  that  behalf  expended  ; 
eupon  it  was  then  and  there  ordered  by  the 
rt,  that  the  said  T  Smith  the  younger  should 
le  said  sum  of  2L  1  Is.  forthwith,  —  as  by  the 
)rd  and  proceedings  thereof  remaining  in  the 
rt  fully  appears:  that  the  said  T  Smith  the 
did  not  pay  the  said  sum  of  2L  lis.  pursuant 
irder,  or  at  any  time:  that  thereupon,  after- 
id  after  a  reasonable  time  for  the  payment  by 
71  Smith  the  younger  of  the  said  sum  of  2/.  ll«., 
.  to  the  said  order,  had  elapsed,  to  wit,  on  the 
etcher y  1847,  and  upon  the  application  of  the 
Vrumpy  a  summons  was  then  and  there  duly  is-* 
iording  to  the  practice  of  the  said  court,  against 
T.Smith  the  younger,  by  which  last-mentioned 
3  the  siud  T,  Smith  the  younger  was  required 
ur  at  the  said  county-court,  to  be  holden  at 
k'Hill  aforesaid,  in  the  parish  and  county  afore- 
&C.,  at  the  hour  &c.,  to  be  then  and  there 
1  touching  his  estate  and  effects,  and  as  to  the 
and  means  he  still  had  of  dischni^in^c  the  said 
d  as  to  the  disposal  he  might  have  made  of  any 
• ;  and  notice  was  thereby  given  to  the  said  T. 
le  younger,  that,  if  he  did  not  appear,  in  obe- 
y  the  said  summons,  he  might  be  committed  to 
mon  gaol  of  the  said  county :  that  it  was  duly 
upon  oath,  to  the  said  court,  at  the  court  holden 
th  of  December,  1847,  that  the  said  T.  Smith 
iger  was  iKJrsonally  served  with  the  said  sum- 
nd  the  said  T.  Smith  the  younger  did  not 
t  the  said  court,  pursuant  to  the  said  summons. 
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uie  eaiu  aajoumitieni  naa  Deen  given  lo 
Stnitk  the  younger ;  odcI  the  said  T.  Smith 
did  not  attend  the  sud  court  on  the  last-me 
SB  required  by  the  laat-mentioned  summons,  i 
ment  thereof,  or  allege  any  suffiiuent  excnae  1 
tending :  that,  thereupon,  it  was  then  and  t 
by  the  said  judge,  that  the  Baid  T.  SmitA  1 
should  be  committed  for  the  term  of  twenty 
county  gaol  of  Surrey,  in  the  said  coun^,  t 
the  form  of  the  statute  in  that  case  made  ai 
or  unUl  he  should  be  discharged  in  due  coi 
that  thereupon  one  Ckarks  Twamley,  thei 
clerk  of  the  said  court,  afterwards,  to  wit,  i 
oi  DecevJier,  1847,  duly  issued,  tmder  the 
said  court,  a  warrant  of  commitment  din 
defendant  WiUiam  Tarn  Pritckard,  who  the 
thence  until  and  at  the  said  times  wfaen  &&,  ^ 
b^lifif  of  the  said  court,  as  such  high  bailifl 
other  bailiffs  of  the  said  court,  and  all  coi 
peace  ofUcers  within  the  jurisdiction  of  tbi 
and  to  the  governor  of  the  county  gaol 
commonly  called  Honemonger-Lane  Gaol>  — 
warrant  did  impower  and  require  the  siud 
bailiffs,  and  others,  to  take  the  said  T. 
younger,  and  to  deliver  him  to  the  govemoi 
gaol  at  the  county  gaol  of  Surrey  aforeea 
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sooner  discharged  by  due  course  of  law:    that    the 
8ud  71  Smith  the  younger,  afterwards,   to   wit,  on 
the  8th  of  January^   1848,  was  not  within  the  juris- 
£etioii  of  the  said  court,  but  was  out  of  the  juris- 
£ctioo  of  the  said  court,  and  was  believed  to  be,  and 
was,  within  the  jurisdiction  of  the  Soutkwark  County- 
Court   of    Surrey^   being    also    a    court    constituted 
ud  holden  under  and  by  virtue  of  the  said  act  of  par- 
liament: that,  thereupon,  to  wit,  on  the  day  and  year 
hat  aforesud,  the  defendant  William  Tarn  JPritchard,  as 
such  high  bailiff  of  the  said  Lambeth  County-Court  as 
aforesaid,  did  send  the  sdd  warrant  of  commitment  to 
John  George  Meymott  and  George  Charles  Fletcher^  who 
tlien  were,  and  thence  hitherto  continually  until  and  at 
the  sfdd  times  when  &c.,  were,  the  joint-clerks  of  the 
aald  Southwarh  County-Court  of  Surrey ^  within  the  ju- 
liodiction  of  which  court  the  said  7.  Smith  the  younger 
was  believed  to  be,  and  was,  together  with  a  certiun 
varrant  thereto  annexed,  under  the  hand  of  the  de- 
fendant William  Tarn  Pritchard,   as  such  high -bailiff 
as  aforesaid,  and  under  the  seal  of  the  said  Lambeth 
CSoontj-Court,  from  which  the  said  original  warrant  of 
oommitment  issued,  requiring  execution  of  the  said 
warrant  of  commitment  against  the  said  T.  Smith  the 
younger,  wherever  he  should  be  found  within  the  juris- 
dictbn  of  the  said  Southwark  County-Court :  that  the 
••id  John  George  Meymott  and  George  Charles  Fletcher^ 
tt  such  joint-clerks  of  the   said  Southwark  County* 
Ccfurt,  did  thereupon,  afterwards,  to  wit,  oa  the  lltfa 
rf  January y  1848,  within  the  jurisdiction  of  the  said 
^uthwarh  County-Court,  seal  the  said  warrant  of  com- 
'^^tment  with  the  seal  of  the  said  Southwark  County- 
Court,  and  then  and  there  issued  the  same  to  the  de- 
fendant William  Pritchard,  who  then  was,  and  thence 
'^'itil  and  at  the  said  times  when  &c.  was,  the  hi<yh- 
'^•Uiff  of  the  said  Southwark  County-Court ;  and  therC'^ 
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upon  the  siud  last-mentioned  high-baillfF  became  ] 
was  authorized  and  required  to  act  in  all  respeoto  i 
the  said  original  warrant  of  commitment  bad  b 
directed  to  him  by  the  court  of  which  he  was  bo 
high-bailifT  as  aforesaid :  *  that^  before  and  at  the  8 
times  when  &c.y  and  on  the  said  11th  of  Joh^ul 
1848^  in  the  first  count  mentioned^  the  said  T.  Sk 
the  younger  resided^  and  continued  to  reside,  and  wi 
in  the  said  factory  of  the  plaintiff  in  the  said  £i 
count  mentioned,  —  the  same  being  within  the  jmi 
diction  of  the  said  Souihwark  County-Court;  a]id|( 
the  day  and  year  last  aforesaid,  was  in  the  said  factor 
and  near  to  and  at  a  certain  open  window  of  then 
factory,  so  that  the  said  defendant  WiUiam  Pritdm 
could  touch  and  take  hold  of  the  said  7.  SmiA  d 
younger,  by  passing  his  arm  through  the  said  op 
window :  that,  thereupon,  under  and  by  virtue  of  d 
said  warrant  of  commitment,  and  whilst  the  same  w 
in  full  force,  and  unretumed,  the  said  William  PritAan 
as  such  high -bailiff  of  the  said  Southwark  County-Con 
as  aforesaid,  then  holding  the  said  warrant  of  ^commii 
mcnt,  did,  on  the  day  and  year  last  aforesaid,  wiAi 
the  jurisdiction  of  the  said  Southwark  County-Cour 
and  whilst  the  said  T.  Smith  the  younger  was  residin 
and  was  in  the  said  factory,  and  was  at  and  near  tl 
said  open  window  thereof,  pass  his  arm  through  d 
said  open  window,  in  order  to,  and  did  then  and  tberdr 
take  hold  of  and  arrest  the  said  T.  Smith  the  yooDge 
and  the  said  T.  Smith  the  younger  then  forciUjT}  w 
against  the  will  of  the  said  defendant  fFilliam  Priiiekvt 
broke  away  and  escaped  from  the  said  defendiiit,iB 
then  took  refuge  and  remained  in  the  said  factory  < 
the  plaintiff  in  the  first  count  mentioned :  tlmt,  dw 
upon,  the  said  defendant  WiUiam  Pritchardy  then  bin 
reasonable  cause  to  believe,  and  then  believing,  ti 
the  said  T.  Smith  the  younger  was  then  within  the « 
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factory,  and  having  first  demanded  and  requested  the        1849. 

plaintiff  to  permit  the  said  defendant  William  Pritchard       

to  enter  the  said  factory-yard  and  factory,  in  order  to  J 

search  for,  take  again,  re-seize,  and  arrest,  under  tlic   Pritcuard. 
Bud   warrant  oF  commitment,  the  said    7.  Smith  the 
younger, — which  the  plaintiff  then  wholly  neglected 
and   refused  to  do,  but  obstructed  and  hindered  the 
said  defendant  from  entering  into  the  said  factory-yard 
or  factory,  for  the  purpose  aforesaid, — and  because  the 
gates  of  the  said  factory-yard  were  then  closed  and 
fastened,  and  could  not  be  opened  by  the  said  defendant 
William  Pritcliard^  did  break  and  enter  the  said  factory- 
jETil  of  the  plaintiff  in  the  said  first  count  mentioned, 
and^  in  so  doing,  and  because  the  said  defendant  could 
not  otherwise  enter  into  the  said  factory-yard,  he  the 
said    defendant  William  Pritchard  did  necessarily  and 
unavoidably  a  little  pull  down,  prostrate,  and  destroy, 
tear    away,  sever,  detach,  and  remove  the  said  palings 
and  fences  of  the  plaintiff,  doing  no  unnecessary  damage 
to  -the  plaintiff;  and   did   then  enter  peaceably  and 
quietly  into  the  said  factory  of  the  plaintiff,  the  outer 
door  thereof  being  then  open,  in  order  to  search  for,  take 
agxit],  re-seize,  and  arrest  the  said  T.  Smith  the  younger, 
M*d,  in  so  doing,  the  said  defendant  William  Pritchard, 
as  Buch  high-bailiff  as  aforesaid,  did  then  necessarily 
ai^d  unavoidably  make  a  little  noise  and  dli^turbance  in 
Ae  said  factory,  and  did  continue  therein  making  such 
noUe  and  disturbance,  for  the  said  space  of  time  in  the 
«Md  first  count  in  that  behalf  mentioned,  being  a  rea- 
wnable  time  to  continue  therein  for  the  purpose  aforc- 
said,  as   he  lawfully  might  for  the  causes  aforesaid; 
doing  no  unnecessary  damage  on  the  occasions  aforesaid, 
irhieh  were  the  said  alleged  trespasses  in  the  intro- 
ductory part  of  the  said  pica  mentioned. 
Fourthly, — a  similar  plea  to  the  last,  by  the  de-  Fourth  plea: 
/eodonts  Robert  Beaver  and  David  JoneSy  down  to  the  Justification 


last  aforesfud,  by  a  certain  writing  under 
the  Bftid  defendant  fVtlHam  Pritckard  b 
appointed  to  be  such  btuliff  to  assiet  him  t 
Ham  Pritehard  in  the  execution  of  his  bui 
thereupon,  afterwards,  to  wit,  on  &o.  li 
and  before  the  said  times  when  &c.,  the  n 
William  Pritehard,  as  such  high-bailiff 
Southwark  County-Court,  delivered  the  etu 
commitment,  bo  sealed  as  aforeswd,  to  thi 
Beaver,  90  being  such  bailiff  of  the  last-mei 
ns  aforesaid,  to  be  by  him  executed  in  due 
that,  before  and  at  the  stud  times  when,  &c 
said  11th  of  January,  1848,  in  the  said 
mentioned,  the  siud  T.  Smith  the  younger 
continued  to  reside,  and  was,  in  the  said  ft 
pliuntiff  in  the  said  first  count  mentjouei 
being  within  the  jurisdiction  of  the  eaii 
County-Court,  and,  on  the  day  and  year  li 
was  in  the  aud  factory,  near  to  and  at  a 
window  of  the  said  factory,  bo  that  the  siui 
could  touch  and  take  hold  of  the  stud  !3 
younger,  by  passing  their  amiB  through  tl 
window ;  whereupon,  and  under  and  by  ^ 
said  several  premises,  and  of  the  said  wan 
mitment,  and  whilst  the  same  was  in  ful 
unretumed,  the  defendant  Robert  Beaver,  ai 


Smith 


IS  Victoria.  676 

the  said  Sauthwark  County-Court^  and  whilst  the  said        1849. 
T.  Smith  the  younger  was  residing^  and  was,  in  the  said 
fkctoiy,  and  was  at  and  near  to  the  said  open  window 
thereof,  pass  their  arms  through  the  said  open  window,    Pritcharo. 
in  order  to,  and  did  then  and  there,  thereby  take,  hold 
of  and  arrest  the  said  T.  Smith  the  younger,  and  the 
said  T.  Smith  the  younger  then  forcibly,  and  against 
the  will  of  the  said  defendants,  broke  away  and  es- 
caped from  the  said  defendants,  and  then  took  refuge 
and  remained  in  the  said  factory  of  the  plaintiff  in  the 
aaid  first  count  mentioned:    that  thereupon,  the  de- 
fendants, then  haying  reasonable  cause  to  believe,  and 
then  believing,  that  the  said  7.  Smith  the  younger  was 
then  within  the  said  factory,  and  having  first  demanded 
and  requested  the  plaintiff  to  permit  the  said  defend- 
ants to  enter  the  said  factory-yard  and  factory,  in  order 
to  search  for,  take  again,  re-seize,  and  arrest,  under 
the  said  warrant  of  commitment,  the  said    T.  Smith 
the  younger, —  which  the  plaintiff  then  wholly  neg- 
lected and  refused  to  do,  but  obstructed  and  hindered 
the  said  defendants  from  entering  into  the  said  factory- 
yard  or  factory,  for  the  purpose  aforesdd, — and  be- 
**Q8e  the  gates  of  the  said  factory- yard  were  then  closed 
■^   fastened,  and  could  not  be  opened  by  the  said 
''^ndants,  did  break  and  enter  the  said  factory-yard 
^  the  plaintiff  in  the  said  first  count  mentioned,  and, 
^  *o  doing,  and  because  the  said  defendants  could  not 
then  otherwise  enter  into  the  said  factory -yard,  they 
the  said  defendants  did  necessarily  and  unavoidably  a 
Kttle  pull   down,  prostrate,   and  destroy,   tear  away, 
^*^*U5h,  and  remove  the  said  palings  and  fences  of  the 
plaintiff  in  the  first  count  mentioned,  doing  no  unne- 
^^88ary  damage  to  the  plaintiff,  and  did  then  enter 
peaceably   and   quietly   into   the   said  factory  of  the 
?J^ntiff,  the   outer  door  thereof  then  being  open,  in 
^*der  to  search  for,  take  again,  re-seize,  and  arrest  the 
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1849.       ^^  ^*  Smith  the  younger,  under  and  by  virtue  of  tl^^ 

■  said  wari*ant  of  commitment ;  and  in  so  doing,  the  nL^ 

Smith        defendants  Robert  Beaver^  as  such  bdliff  as  aforesaid 

Fritcbard«    ^^^  David  Jones,  as  his  servant  as  aforesaid,  did  me>. 

cessarily  and  unavoidably  make  a  little  noise,  &c.  &e. 
Fifth  plea :  Fifthly^ — as  to  the  alleged  trespasses  in  the  secoiuf 

justification      count  of  the  declaration  mentioned,  so  &r  as  rehted 

by  Bearer  and  , 

Jones  as  to       ^^  assaultmg  the  plaintiff,  and  then  seizing  and  hj'mg 

the  trespasses    hold  of  the  plaintiff,  and  a  little  pulling  and  draggiiy 
count  ^^^^^  about,  and  then  forcing  and  compelling  the  ploiotif 

to  go,  and  causing  him  to  be  conveyed,  in  custody,  io 
and  along  divers  public  streets  and  highways,  to  a 
certain  police-station,  and  there  imprisoning  the  pkln- 
tiff,  and  keeping  and  detaining  him  there  for  the  spioe 
of  time  in  the  said  second  count  of  the  dedaration  in 
that  behalf  mentioned,  and  then  forcing  the  plaintiff 
to  go,  and  causing  him  to  be  conveyed,  in  custody,  to 
a  certain  police-office,  and  there  agiun  imprisoning  the 
plaintiff  for  the  space  of  time  in  the  said  second  count 
in  that  behalf  mentioned,  and  then  also  taking  the 
plaintiff  before  a  certain  police-magistrate,  and  there 
again  imprisoning  the  plaintiff  for  the  space  of  time  in 
the  said  second  count  in  that  behalf  mentioned,— the 
defendants  Robert  Beaver  and  David  Jonei  said,  that, 
after  the  issuing  of  the  said  warrant  of  commitment  to 
the  defendant  William  Tarn  Pritchard,  as  in  the  said 
last  pica  mentioned,  and  before  the  sending  of  the  same 
by  him  to  the  said  clerks  of  the  Southtoark  Count/- 
Court,  as  therein  mentioned,  and  after  the  sealing  and 
issuing  of  the  same  by  them  to  the  defendant  WiVioM 
Pritchardy  and  after  the  delivery  by  the  said  WBHwi 
Pritchard  of  the  said  warrant  of  commitment,  so  sealed 
as  in  the  said  last  plea  mentioned,  to  the  defendant 
Robert  Beaver y  as,  and  so  being,  such  bailiff  of  the  said 
Southwarh  County-Court,  as  in  that  plea  mentioned,  to 
be  by  him  the  said  Robert  Beaver  executed  in  due  foim 
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of  law,  and  whilst  the  said  Robert  Beaver  held  the  said        1849. 
warrant  of  commitment^  and  whilst  the  same  was  in 
fall  force,  and  unretiimed,  and  whilst  the  said  defendant 
Robert  Beaver^  under  and  by  virtue  of  the  said  several    Pbitohard. 
premises  in  the  said  last  plea  mentioned,  and  of  the 
Btid  warrant  of  commitment,  and  as  such  bailiff  as  in 
that  plea  mentioned,   and  whilst  the  said  defendant 
David  Jones,  as  the  servant  of  the  said  Robert  Beaver^ 
ftod  by  his  command,  as  in  that  plea  mentioned,  and 
witiun  the  jurisdiction  of  the  said  Southwark  County- 
Court,  were,  in  the  execution  of  their  duty  as  such 
bailiff  and  servant  as  aforesaid,  arresting  and  endea- 
Touring  to  arrest  and  detain  the  said   7.  Smith  the 
younger,  at  the  said  open  window  of  the  said  factoiy 
of  the  plaintiff,  as  in  the  said  plea,  to  wit,  on  &c.,  and 
within  the  Metropolitan-police  district,  he,  the  plaintiff, 
in  order  to  prevent  and  hinder  the  said  defendants  from 
perf(vming  and  executing  their  said  duty,  did,  with 
force  and  arms,  assault,  beat,  strike,  and  with  an  iron 
bar  cruelly  wound  the  said  defendants  Robert  Beaver 
»nd  David  Jones :    and  that  therefore  they  the  said 
defendants  Robert  Beaver  and  David  Jones,  then,  to 
wit,  on  &C.  last  aforesaid,  gently  laid  their  hands  on 
simI  assaulted  the  plaintiff,  in  order  to  take,  and  did 
^^  take,   the  plaintiff  into  the  custody  of  the  said 
Robert  Beaver ;  and  then,  immediately  afterwards,  as 
*>on  as  conveniently  could  be,  forced  and  compelled  the 
pUntiff  to  go,  and  caused  him  to  be  conveyed,  in  cus* 
^y,  in  and  along  divers  public  streets  and  highways, 
hcing  the  nearest  and  most  convenient  in  that  behalf, 
^  the  said  station-house   In   the    said  second   count 
**^tioned,  the  same  being  within  the  said  Metropo- 
'itan-police  district,  and  being  the  nearest  and  most 
^venient  in  that  behalf,  and  did  then  imprison  the 
W^intiff  therein,  upon  the  said   charge,   for  the  said 
*P^e^  of  time  in  that  behalf  in  the  said  second  count 
Vol.  VIII.  —  c,  B.  r  p 
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mentioned,  being  a  reasonable  time  in  tbat  behalf, 
as  soon  as  conveniently  could  be,  forced  the  plain^ 
to  go,  and  caused  him  to  be  conveyed,  in  the  said  c^i^ 
tody,  to  the  Southwark   Police- Office,  in  Blackm^^ 
Streety  in  the  borough  of  Southwark,  within  the  Metit^ 
politan-police  district,   and  then  taken  before  J.  C, 
Esq.,  one  of  the  magistrates  of  the  police-courts  of  tk 
Metropolis,  sitting  at  the  said  Southwark  Polioe-Coort, 
and  having  jurisdiction  in  the  district  in  which  the  and 
offence  was  committed,  to  be  examined  by  and  before 
the  said  J,  C,  Esq.,  as,  and  so  being,  such  magistnte 
as  aforesaid,  concerning  the  premises,  and  there  impri- 
soned the  plaintiff  until  the  said  J.  C,  Esq.,  could  and 
did  adjudicate  on  the  premises,  and  no  longer ;  and  so 
the   said  defendants  Robert  Beaver  and  David  J(mt$ 
committed  the  said  allied  trespasses  in  the  introdiictoiy 
part  of  this  plea  mentioned. 

The  plaintiff  joined  issue  on  the  first  and  boouA 
pleas. 

To  the  third  plea  (of  miUam  Pritchard)  the  pkinttf 
replied,  that,  though  true  it  is  that  the  said  plaint 
levied  by  the  s^dd  T.  Smith  the  younger,  in  the 
Lambeth  County-Court,  against  the  said  B.  Tnafjp^ 
and  that  judgment  in  the  matter  of  the  said  plaint  ii^^ 
adjudged  to  pass  against  the  said  31  Smith  the  younger  9 
and  that,  although  true  it  is  that  it  was  ordered  by  th^ 
said  last-mentioned  court,  that  the  said  T.  Smith  the 
younger  should  pay  the  said  money,  as  in  the  siud  thirtl 
pica  alleged ;  and  though  true  it  is  that  a  sommonflwtf 
then  and  there  duly  issued,  according  to  the  practioe  of 
the  said  court,  against  the  said  31  Smith  the  joaofftt 
and  that  the  said  sununons  was  personally  served  vpoB 
the  said  T.  Smith  the  younger,  and  that  it  was  then 
and  there,  as  in  the  said  third  plea  allied,  ordered  bjr 
the  said  judge  of  the  said  county-court  of  Lambeth  tht 
the  said  T.  Smith  the  younger  should  be  committed  to 


Smith 
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and  though  true  it  Is  that  a  warrant  of  commit-  1849. 
irected  to  the  said  William  Tarn  JPritchard,  as 
;h-bailiff  of  the  said  Lambeth  County-Court^  and 
^tber  bailifb  of  the  said  court,  was  duly  issued  Putohabo. 
he  seal  of  the  said  court;  and  though  true 
t  the  said  WiUiam  Tarn  Priichard,  as  such  high- 
s  aforesaid,  did  send  the  said  warrant  of  commit- 

0  John  George  Meymott  and  George  Charles 
V  the  joint-clerks  of  the  sidd  Southwark  County- 
and  that  the  said  J.  G.  Meymott  and  G.  C. 
%  as  such  clerks  as  aforesaid,  within  the  jurisdic- 
d  imder  the  seal  of  the  said  last-mentioned 
id  issue  the  said  warrant  of  commitment  to  the 
lliam  Pritchardy  who  then  and  there  was  the 
ili£f  of  the  said  last-mentioned  court;  and 
true  it  is  that  all  such  proceedings  as  in  the  said 
lea  alleged,  were  had,  done,  and  performed  in 

1  several  county-courts  respectively ;  —  yet,  for 
ion  to  that  plea,  the  plaintiff  said  that  the 
nt  WiUiam  Pritchard,  at  the  said  times  when 
his  own  wrong,  and  without  the  residue  of  the 
L  the  said  third  plea  alleged^  committed  the  tres- 
n  the  introductory  part  of  the  said  third  plea 
.ed,  in  manner  and  form,  &c. 

3  were  similar  replications  to  the  fourth  and  fifth 

f  Beaver  and  Jones. 

i  these  replications  issue  was  joinecl. 

cause  was  tried  before  V.  Williams^  J.,  at  the 

in  Middlesex  after  Trinity  term,  1848.     The 
5re  as  follows :  — 
lefendant  William  Pritcliard  was  the  high-bailiff 

Southwark  County-Court :  Beaver  was  his 
ailiff.  The  defendant  William  Tarn  Pritchard 
high-bailiff  of  the  Lambeth  Coimty-Court :  and 
as  his  undcr-bailiff. 

tas  Smith  the  younger  had  levied  a  plaint  in  an 

pp  2 
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1849.        action  of  trespass  in  the  Lambeth  Countj-Coort,  agaiiw.^ 

one  Trump^  for  an  alleged  illegal  distreas,  and)  bdi^ 

^""^       nonsuited,  was  ordered  bj  that  court  to   pay  TVac^^ 
Pritohard.    2^*  1  !'•  for  costs.    A  warrant  issued  out  of  the  Landh^^ 
County-Court  against  T.  Smith  the  younger  for  none 
payment  of  those  costs,  and  was  delivered  by  WUUam 
Tarn  Pritchard  to  Jones  to  be  executed.     T.  SmU 
the  younger,  however,  residing  within  the  district  of 
the  Southwark  County-Court,  it  became  neoessaiy  to 
obtain  the  assistance  of  William  Pritchard^  the  Ugb- 
bailiff  of  that  district,  in  the  manner  pointed  out  bj  the 
104th  section  of  the  county-court  act,  9  &  10  Fict 
c.  95.  (a)    Accordingly,  the  warrant  from  the  LambeA 


(a)  Which  enacts^  ''  that, 
in  all  cases  where  a  warrant  of 
execution  shall  hare  issued 
against  the  goods  and  chattels 
of  any  party,  or  an  order  for 
his  commitment  shall  have 
been  made  under  this  act,  and 
such  party,  or  his  goods  and 
chattels,  shall  be  out  of  the 
jurisdiction  of  the  court,  it 
shall  be  lawful  for  the  high- 
bailiff  of  the  court  to  send  such 
warrant  of  execution  or  of  com- 
mitment to  the  clerk  of  any 
other  court  constituted  under 
this  act,  within  the  jurisdiction 
of  which  such  party,  or  his 
goods  and  chattels,  shall  then 
be,  or  be  believed  to  be ;  with  a 
warrant  thereto  annexed,  under 
the  hand  of  the  high-bailiff  and 
seal  of  the  court  from  which 
the  original  warrant  issued,  re- 
quiring execution  of  the  same ; 
and  the  clerk  of  the  court  to 
which  the  same  shall  be  sent, 
shall  seal  or  stamp  the  same 
with  the  seal  of  his  court,  and 
issue  the  same  to  the  high- 
bailiff  of  his  court ;  and  there- 
upon such  last-mentioned  high- 


bailiff  shaU  be  aathoriied  aid 
required  to  act  in  all  reipcdi 
as  if  the  original  wamnt  cf 
execution  or  commitment^  had 
been  directed  to  him  by  tbe 
court  of  which  he  if  the 
high-bailiff,  and  shall,  widnB 
such  time  as  shall  be  spediied 
in  the  rales  of  practice,  reCoi 
to  the  high-bailiff  of  the  cant 
from  which  the  same  origiDallj 
issued,  what  he  shall  hafe  done 
in  the  execution  of  inch  jt»' 
cess,  and,  in  case  a  kry  ihail 
have  been  made,  shall,  witlui 
such  time  as  shdl  be  spedM 
in  the  rules  of  practice,  pay 
over  all  moneys  received  in 
pursuance  of  the  wamnt  to 
the  high-bailiff  of  tbe  oout 
from  which  the  same  sbaUhtie 
originally  issued,  retaining  tbe 
fees  for  execution  of  the  pio- 
cess :  and,  where  any  ovder  of 
commitment  shall  have  been 
made,  and  the  person  appre- 
hended, he  shall  be  fordiwilk 
conveyed,  in  custody  of  tha 
bailiff  or  officer  apprdwndiBg 
him,  to  the  gaol  or  booae  tf 
correction,  or  other  priisa  tf 


Smith 

V, 
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County-Court  was  sent  to  the  clerks  of  the  Soutkwark  1849* 
County*  Courts  and  by  them  sealed  and  delivered  to 
WiUiam  Pritchard,  whose  under-bailiff  Beaver  accom- 
panied Jones  to  the  factory  of  the  plaintiff,  who  Fbitcbabp. 
WBB  the  father  of  the  party  against  whom  the  warrant 
was  directed.  The  officers  Beaver  and  Janes^  believing 
that  they  saw  T.  Smith  the  younger  through  a  window 
)f  the  plaintiff's  factory,  forcibly  entered  therein  for 
the  purpose  of  apprehending  him.  The  plaintiff  resisted 
diem ;  whereupon  they  retired,  but  afterwards  returned^ 
ind  took  the  plaintiff  into  custody,  on  a  charge  of  having 
obstmcted  and  assaulted  them  in  the  execution  of  their 
Inty,  and  carried  him  before  a  police-magistrate. 

The  jury  found  that  Thomas  Smith  the  younger  was 
aot  in  the  factory  at  the  time  the  officers  attempted  to 
break  in  for  the  purpose  of  taking  him.  And  the 
learned  judge  thought  that  William  Tarn  Pritcliard, 
the  high-bailiff  of  the  Lambeth  County-Court,  was  not 
liable  at  all;  but  that  William  Pritchard^  the  high- 
bailiff  of  the  Southwark  County-Court,  was  liable  for 
the  breaking  and  entering  charged  in  the  first  count, 
ind  the  defendants  Beaver  and  Jones  for  the  trespasses 
diarged  in  both  counts. 

A  verdict  was  thereupon  taken  for  the  defendant 
William  Tarn  Pritchard^  and  for  the  plaintiff,  as  against 
WiUiam  Pritchard,  for  10/.,  upon  the  first  issue,  so  far 
B8  it  related  to  the  breaking  and  entering  charged  in 
the  first  count;  and  as  against  Beaver  and  Jones  in 
respect  of  the  trespasses  in  both  counts,  with  lOL 
damages,  —  being  \0L  on  the  first  count,  and  60/.  on 
die  second  count. 

the  court  within  the  jurisdic-  the  provisions  of  this  act :  and 

tion  of  which   he  shall  have  all  constables  and  other  peace 

been    apprehended,    and   kept  officers  shall  be  aiding  and  as- 

therein  for  the  time  mentioned  sisting  within  their  respective 

in  the  warrant  of  commitment,  districts,  in  the  execution  of 

mleis  sooner  discharged  under  such  warrant." 
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tor  lut,,  as  ine  coun  snouia  airect.  tie  re 
33rd  and  104th  aectionfl  of  the  9  &  10  T% 
to  the  case  of  Smart  t.  Sutton  (a),  and  buI 
both  the  high-bailiffa  were  reeponmble  (o 
done  by  the  imder-bailiffs  under  cotoar  of 
{Wilde,  C.  J.  Jmet  vae  not  acting  under  t 
the  high'bwliff  of  the  Xamirfi  County-Coa 
acting  out  of  his  jurisdiction.]  Where  a 
out  of  his  county,  and  arrests  a  man,  the  she 
\_Wilde,  C.  J.  No  authority  was  given  b^ 
bailiff  of  the  i>»»&«fA  County-Court  to  his 
act  was  merely  ministeriaL  MauU,  J.  Jot 
the  assistant  of  the  under-bailiff  of  the 
County-Court.}  For  a  trespass  committ 
backed  warrant,  the  magistrate  who  ori^ 
the  warrant  is  liable.  [Maule,  J.  The  aitui 
riffii  is  peculiar.  Here,  you  are  seeking  t 
liable  for  the  acts  of  a  person  over  whoi 
r  of  control] 


Wilde,  C.  J.  The  rule  will  go  as  agu 

under-bailifTs,  and  the  high-bailiGT  of  tbc 
County-Court  only.  Wo  are  all  clearty  of 
there  is  no  ground  whatever  to  charge  the 
of  the  Lambeth  County-Coart  He  acted  i 
only,  under  the  statute.    There  was  no  prii 


&M1TU 
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Ewnfrey  and  Hannen  shewed  cause.  It  is  conceded  1849* 
\t  the  plaintiff  is  entitled  to  a  verdict  against  WiUiam 
rtehardy  Beaver^  and  Jones,  for  10/.>  upon  the  issue  on 
fe  guilt  J  to  the  first  count :  but  the  former  is  clearly  Pbitchabd. 
t  liable  at  all  for  the  assault  charged  in  the  second 
int  Smart  v.  Button  has  no  application.  What  was 
[le  there^  was  done  under  colour  of  the  writ.  Here, 
tihe  time  of  the  alleged  assault  complained  of  in  the 
ond  count,  all  connection  between  the  high-bailiff 
tbe  Soutkwark  County -Court  and  the  subordinate 
;cer8,  had  ceased.  The  duties  and  liabilities  of  the 
;h-bsdliffare  defined  by  the  33rd  section  of  the  county- 
irt  act,  which  enacts,  ^^  that  the  said  high-bailiffs,  or 
e  of  them,  shall  attend  every  sitting  of  the  court,  for 
ch  time  as  shall  be  required  by  the  judge,  unless 
tien  their  absence  shall  bo  allowed  for  reasonable 
Hueby  the  judge;  and  shaU,  by  themselves,  or  by  the 
uHflb  appointed  to  assist  them  as  aforesaid,  serve  all 
be  summonses  and  orders,  and  execute  all  the  warrants, 
vecepts,  and  writs,  issued  out  of  the  court :  and  the 
aid  high-bailiffs  and  bailiffs  shall,  in  the  execution  of 
heir  daties,  conform  to  all  such  general  rules  as  shall 
)e,  from  time  to  time,  made  for  regulating  the  proceed- 
ngs  of  the  court,  as  hereinafter  provided,  and,  subject 
hereunto,  to  the  order  and  direction  of  the  judge  ;  and 
he  said  high-bailiffs  shall  be  entitled  to  receive  all  fees 
md  sums  of  money  allowed  by  this  act  in  the  name  of 
ees  payable  to  the  bailiff,  out  of  which  they  shall 
Wvide  for  the  execution  of  the  duties  for  which  such 
668  are  allowed,  and  for  the  payment  of  the  bailiffs  and 
fficers  appointed  to  assist  them,  according  to  such 
■^e  of  remuneration  as  shall  be,  from  time  to  time,  ap- 
^ed  by  the  judge ;  and  every  such  high-bailiff  shall 
®  responsible  for  all  the  acts  and  defaults  of  himself 
'^d  of  the  bailiffs  appointed  to  assist  him,  in  like 
'*nner  as  the  sheriff  of  any  county  in  England  is 
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1849*  responsible  for  the  acts  and  defaults  of  himself  and  l 
""■"^^  officers."  \Maule^  3,  The  question  is,  whether  •  ll 
^^^^  officers  were  acting  under  colour  of  the  warrant,  at  tk 
PiuTouAaD.  time  they  took  the  plaintiff  into  custody.  They  nih 
doubtedly  thought  they  were  acting  as  bailifik.  The 
114th  section  {a)  must,  I  think,  be  restrained  to  the 
bailiff  assaulted.  The  principle  of  the  sheriff's  reqxm- 
sibility,  is,  that  he  selects  the  man  to  do  the  partieultr 
thing.  Here,  it  may  be  said  that  the  high-bailiff  sekcts 
his  subordinate  officer  as  a  person  fit  to  be  Intmsted 
with  the  power  to  arrest  a  person  who  assaidts  him  m 
the  execution  of  his  duty.]  The  liability  of  the  high- 
bailiff  for  the  acts  of  his  subordinates,  is  expressly 
limited  to  that  of  the  sheriff  at  common  law.  The 
power  given  under  the  114th  sectiou  is  for  the  protec- 
tion of  the  bailiff  himself:  what  is  done  under  thil 
section,  therefore,  clearly  cannot  in  any  sense  be  said  to 
be  done  under  colour  of  the  warrant.  [i(fatt&,  J.  Sup- 
pose the  officers  were  really  assaulted  while  in  Ae 
execution  of  their  duty,  and  they  thereupon  arrested 
the  plaintiff,  —  could  you  say  that  they  were  not  actiDg 
by  virtue  of  the  warrant?]  Certainly.  [Wtldcy  C. J. 
The  intention  of  the  114th  section,  no  doubt,  was,  to 
prevent  interruptions  to  the  execution  of  process.]  A 
party  apprehended  under  this  clause,  may  be  fined  and 
imprisoned  by  the  magistrate.  These  persons  were 
assuming  to  exercise  a  power  which  the  law  annexes  to 
the  warrant,  but  not  to  act  under  the  authority  of  the 


(a)  Which  euacls,  '*  that, 
if  any  officer  or  bailiff  of  any 
court  holden  under  this  act, 
shall  be  assaulted  while  in  the 
execution  of  his  duty,  or  if  any 
rescue  shall  be  made  or  at« 
tempted  to  be  made  of  any 
goods  levied  under  process  of 
the  court,  the  person  so  offend- 
ing shall  be  liable  to  a  fine  not 
exceeding  5/.,  to  be  recovered 


by  order  of  the  court,  or  beta 
a  justice  of  the  peace  aaheroi- 
after  provided ;  and  it  shill  be 
lawful  for  the  bailiff  of  the 
court,  or  any  peace  officer,  ia 
any  such  case,  to  take  the  if* 
fender  into  custody  (iridl  9 
without  warrant),  and  Uv 
him  before  such  court  or  Ji 
accordingly," 
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warrant.    Their  power  was  beside  and  independent  of 
the  warrant* 

Bykt,  Serjt,  and  Bovilly  in  support  of  the  rule.    The 
defendant    William  Pritchard  is  equally   liable   with 
Btaoer  and  Jones  for  the  assault  complained  of  in  the 
second  count.    The  31st  section  of  the  statute  gives  the 
h^-bculiff  a  discretion  in  the  selection  of  his  bailiffs : 
tliere  is  no  hardship,  therefore,  in  holding  him  respon- 
sible for  acts  done  by  them  in  the  execution  of  their 
daty.  If  Thomas  Smith  the  younger  had  been  arrested  at 
the  time  of  the  first  entry,  it  clearly  would  have  been  an 
anest  by  virtue  of  the  warrant.     In  order  to  make  the 
high-buliff  responsible,  it  is  not  necessary  that  the  act 
(^thennder-bailiff  should  be  an  act  done  strictly  under 
the  warrant :  it  is  enough  if  he  thinks  he  is  acting, 
ttd  means  to  act,  by  virtue  of  the  warrant.    \_Mauley  J. 
Is  that  quite  so  ?     The  high-bailiff  is  not,  I  apprehend, 
reqmnsible  for  everything  the  under-bailiff  fancies  or 
believes  to  be  done  in  pursuance  of  his  duty.]     His 
Raponsibility  is  the  same  as  that  of  the  sheriff:  and  the 
sheriff  is  liable,  though  the  officer  mistakes ;  as,  if  under 
&  warrant  directing  him  to  take  A.^   he  arrests  B. 
[W?ife,  C.  J.     Suppose  the  oflScer  comes  to  the  court 
for  an  attachment  upon  an  unfounded  charge  of  inter- 
niption  in  the  execution   of  his  duty,  —  would   the 
sheriff  be  responsible  for  what  might  be  done  under 
that  process?     Maule^J.    The  case  of  the  sheriff  is 
somewhat  different :  he  directs  the  officer  to  take  Smith, 
and  the  officer  by  mistake  takes  Browru     In  this  case, 
^  bailiffs  take  the  plaintiff,  not  under  the  order  of  any 
<^  but  under  the  permission  of  the  act  of  parliament.] 
It  is  not  by  any  means  conceded  that  the  under-bailiffs 
^  not  do  what  they  did,  by  the  order  of  the  high- 
"•iliff    The  high-bailiff,  when  he  appoints  an  under- 
l^^ilifi^  appoints  him  to  do  all  that  the  act  of  parliament 


1849. 
Smith 
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bis  officer  in  executing  k  writ,  thou^  tl 
contraty  to  the  ezpresB  tenns  of  the  writ ; 
the  person  under  &Ji.fa.  Parke,  3.,  ther 
sheriff  is  liable  for  whatever  the  bailil 
colour  of  the  writ.  The  officer  is  delega 
execute  the  writ ;  and  the  officer's  acts  ai 
if  the  sheriff  himself  delivered  the  party 
custody."  So,  in  Ackworik  v.  Kempe  (b) 
that,  if  on  a^/a.  gainst  A.,  a  btultff  tt 
of  B.,  trespass  lies  against  the  sherifiE 
Majujield  said:  "For  all  civil  purposes, 
sheriff's  b^ff,  is  the  act  of  the  sheriffi" 
V.  MumfoTd{c),  it  was  held  that  an  aotioi 
prisonmeut  lies  againet  the  sheriff  for  u 
by  the  bailiff  after  the  retum^dny  of  the  wi 
That  is  not  contested.]  The  high-bailiff 
for  his  bailiff 's  excess  of  duty,  whether 
or  otherwise.  {^Mauley  J.  In  all  these 
must  be  a  misfeasance  of  something  wfaic 
Bate  officer  has  been  ordered  to  do.]  Or 
bound  to  da 

At  all  events,  if  the  high-bailiff  is  n< 
for  the  assault,  the  pliuntiff  may  have  a 
first  count  against  tlie  three,  and  a  verdii 
the  second  count  against  Beaver  and  Jom 
Practice  (d),  it  is  siud :  "  In  trespass  aj 
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find  them  all  jointly  guilty,  they  cannot  assess  several       1849. 

diimigeti  (a)    But  they  may  find  some  of  them  guilty^        r 

tod  aoquit  others ;  in  which  case^  the  damages  can  bo-         ^'"^ 

funased  against  those  only  who  are  found  guilty :  or    Pbitchabo. 

thejrmay  find  some  of  the  defendants  guilty  of  the  whole 

tnq^  and  otliers  of  a  part  only(i);   or  some  of 

tbem  guilty  of  part,  or  at  one  time,  and  the  rest  guilty 

of  other  part,   or  at   another  time  (c) :    in  either  of 

wUdi  cases,  they  may  assess  several  damages.''    And 

tke  role  is  similarly  laid  down  in  ArchboW^  Practice,  {d) 

[Tdfaurdf  J.     The  answer  to  that  is  the  answer  given 

by  Tmdal,  C.  J.,   in  Eliot  v.  Allen  (^).]     In  Eliot  v. 

iflfli,  all  the  defendants  were  charged  with  the  com- 

minoD  of  one  offence ;  and  the  jury  found  all  guilty  of 

the  aame  acts  of  trespass.    [Maule^  J.  The  whole  court 

18  of  opinion  that  this  point  does  not  properly  arise. 

Whit  was  agreed  upon  at  the  trial,  was,  that  the  jury 

AoqU  assess  the  damages  separately,  leaving  the  court 

to  i^ply  them  as  they  might  think  fit.]     What,  then, 

heoomes  of  the   602.   damages  on  the  second  count? 

[r.  WiUiamSy  J.    The  plaintiff  will  have  his  option,  — 

to  take  a  verdict  against  the  three  defendants  Wiltiam 

Pritduxrdf  Beaver,  and  Jones,  on  the  first  count,  with 

lOIL  damages, — or  against  Beaver  and  Jones,  upon  both 

ttnmts^  for  702.,  —  or  this  rule  will  be  discharged,  with 

(Mt.] 

Uaule,  J.  iff)    I  think  the   liability  of  the  high- 
l^dliff  is  not  of  a  character  so  extensive  as  my  brother 


(a)  Citing  Cro.  Eliz.  860. 
^1  Co.  Rep.  5. ;  1  Stra.  422. 
\^nL  910.;  5 Burr.  2792. 


(d)  10th   edit,  by    Chitty, 
Vol.  I.  p.  449. 

(«)  Ante,  Vol.  I,  pp.  18.  31. 


>  T.  R.  199.  (9)  Wilde,  C,  J.,  had  left  the 

(b)  Citing  Cro.  Eliz,  86O. ;  courts  but  desired  Maule,  J., 

1  Ci.  Eep,  5. ;  Sty,  Rep.  5.  to  say  that  he  concurred  in  the 

(e)  Citing  11  Co.  Rcp.1.;  judgment  about    to    be  pro* 

^*imnL283*;  Cro.  Car.  54^  nounced. 


exceeding  the  liability  incurred  by  thi 
is  not  suggested  that  the  present  is  a  cs 
it  IB  conceded,  that  his  liability  under  a 
rive  with  that  of  the  sheriff  for  the  aci 
Now,  the  liability  of  the  sheriff  in  cat 
misconduct  on  the  port  of  bis  oflScer,  tl 
is  confined  to  cases  where  there  is  a  mi 
thing  which  the  sheriff  commands  him 
sheriff  is  sued  for  a  misfeasance  of  thi 
answer  for  him  to  say  that  hia  command ' 
he  is  still  liable,  provided  the  thing  do 
which  by  the  command  or  under  the 
sheriff  the  officer  was  bound  to  do. 
thrown  out  in  the  course  of  the  argum 
power  of  arrest  given  to  the  oflScers  I 
missive  and  optional  only,  and  not  m 
act  for  which  it  is  here  soi^bt  to  mak< 
responsible  is  one  which,  placing  it  at 
authoriied,  but  did  not  command,  the 
do.  It  may  he  that  it  was  not  even  an 
by  the  high-bailiff,  but  a  power  confe 
upon  a  person  whom  the  high-buliff  hi 
intrust  with  the  execution  of  the  proct 
—  to  which  latter  opinion  the  lord  c 
(dines.  In  either  view,  it  would  be 
liability  of  the  high-bailiff  beyond  wJ 
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delegates  it  to  another;  and  therefore  it  is  but  just  that        1849. 

he  should  be  responsible  for  the  misconduct  of  those        

to  whom  he  so  delegates  the  performance  of  his  duty.        omm 

For  these  reasons,  I  think  the  law  does  not  impose    Pritohabd. 

upon  the  high-bailiff  a  liability  to  the  extent  which 

has  been  contended  for.     I  therefore  think  the  rule 

ahould  be  made  absolute, — to  enter  the  verdict  for  the 

plaintiff  against   the    defendants    William  Pritchard, 

Beaver^  and  Janes  upon  the  issue  on  not  guilty  as  to 

the  first  count,  with  lOL  damages,  and  discharged  as 

to  the  rest 

V.  Williams,  J.  I  am  of  the  same  opinion*  I 
think  the  case  was  very  justly  and  forcibly  presented 
by  'Mi.  Hanneuy  who  siud,  that,  if  the  bailiff  had  been 
called  upon  to  shew  the  authority  which  justified  him 
in  taking  the  plaintiff  to  the  police-station,  he  could 
onljr  have  referred  to  the  authority  of  the  1 14th  sec- 
tion of  the  act,  and  not  to  the  warrant,  except  as  giving 
rise  to  the  exercise  of  the  authority  given  by  that 
section.  That  is  putting  it  upon  the  true  ground.  I 
therefore  think  that  the  high-bailiff  is  not  to  be  held 
responsible  for  an  act  so  done  under  colour  of  the  act 
of  parliament,  and  not  of  the  warrant. 

There  can  only  be  a  joint  verdict  in  trespass  in  re- 
spect of  a  joint  trespass  by  all   the  defendants.     I 
thought  at  the  trial,  and  I  still  think,  that  the  three 
defendants,  William  Pritchardy  Beaver ^  and  JoneSy  were 
jointly  liable  for  the   trespasses  charged  in   the  first 
count ;  but  that  the  two  latter  only  were  guilty  of 
tbe  trespasses  charged  in  the   second  count.     There 
ought,  therefore,  to  be  a  verdict  against  the  three, 
\rjth  10/.  damages,  upon  the  issue  on  not  guilty  as  to 
the  first  count,  and  a  verdict  for  all  the  defendants  as 
to  the  second  count;   or  the  plaintiff  should  have  a 
verdict    against  Beaver   and  Jones   on   both    counts. 
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1849.       with  lOL  damages ;  or  the  rule  will  be  diaok 
■        costs. 

Smith 
Pritoraiid.        Talfourd,  J.,  concurred. 


Humfrey^  for  the  defendants^  submitted, 
much  as  they  did  not,  at  the  trial,  resist  a  yer 
them  upon  not  guilty  to  the  first  count, 
not  to  pay,  but,  on  the  contrary,  should  rei 
on  this  motion. 

Bovillf  contrd.     The  defendants  should 
the  plaintiff  notice  that  they  would  not  opp< 
to  the  extent  now  suggested,  and  then  there 
been  some  groimd  for  this  application. 

Humfrey.  We  could  not  consent  in  tl 
the  rule  being  made  absolute  as  to  part. 

Talfourd,  J.  Why  not  ?  If  you  had 
court  when  the  rule  was  granted,  and  m» 
posal  now  made,  you  would  have  had  some 
what  you  ask.     Not  so  now. 

Maule,  J.  It  was  competent  to  you,  all 
signified  that  assent  at  the  trial,  to  insist 
argument  on  the  rule,  that  the  rule  ought 
charged  in  toto, 

Humfrey.  At  all  events,  the  defendants 
,to  pay  the  costs  of  this  rule. 

Maule,  J.  It  often  happens  that  a  par 
than  he  asks  by  his  rule.  But  it  is  a  very 
for  the  court  to  make  a  special  order  about  c 


Smith 


18  VICTORIA.  591 

^  Williams,  J.    If  I  had  acted  upon  my  present        1849. 

resrion  at  the  trial,  I  should  have  directed   the 

lict  to  be  entered  as  now  proposed.     It  was  put  in 

way  it  was,  for  the  purpose  of  giving  the  plaintiff    Pbitohabd. 

option  of  coming  to  the  court. 

Llule,  J.  The  only  matter  in  controversy  at  or 
e  the  trial,  was,  whether  the  high-bailiff  of  the 
nbeth  County-Court  was  liable  to  the  extent  of 
7(UL  In  that  the  plaintiff  has  failed.  We  therefore 
ik  he  ought  not  to  have  the  costs  of  this  rule. 

Bule  absolute,  to  enter  a  verdict  for  the 
plaintiff  on  the  first  issue  as  to  the  first 
count,  agunst  the  defendants  William 
JPritchard,  Beaver^  and  Janes,  with  lOL 
damages;  and  to  enter  a  verdict  on 
th6  first  issue  so  far  as  relates  to  the 
second  count,  for  those  defendants ; — 
neither  party  to  be  entitled  to  any 
costs  of  and  occasioned  by  the  rule. 
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1849. 


David  Fitzgerald  v.  Charles  Fitzgeraid. 

Nov,  21. 

Marriage  does  nHHIS  was  an  action  of  debt,  bj  the  plaintiff  u 
not  enure  as  assignee  of  an  Irish  judirment  entered  up  on  a 

an  assiffnment  ^  •»     o  r 

to  the  hus-       warrant  of  attorney. 

band  of  a  The  declaration  began  by  setting  out  the  9  G.2. 

reccnrered  by  ^*  ^'^  ^^®  ^^  ^*  ^'  ^*  ^^'>  amending  the  former  act,  the 

the  wife^  in  12  G.  3.  c.  19.,  making  the  9  G.  2.  c.  5.,  as  amended,  pe^ 

brf^e  the  P^tual,  and  the  Act  of  Union,  passed  in  the  40  G.  3.  (c. 

marriage,  38),  by  the  Irish  parliament ;  and  then  alleged,  that,  in 

under  the  i83Q^  the  defendant,  by  his  writing  obligatory,  acknow- 

(Irish)       '  ledged  himself  to  be  bound  to  Alicia  Fitzgerald  mint 

amended  by  sum  of  219/.  9«.  2^cf.,  conditioned  to  pay  109/.  14i.7dl, 

*^®f^,f-.^\  with  lawful  interest,  on  the  12th  of  January,  1831, 
c,  14.  (Irish),  '  J 

and  made  per-  and,  that,   for  securing  payment  of  the  bond,  the  de- 

petual  by  the  fendant,  on  the  same  day  and  year,  executed  a  warraat 

cAQ,  s's.  ^^  attorney  to  confess  judgment  at  the  suit  of  AHm 

Under  these  Fitzgerald,  and  that,  in  the  116?.  4.,  Alicia  FitzfferaU 

sututes,  an  impleaded  the  defendant,  and  declared  aiicainst  him  on 

examined  *       ^  '^  ^^ 

copy  of  the      the  said  bond,  &c,  and  judgment  was  thereupon  es- 

inrolment  of  ^ered  up  at  her  suit  in  the  court  of  Common  Pleas  ia 
of  an  assign-  Ireland;  that,  afterwards,  in  the  year  1834,  JBA 
ment  of  such     Fitzgerald  intermarried  with,  and  became  the  wife  dt 

judgment,  is     pj^^^^^^  Leyden  ;  «  and  that,  by  the  law  of  that  part  of 

good  evidence  .  .  . 

of  that  assign-  the  united   kingdom   called   Ireland,   Francis  Lefda 

menu  thereby  then  became  entitled  to  the  said  judgment,  and 

the  right  thereto,  and  to  assign  the  same  as  thereinafter 

mentioned,  then  became  vested  in  him  the  said  Frawdi 

LeydenJ*^     The  declaration  then  averred,  that,  in  1842, 

Francis  Leyden,  and  Alicia,  his  wife,  by  indenture  (» 

which  profert  was  made)   assigned  the  judgment  to 

Thomas  Rumley ;  that  a  memorial  of  such  assignment 
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duly  iniolled,  with  an  affidavit  as  required  by  the  1849. 
2.  e.  5. ;  that  afterwards,  on  the  30th  of  Septemberf 
9  by  indenture  between  Francis  Leyden,  of  the 
port,  Thomas  Rumleyj  of  the  second  part,  and  the  Fitsoebaij^. 
tifl^  of  the  third  part,  Francis  Ley  den  and  Themas 
ley  assigned  the  said  judgment  to  the  pluntiffi  It 
averred  the  inrohnent  of  a  memorial,  &c«,  as  of 
irst  assignment,  that  the  debt  and  damages  re- 
ed by  the  judgment  were  and  are  of  the  value  of 

English  money,  and  were  still  unpaid,  where* 
kc. 

le  declaration  also  contained  a  count  for  interest, 
i  count  upon  an  account  stated. 
18  defendant  craved  oyer  of  the  indenture  of  as- 
lent  between  Francis^  Leyden^  Alicia  Leyden,  and 
nas  Rumley;  and,  after  setting  it  out,  pleaded,— 
that  Francis  Leyden  did  not,  by  the  law  of  that 
of  the  imited  kingdom  called  Ireland,  by  reason 
is  intermarriage  with  Alicia  Fitzgerald,  become 
ed  to  the  stud  judgment,  nor  did  the  right  thereto, 
to  assign  the  some  in  manner  in  the  declaration 
ioned,  become  vested  in  him,  in  manner  and  form 

upon  which  issue  was  joined, — secondly,  that 
%eis  Leyden  and  Alicia  his  wife  did  not  assign  to 
'fcy> — thirdly,  that  they  did  not  perfect  a  me- 
al,— fourthly,  that  no  such  affidavit  was  made  as 
;ed, — fifthly,  sixthly,  and  seventhly,  similar  pleas 
3  the  alleged  assignment  by  Francis  Leyden  and 
mas  Rumley  to  the  plaintiff,  —  eighthly,  as  to  2/. 
%d.,  parcel  of  the  moneys  recovered  by  the  said 
ment,  to  wit,  for  damages  for  detaining  the  said 
,  payment  to  Alicia  Fitzgerald  before  her  inter- 
nage  with  Francis  Leyden, — ninthly,  as  to  lOL, 
el  of  the  sum  of  219/.  ds.  2^d.  recovered  by  the 
judgment,  payment  to  Francis  Leyden  and  Alicia 

>L.  Till.  —  CD.  Q  Q 
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1B49.        his  wife,  before  the  asmgnment  to  Eumleyf-^UaHiji 
to  the  second  and  third  counts^  never  indebted.    . 

Issue  was  joined  on  all  the  pleas  eaooept  ihe  dg^ 
FinoKRALD.  <u^d  ninth ;  and,  as  to  them,  the  plaintiff  xepUed,  de^ 
ing  the  payments  therein  pleaded,  upon  which  mm 
also  was  joined. 

The  cause  came  on  to  be  tried  before  /te^  B.,  it 
the  Surrey  summer  asdzes^  1847,  when^  on  behdf  rf 
the  plaintiff,  an  examined  copy  of  the.  JQdgmait4dl 
was  given  in  evidence;  then,  an  exanuned  Qopyd^ 
memorandum  of  the  asMgnment  of  the  debt,  on  the  fixi 
of  the  judgment,  was  tendered,  and,  after  olgeotioB,  ad- 
mitted, but  not  as  evidence  of  an  aaignmient  ormmmwL 
An  examined  oopy  of  the  inrolment  of  the  memoDil 
on  the  record,  was  then  tendered,  and»  after  olgeotki^ 
admitted,  on  the  principle  that  inrolmenta  ni  neori 
directed  by  statute  are  evidence:  Smartie  v.  WUUamst{a) 
it  conduded  in  these  words  —  '^  The  execution  of  whkk 
said  deed,  and  of  this  memorial,  by  the  said  A«w 
X^den^  are  witnessed  by  John  Shevkm  MaUuji,  rf 
Bedford  Street,  Liverpool,  gentleman,  and  IkaM  Chmk 
Leyden,  of  Parliament  Street,  Liverpool,  oflScer  of  Cb* 

toms,  Liverpool. 

^' Francis  Leyden   (lf&) 

'' Alicia  Leyden     (ua.) 

**  Signed  and  sealed  in  the  presence  of 

'^  J,  S.  Moloney, 

«  JD.  a  Leyden:' 

Then  followed  an  affidavit  by  J.  &  Malmeg,  tbt 
he  saw  the  deed  and  memorial  duly  executed  by  FroA 
Leyden  and  Alicia  Leyden. 

Similar  evidence  was  given  of  the  exemtion  of  <k 
second  assignment ;  but  the  memorial,  as  innM 
stated  that  the  deed  and  memorial  were  executed  bjboA 

(a)  1  S^Xk,  280.       • 


\ 
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FnmeU  Ltydm  and  JTwnuu  Burnley,  in  the  presence  of       1849. 
die  two  witnetoee.  — — 

The  anginal  affidavit  made  by  Moloney,  and  fiied^  was    '^'"^■^^^ 
iduutted.  Fmauuu). 

For  the  defendant,  it  was  objected,  —  first,  that,  as 
he  judgment  was  a  chose  in  action  of  Alicia  Ley  den 
Mfiove  marriage,  the  husband  could  not  dispose  of  it 
ddiout  first  reducing  it  into  possession,  and  therefore 
he  defendant  was  entitled  to  the  verdict  on  the  first 
BBoe,  —  secondly,  that  the  execution  of  the  memorial  by 
lira.  Leyden  was  not  attested  by  two  witnesses, — 
faiidly,  that  the  inrolment  of  the  second  memorial 
hewed  that  the  judgment  vras  asdgned  to  Burnley  in 
ttui  for  the  husband,  Franeie  Leyden,  and  the  statute 
y  &•  2.  c.  6.  was  intended  to  i^ply  to  assignments  far 
mbu  only. 

For  the  defendant,  the  payment  of  2L  2s.  8d.  was 
xoved,  as  alleged  in  the  eighth  plea. 

The  learned  baron  reserved  the  points  raised  as  to  the 
dfeet  of  the  assignments,  and  also  those  as  to  the  evi- 
lenoe;  and,  subject  to  them,  directed  a  verdict  for  the 
ilaintiff;  the  defendant  having  leave  to  move  for  a 
loiisnit,  or  to  enter  a  verdict  in  his  favour  on  all  or 
tame  of  the  issues  found  for  the  plaintiff. 

Channett,  Serjt.,  in  Michaelmas  term,  1847,  obtained 
i  rule  nisi  to  enter  a  verdict  for  the  defendant,  or  for  a 
lew  trial  on  the  groimd  of  misreception  of  evidence. 
9e  submitted  that  the  issue  on  the  second  plea  was  not 
nadeout:  and  he  sought  to  distinguish  the  cases  of 
SoMouse  V.  Hamilton  (a),  Malcomson  v.  Gregory  (Jbi), 
md  Maguhre  v.  Armstrong  (e),  on  the  ground,  that,  in 
leither  of  them  was  there  a  precise  issue  taken  upon  the 

(a)  1  Sf^.  ^  Lefroy^  207.  (c)  1  Hudson  d^  Br.  SIS,  n. 

(h)  I  Hudson  Sf  Bfiohe,  810. 

QQ  2 
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1849.       assignment,  as  here ;  and  that,  in  IreUmd,  the 

.    would  be  a  record.     [  V.  WilUams,  J.,  oMerred  that  tk 

FiTZQBBALD  vice-Chancellor  of  Jffnyfanrfhad  twice  held  that  a  dMwe 
PiTZGEBALD.  ^^  action  of  the  wife,  does  not  pass  to  the  husband  by 
the  marriage,  unless  reduced  into  possession  in  the  life- 
time of  the  wife :  and  that  it  is  difficult  to  see  how  the 
aJBsignee  of  a  judgment  in  Ireland  can  be  in  a  better 
position  than  an  assignee  of  a  chose  in  action  in  Emj' 
land,li 

Shee,  Seijt*,  and  Bovill,  in  Trinity  term,  1848, 
1.  As  to  the  shewed  cause.  The  first  question  is,  whether  the  eflhet 
th!^7tamte''^     of  the  marriage  of  Francis  Leyden  with  AUcia  FitzgenM 

was,  to  vest  in  the  former  the  property  in  this  jodlg- 
ment  Another  question  is,  whether  the  plaintiff  proved 
the  second  issue :  and  this  must  depend  upon  whether 
the  evidence  of  the  memorial  and  inrolment,  unoppoaei 
was  sufficient 

The  question  will  mainly  turn  upon  the  two  Iiuh 
statutes  of  9  G.  2.  e.  5.  «.  1.  and  25  G.  2.  c.  14.  «.U 
made  perpetual  by  the  12  G.  3.  c.  19.  s.  3.  The  titk  of 
tlie  former  is,  ^^  An  act  for  the  more  effectual  asugmng 
9  G.  2.  c.  5.     of  judgments,"  &a  :   and  the   Ist  section,  —  recitiqg 

that  ^^  whereas  judgments,  statutes-staple,  and  statottt- 
merchants,  are  frequently  assigned  for  valuable  ooo- 
siderations,  and  to  protect  the  purchase  of  estates^  hot 
are  no  more  than  equitable  securities  in  the  hands  of  the 
assignees:  and  whereas  assignees  of  such  judgmeotei 
statutes-staple,  or  statutes-merchants,  as  the  law  not 
stands,  cannot  revive  or  dischai^e  the  same  in  their  own 
names,  but  in  the  name  of  the  oonusees  of  sudi  jn^ 
ments,  statutes-staple,  or  statutes-merchants,  or  tbek 
representatives,  which  is  often  attended  with  very  greet 
inconveniences;  and  the  conusee  may,  after  such  ase^ 
meut,  enter  satisfaction  on  the  record  of  the  said  jo^ 
mcnts,  statutes-staple,   or  statutes^merchant^  without 
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the  knowledge  or  consent  of  the  assignee,''  —  for  remedy  1849. 
thereof  enacts,  **  that,  from  and  after  the  first  day  of  — . 
next  EaUer  term,  where  any  conusee  or  conusees  of  a  '"^tzoebald 
judgment  or  jadgments,  statute<*staple,  or  statute-mer-  Fitzgiaald. 
ehuit,  his,  her,  or  their  executors  or  administrators, 
shall  anign  the  same  to  any  person  or  persons  whatso- 
ever, such  conusee  or  conusees,  his,  her,  or  their  execu- 
tOTB  or  administrators,  shall  also  perfect  a  memorial  of 
such  assignment  under  his,  her,  or  their  hand  and  seal, 
upon  parchment  or  vellum,  attested  by  two  or  more 
credible  witnesses;  which  memorial  shall  contun  the 
name  or  names,  and  addition,  of  the  person  or  persons 
aesigning  such  judgment  or  judgments,  statute-staple, 
or  statute-merchant,  the  name  or  names  of  the  person 
or  persons  to  whom  the  same  shall  be  assigned,  and  the 
amn  or  sums  of  money  mentioned  in  such  assignment  or 
assignments  to  be  remaining  due  and  unsatisfied  upon 
such  judgment  or  judgments,  statute-staple,  or  statute- 
merchant,  with  the  day  and  year  when  such  assignment 
or  assignments  is,  are,  was,  or  were  perfected ;  and  that 
one  of  the  witnesses  to  such  memorial,  who  shall  be  a 
witness  to  the  assignment  of  such  judgment  or  judge- 
ments, statute-staple,  or  statute^merchant,  shall  make 
an  affidavit  at  the  foot  of  such  memorial,  of  the  true 
perfection  of  such  assignment  and  memorial,  before  the 
tespective  officer  or  officers  where  such  judgment  or 
judgments,  statute-staple,  or  statute-merchant,  is,  are, 
or  shall  be  entered,  his  or  their  legal  deputy  or  deputies, 
or  before  any  one  of  the  judges  of  the  Four-Courts  in 
DuNtHf  or  before  any  one  of  the  judges  of  His  Ma- 
jesty's courts  at  TFestminster,  who  are  respectively 
hereby  impowered  to  take  such  affidavit  or  affidavits ; 
which  memorial  and  affidavit  shall  be  lodged  in  the 
proper  office  where  such  judgment  or  judgments,  statute- 
stajJe,  or  statute-merchant,  is,  are,  or  shall  be  entered ; 
aad  the  several  officers  of  the  said  courts  are  hereby 
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1849.       required  to  enter  such  memorial  of  EaA  aaeignDeBt, 

'        Btatute-fltaple,  or  statute-merchant,  in  a  rcdl  mt  rolls  of 

FzTXGBaALD    paj^hnjeut  or  yellum,  to  be  kept  for  that  purpoee  in 

FxTMKBALD.  such  respective  offico  or  officcs  whcTe  SQoh  judgmeDtoT 

judgments,  statute-staple,  or  statute-merbhant,  ifl^se, 

or  shall  be  entered ;  and  such  c^oer  or  otBoen  is  aal 

are  hereby  required  to  indorse  on  such  anigniiieBijor 

assignments  the  day  of  the  month  and  yeir,  and  hov 

of  the  day,  wherecm  such  memorial  or  memeriab  mi 

or  were  so  lodged  and  proved;  and,  for  the  won  ftgj 

and  speedy  method  of  finding  such  asngnment  or  ingft' 

ments,  such  respective  officer  or  officers  ahall  enter  tk 

number  and  roll  where  such  assignment  or  assignnwii 

is  or  are  re^stered,  at  the  foot  of  each  respectife  jadg^ 

ment  or  judgments,  statute-staple,  or  statute-meidH^ 

Section  2.        so  assigned."     And  the  2nd  section  eD»fbb§,  '^ikt^ 

from  and  after  such  time  as  such  memorial  or  msBBoridi 
of  such  assignment  or  assignments  shall  be  entend  oi 
such  roll  as  aforesaid,  it  shall  and  may  be  lawful  finr  the 
assignee  or  assignees  of  such  judgment  or  judgment^ 
statute-staple,  or  statute-merchant^  his,  her,  w  thor 
executors,  administrators,  or  assigns,  and  for  no  odxr 
person  or  persons  whatsoever,  to  revive  suoh  jodgmnt 
or  judgments,  statute-staple,  or  statute^merohant,  from 
time  to  time,  in  his,  her,  or  their  own  name  or  nunai^ 
and  take  out  one  or  more  execution  -or  ezecutioiis  m 
the  same,  in  tl;e  name  or  names  of  such  assignee  er  m^ 
signees,  his,  her,  or  their  executors  or  administnim 
and  to  sue  forth  execution  or  executionB  thereon,  recil* 
ing  the  special  matter,  and  also  to  diacfaaige  or  vete 
the  same ;  and  also  in  his,  her,  or  .thttr  own  naade  di 
names  to  enter  satisfaction  on  the  record  of  sodi  jfoif 
ment  or  judgments,  statute-staple,  or  statuteHnerbhials 
in  as  full  and  ample  manner,  to  all  intents  and  pnxpoMk 
as  if  the  conusee  or  conusees  of  such  judgment  or  jo^ 
ments^  statute-staple,  or  statute-merchant,,  his,  her, « 
their  executors  or  administrators,  could  or  might  do; 
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ncl  tiirt  the  conusor  or  comuors  of  such  Judgment  or  1849. 
Bdlgments,  statnte-etaple,  or  statute-merchant,  his,  her,  — ^— 
r  fhdr  exeentors,  administrators,  or  assigns,  may,  ^^"■•■»aJ"> 
ipon  payment  to  such  assignee  or  assignees,  plead  pay*  ^ itmbrald. 
(Mufc  spedally  to  such  assignee  or  assignees ;  and  that 
iksh  assignees,  their  executors  or  administrators,  may 
ram  time  to  time  assign  the  same  over  in  manner 
ftmaaid;  and  such  assignment  or  asagnments  shall 
6  proved  and  re^stered  in  the  respective  offices  in 
Mimer  aforesaid ;  and  such  assignee  or  assignees  may 
mv6b  and  sne  out  execution  or  executions,'  in  their 
wn  name  or  names,  and  discharge  and  acknow- 
$igl^  .satisfaction  on,  such  judgment  or  judgments, 
atute-ttsple,  or  statute-merchant,  in  numner  aforesaid ; 
oj  law,  usage,  or  custom  to  the  contrary  in  any  wise 
otwithstanding."  And  by  the  25  G.  2.  c.  14.  s.  1.,  —  re-  25  G.2.  e.  14. 
itnig  that  ^*  whereas  some  doubts  have  arisen  upon  the  ''  ^* 
mslmction  of  the  9  G.  2.  c.  6.,  so  far  as  the  said  act 
dates  to  die  assignment  of  judgments  and  statutes  in 
16  several  courta  of  law  therein  mentioned," —  for  the 
moving  of  such  doubts^  it  is  declared  and  enacted 
that  every  assignee  or  assignees  of  every  judgment  or 
idgments,  statutenBtaple  or  merchant,  that  are  now 
isigneds  or  which  hereafter  shall  be  assigned,  on  record, 
f  virtue  of  the  said  act,  his,  her,  or  their  executors, 
Imimstrators,  or  assigns,  may  not  only  revive  such 
idgment  or-  judgments,  statute  or  statutes,  from  time 
» tim^  in  his,  her,  or  their  own  name  or  names,  and 
Jce  out  one  or  more  execution  or  executions  tiiereon, 
c  the  recovery  of  his,  her,  or  their  demands  thereon, 
I  by  the  said  act,  among  other  things,  is  directed;  but 
latalio  such  assignee  or  assignees  of  such  judgment 
'  judgments,  statute  or  statutes,  now  assigned,  or  hore- 
ker  to  be  assigned,  by  virtue  of  the  said  act,  his,  her, 
'  their  executors,  administrators,  or  assigns,  may  bring 
1  action  of  debt,  or  otiierwise  proceed  or  sue  thereon,  in 
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law ;  and  that  it  reated  in  Dr.  Lei/den  by 
witli  Alicia  Fitzgerald,  without  nay  act  di 
I  it  into  poesesdon.  The  statute  9  G.  2. 
twiDB,  is  exceedingly  comprehensiTe :  it  j 
act,  and  is  to  be  construed  laigelyt  so  a 
eril  it  reates,  and  fully  to  effect  the  purp 
it  was  intended.  It  in  terms  gives  the  ju< 
out  the  fonnality  of  asugomeDt,  to  the  ex< 
conusee.  By  the  marriage,  the  husboDd  t 
tified  with  the  conusee,  and  entitled  to  i 
If  the  marriage  did  not  vest  the  judgmeni 
band,  there  is  no  power  to  asHgn  the  jud 
[CreuueZ/,  J.  A./eme  cowrfmaypart  wit 
by  matter  of  record.  Maule,  J.  The  gi 
is,  whether  the  statute  meant  to  confer  u 
any  power  which  she  did  not  possess  at 
In  fact,  the  pltuntiff  must  contend  that  thi 
statute  is,  to  make  the  husband  conusee.] 
cisely  what  is  contended.  East-India  Bon( 
51  G,  3.  e,64.  t.4.  made  transfeiable  by  di 
upon  the  same  footing  as  promissory  notes 
AnTi,  c.  9.  (a)  If  a  woman  having  such  sec 
possession,  marries,  they  pass  by  the  indon 
husband.  In  Vin.  Abr.  Baron  and  Feme,  pL 
**  If  a  feme  who  has  a  term  or  interest,  at 
etatnte>men:liant,  takes  baron,  the  baron  m 
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and  alie  takes  baron^  and  the  baron  releases  all  actions,        1849. 
tnd  diesi  the  feme  shall  be  barred."  (a)    The  instances        ■ 
given  in  Cam.  Dig.  Baron  and  Feme  (E.  2.),  are  to  the    ^"^^^^ 
aune  efiect     [Coftmon,  J.     In  Mr.  Butler^%  note  (304)   FmosBALD. 
to  Co.  LUL  351.  a.,  he  says  (b) :  '^  With  respect  to  such 
part  of  the  wife's  personalty  as  is  not  m  her  possession, 
— as,  money  owing  or  bequeathed  to  her,  or  accrued  to 
lier  m  case  of  intestacy,  or  contingent  interests, — these 
are  a  qualified  gift  by  law  to  her  husband,  on  condition 
tbat  he  reduce  them  into  possession  during  the  cover- 
ture ;  for,  if  he  happen  to  die  in  the  life-time  of  his  wife, 
nthout  reduidng  such  property  into  possession,  she,  and 
moft  his  representatives,  will  be  entitled  to  it.  (c)    His 
fisposingof  it  to  another,  is  the  same  as  reducing  it  into 
Hb  own  possession.*^    In  Lord  Carteret  v.  Paschal  (d), 
it  ymm  held,  that,  if  the  wife  has  a  judgment,  and  it  is 
Octended  upon  an  elegit,  the  husband  may  assign  it 
vitliout  a  consideration ;  so,  if  a  judgment  be  given  in 
trust  for  %feme  sole,  who  marries,  and  by  consent  of  her 
trustees  is  in  possession  of  the  land  extended,  the  husband 
Biay  assign  over  the  extended  interest ;  and,  by  the  same 
leaoon,  if  the  feme  has  a  decree  to  hold  and  enjoy  lands 
until  a  debt  due  to  her  is  paid,  and  she  is  in  possession 
of  the  land  under  this  decree,  and  marries,  the  husband 
my  assign  it  without  any  consideration,  for,  it  is  in 
it^tiue  of  an  extent.  Stock  in  the  public  funds, — which 
tt  li  right  to  receive  a  perpetual  annuity,  subject  to  re- 
dcDaption,  —  a  chose  in  action,  —  vests  by  the  marriage 
^  the  husband:  Pringle  v.  Hodgson {e)\    Wildman  v. 
'^tZefiiuut.  {g)    In  Ex  parte  Barber,  in  re  Shaw  (h),  it 
hdd  that  the  husband  alone  may  sue  out  a  commis- 


{a)  Bro.   Air.  Baron   and  S50.;  Moore,  ^52.;  Gold.  IQO.; 

'W,  pL  44.,  ddng  7  H.  6,  2.  2  Vent.  141. 
(T.  7  H.  6,  fo.  9,  pi.  6.)  (d)  S  P.  Wms.  200. 

(6)  This  part  of  the  note  is         (e)  S  Vet.  619. 
«ii  addition    m  the  sMeenih         {g)  g  Ter.  174.  177. 

(h)  IGliniS^J.l. 
(0)  Citing  1  BoU.  Abr.  342. 
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1849.       non  upon  a  pfomisBory  note  gpven  to  the  wifii  Am  mIi. 
"— —        So,  he  may  sue  for  it  in  his  own  name?  IPNmlageT* 
FmoraALD   Holloway.(a)    Lord  ElktA&rough,  in  that  case,  am: 
VmoBRALD.  ''I^  ^  ^^  down  in  Coke  upon  LitHeiaHf  35 1.  K,  and  Chr. 
Dig.  Baron  and  Feme  (£•  3.),  that  all  chattela  penonil 
which  the  wife  has  in  possession  in  her  own  light,  m 
vested  in  the  husband  by  marriage^  although  he  do  not 
surviye  her.     This  is  a  mle  of  law  uniTersallT  reoofl^ 
nised.     The  words  chattels  personal  are   soffieienfy 
large  to  cover  a  n^^otiable  instrument  of  this  sort:  it  ■ 
payable  to  her  order;  and,  if  the  rehtion  of  hnshMJ 
and  wife  had  ^ot  subsisted,  a  formal  indorsement  t» 
transfer  the  property  in  the  instrument  woold  hsn 
been  necessary.     Then,  the  question  is,  whether,  Ab 
marrii^  having  vested  the  right  in.  the  husbsnd,  it  bo 
necessary  to  go  through  the  form  of  an  indorsesMnb. 
The  law  does  not  require  superfluous  aets.    Is  itdifln 
necessary  that  that  should  appear  on  the  fiuie  of  the 
bill  ?    It  can  only  be  necessary  as  evidence  of  an  eleo* 
tion  on  his  part  to  take  to  the  property  in  his  mantal 
right :  but  that  is  unequivocally  shewn  by  hringisg  the 
action  in  his  own  name.     No  case  having  been  dted  to 
shew  that  a  formal  indorsement  is  necessary,  I  tluidf 
that,  by  the  act  of  marriage  itsdf,  he  is  virtoattya 
indorsee.    If  he  had  appeared  as  such  on  the  &oe  of  tis 
bill,  there  could  be  no  doubt  of  his  right  to  nuuntH 
this  action :  but  the  marriage  has  in  fact  ^ven  lum  lU 
the  rights  of  an  indorsee ;  and  it  therefore  seems  to  as 
to  be  unnecessary  for  us  to  go  through  the  fonnal  de» 
vation  of  title  by  indorsement.''    The  reasons  wUck 
apply  to  the  ordinary  case  of  a  stranger  !«^l"pg  Uamelf 
a  party  to  a  record  by  scL  fa.^  are  inapplicable  on  the 
present  occasion.    Every  object  for  which  a  ieLfBubi 
the  husband  could  be  required,  is  provided  for  by  dis 

(a)  lB.SsAULfllS. 
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ititata.    An  Jnah  judgment,  under  this  act,  is  in  the        1849. 
attoe  of  a  personal  chattel.     The  effect  of  marriage  is 
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to  nuke  the  husband  the  wife's  representative :  her  se-^ 

pmte  enstenoe  is  lost,  and  merges  in  her  husband,  sub-    Fitsobrau>. 

jaot  ta  certain  modifications.     The  effect  of  the  act  is, 

to  nuke  the  husband  conusee  of  the  judgment,  which 

U  mqr  enfixroe  by  action,  though  not  by  execution. 

'[4findr,  J.    Can  he  enforce  it  in  any  way  which  does 

BOt  eoaUe  the  other  party  to  deny  the  marriage  ?  That 

ii  dis  diffi<»lty  I  fieeL    The  main  object  of  the  9  G.  2, 

A&,wa0,.to  put  an  end  to  suing  upon  judgments  in 

aasthar  person's  name,  or  by  sd.  /a.]     That  certainly 

viB  one  object,  but  not  the  only  one. 

S.  T^  next  question  is,  whether  the  assignment  2.  As  to  the 

iDeged  in.  the  declaration,  was  properly  proved  by  the  ®^d«"^- 

oofij  of  the  inrolment  of  the  memorial  which  was  pro- 

fasedi    It  is  clear,  upon  the  Irish  authorities  which 

ffae  dted  on  the  motion,  that  the  memorial  inrolled  is 

tk  pEoper,  if  not  the  only,  proof  of  the  assignment, 

ngKd  being  had  to.  the  language  of  the    9  G.  2. 

ft&    In  Sobhousey.  Hamilton{a)i  upon  a  bill  filed 

by  die  plaintiff  as  assignee  of  a  judgment,  it  appear- 

ng  that  die  deed  of  assignment  of  the  judgment  had 

ken  lost,  an  attested  copy   of  the  memorial,  which 

U  been  duly  entered  pursuant  to  the  statute,  was 

flftied  in  evidettce  as  proof  of  the  assignment    Flun^ 

Hfbr  die  defendant,  objected  that  the  original  me- 

■orial  should  be  produced:    and  he  compared  it  to 

As  cases  upon  the  r^;istry  act,  in  which,  though  it 

lad  been  decided  that  the  attested  copy  of  the  memorial 

kegbod  evidence  of  the  iact  of  registry,  it  was  held 

not  to  b^  admisdble  evidence  of  the  contents  of  the 

when,  by  the  loss  of  the  deed,  it  became  neces* 

to  resort  to  the  memorial  for  secondary  evidence, 


ginal  memorial  must  be  produced.  Bnl 
in  the  case  of  a  judgment,  the  conteota 
aasignmeiit  were  not  material:  that  wh 
record  was  the  proper  evidence  of  the 
ment :  that,  if  a  memorial  be  duly  ent 
to  the  act  of  parliftmeot,  the  party  c 
judgment  was  not  aseigned,  and  oon  on 
court  to  vacate  it  if  done  without  wl 
lordship  eiud  he  bad  had  doubts  upon  th 
other  case,  and  hod  looked  into  the  statu 
was  of  opinion,  that,  by  the  true  const 
act,  the  party  is  bound  and  concluded  b; 
on  record,  although  the  assignment  mij 
forged ;  and  that  payment  to  the  asuf 
would  be  good  payment :  that,  of  coutm 
be  conclusive  as  to  the  fact  of  osugnme 
copy  of  it  must  be  good  evidence  of  thai 
there  is  no  occasion  to  produce  the  d 
ment."  That  case  has  been  followed 
Armttr<mg{a),  and  Malconuon  v.  Grega 
of  which  it  was  held,  that  the  atteste 
memorial  of  the  assignment  of  a  jndgmi 
statute,  is  the  proper  evidence  of  sac 
The  same  thing,  in  substance,  was  dec 
hottom  T.  Buckhurit  (c),  where  it  was  hi 
action  bv  a  oluntiif  clainuuc  under  an 
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JQII9  oontaiiiuig  the  award  of  eleffit,  and  return  of  the         1849. 
inquisition,  is  evidence  of  the  plaintiff's  title,  without        -^— - 
proving  a  copy  of  the  eleffii  and  of  the  inquisition.    Fiwo^bald 
^  The  jadgment-roU,''   says  Lord  Ellenbaroughf  ^*  im*   Fitzgerauk 
ports  incontrovertible  verity  as  to  all  the  proceedings 
vrliich  it  sets  forth;   and,  so  much  so,  that  a  party 
cannot  be  admitted  to  plead  that  the  things  which  it 
piofcsses  to  state  are  not  true.    Would  it  be  competent 
to  aver  that  there  was  no  such  declaration,  or  plea,  or 
trialf  w  that  the  court  did  not  pronounce  such  judg* 
mentf^as  stated  in  the  record?     I  apprehend  it  would 
not :  and  therefore  every  part  of  the  record,  as  long  as 
it  Temains  on  the  files  of  the  court,  must  be  taken  to 
gpeak  absolute  verity." 
8.  Then  it  is  said  that  the  memorial,  the  examined  3.  At  to  the 

eopy  of  the  inrolment  of  which  was  produced,  was  not  »tte8tstion  of 

too  indDoriBl* 
attested  as  required  by  the  statute.     The  supposed 

defect  is,  that  it  does  not  appear  from  the  statement  in 
tlie  body  of  the  instrument  that  the  signature  of  Alicia 
Lifdm  was  attested  by  Moloney.  But  the  ordinary 
stteetmg  clause  shews  that  the  execution  by  Francis 
Lqien  and  Alicia  Leyden  was  attested  by  both  the 
witoesKs:  and  the  affidavit  at  the  foot  shews  that 
Makmigy  did  in  fact  attest  the  execution  by  Alicia  Ley^ 
^  as  well  as  by  Francis  Leydtn.  But  for  the  state- 
ment m  the  body,  there  would  have  been  no  doubt. 
^  execution  by  husband  and  wife,  is,  in  point  of  law, 
the  execution  of  the  husband:  Arnold  v.  ItevoulL(a) 
^  statement,  therefore,  that  the  wife  executed  the 
ioetmment,  is  mere  surplusage.  [Mauley  J.  The  at- 
testation clause  would  have  been  perfecdy  true,  if  the 
Utttnunent  had  been  executed  by  the  wife  only.]  Bur^ 
^v.  Doe  d.  Spilsbury(b)  decides,  that,  where  certain 

(a)  1  Brod.  S(  Bingh.  4i5.,  (b)  6  M.  5;  G.  386.,  IScoiis 

4  J.  B.  Moore,  66.  N.IL  66. 
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1849.       formalities  of  'attestation  are  required  by  an  aet  of 
parliament,  if  the  form  of  attestation  that  is  adopted  be 
inconsistent  with  the  requirements  <^  the  aet,  it  iriH 
FxTzoERALD.  uot  do ;  but  that  a  general  attestation  wiB  do.    Theie^ 
a  power  of  appointment  was  to  be  executed  ^bj  a 
will,  to  be  signed,  sealed,  and  published  I)/  A^  B»,  intfaa 
presence  of,  and  attested  by,  three  erediUe 
and  it  was  held  to  be  well  executed  by  an  i 
concluding  thus,—*  ^  I  dedare  this  only  to  be  my 
will  and  testament.     In  witness  whereof,  I  iiaTe^tii 
this  my  last  will  and  testament,  set  my  hand  and  wui^ 
this  12th  of  December,  1789," ^^such  instrument  betag 
signed  by  A.  B.,  and  a  seal  appearing  opponte  to  sooli 
signature,  and  the  words  '^  Witness,  C  jD.,  JE,  F^  ind 
G.  /T.,"  appearing  in  the  usual  place  of  attestation,  ad 
it  being  shewn  by  extrinsic  e^dence,  that  the  instre* 
ment  was  in  fact  so  signed,   sealed,  and  pnblishai 
\Cres9welly  J.    There  was  nothing  there  inooDfliitail 
with  a  right  attestation  ;  and  the  evidence  was^  lliitit 
was  rightly  done.]     Here,  there  is  a  right  attestatioa 

Channell,  Seijt.,  and  Luih,  in  support  of  the  mki 
1.  As  to  the    Previously  to  the  passing  of  the  9  6r.  2.  c  5.,  the  bwcf 

operation  of     Ireland^  as  to  choses  in  action,  was  the  same  as  the  kt 
the  statute.  «  ^     ,      ,      mi  .  ...        i    .»       .!• 

of  England,     The  main  question  is,  whether  tfak  cm 

is  within  that  statute.     The  preamble  of  the  act  es* 

plains  what  was  its  object,  viz.   to  enable  parties  to 

make  legal  assignmentiB  of  judgments,   where  befimt 

they  could  only  make  equitable  asmgnmenta.    To  bfiag 

a  case  within  the  statute,  two  tilings  must  concur,-^ 

the  party  must  be  the  conusee  of  the  judgment,  and  be 

under  no  personal  disability  to  make  an  asajgnment 

The  statute  received  an  interpretation  to  a  certat 

extent,  in  this  court,  in  a  case  of  O^Callaghany.^bi' 

chioness  Th(nnond{u\  which  goes  fJEu:  to  show  that  it  is 

(a)  S  Taunt.  82. 
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■ 

€88eDtial  that  the  party  whose  asngnnieiit  is  set  up       1849. 

ihoold  be  tbe  conuaee  of  the  judgment.    Here,  taking 

the  wife  to    be   conuaee   of   this  judgment,   she  is    ^wmerald 
under  a  personal  disability.     The  husband  clearly  does    Fitzoebald. 
not,  by  the  act  of  marriage,  become  conusee  of  the 
wife's  judgment    The  au&orities  as  to  the  necessity  of 
the  husband's  becoming  parly  to  a  judgment  by  scire 
facia$,  to  enable  him  to  issue  execution,  are  considered 
in  S  Wnu.  Scamd.  72  2.,  72  m.     IMaule,  J.     Nobody 
doubts  that*     When  you  take  out  execution,  you  must 
hJny^uscL/a.     The  court  are  unanimous  in  thinking 
tliat  the  husband  can  only  become  party  to  the  judg- 
ment by  scufiL,  though  that  is  not  expressly  mentioned 
in  the  act.]     In  Baper  on  Husband  and  Wife  (a),  it  is 
bid  down,  that,  **  for  such  debts,  &c,  as  were  due  to 
the  wife  before  the  marriage,  and  continue  unaltered, 
doce  the  husband  cannot  disagree  to  her  interest  in, 
lad  he  has  only  a  qualified  right  to,  them,  viz.   by 
leducing  diem  into  possession  during  her  life,  be  is 
onible  to  maintain  an  action  for  such  property  without 
making  his  wife  a  party.**  (ft)    To  this  Mr.  Jacob  adds : 
'^  Tq  this  rule  an  exception  has  been  made  in  the  case 
of  a  bill  of  exchange  or  promissory  note  payable  to  the 
wife  dvm  soIa.{c)    Such  instruments,  being  transferable 
at  law,  are  considered  to  bear  more  resemblance  to 
chattds  personal  than  to  other  choses  in  action.     The 
wife,  after  the  marriage,  is  unable  to  indorse  them :  but 
the  husband  might  pass  them  by  indorsement  (cf),  and 
thus  give  to  the  assignee  the  right  of  suing  on  them  in 

(«)  2nd    edit,    by   Jacobf  (c)  Citing     M^NeUage    v. 

VoL  I.  p.  214.  Holloway,   1   B.  S^  Aid.  218,, 

(6)  CitiDg  Hardy  v.  Robin"  Ex  parte  Barber,   1  Qlyn   Sf 

mm,    I'  Keb.  440.,    TirsO  v.  J.  1. 

Bennet,  2  Keb.  89.,  re  Russd  (d)  Citing  Barlow  v.  Bishop^ 

and  Wife,  Noy,  70.,  Milner  v.  1  East,  432. 
MUnes,  3  T.R.  6Z7;  Rumsey 
T.  George,  IM.dfS.  176. 
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1849.       hiB  own  name ;  and  he  is  therefore  held  to  have  Ae 
— ^—       same  right  himself.''    This  explains  the  principle  upon 
FiTzoBRALD    ^j^j^j^  M'NeOage  v.  HoUoway  and  Ex  parU  Barier  pto- 
FiTzoKBALD.  ce^dcd.    In  Lord  Carteret  v.  Patchal,  the  property  was 
treated  in  equity  as  land :  if  it  had  been  extended  on 
ekffit  before  the  marriage,  the  husband  would  deariy 
have  been  entitled  to  the  rents.     In  Roper  (a)^  it  il 
said :   *'  The  interests  [of  the  wife],  amongst  otben^ 
which  are  assignable  at  law,  are,  the  personal  fhsffsh 
of  the  wife  in  possession,  legal  terms  for  years^  def^ 
upon  judgments  issued  before  the  marriage ;  aad^  in 
analogy  to  this,  he  has  in  equity  the  same  power  of 
assigning  terms  held  in  trust  for  her,  and  debts  or  smag 
of  money  secured  by  such  terms,  decrees  made  in  fiiTonr 
of  the  wife  dum  sola  for  money,  and  that  she  shall  hold 
the  premises  until  satisfaction."    The  cases  adverted  to 
by  Mr.  Justice  Williams,  when  this  rule  was  moy^i, 
are  Elwyn  v.  WiUiams  (b)  and  Ashby  v.  Ashby.  (c)    Ii 
the  former,  it  was  held,  that,  where  the  husband  as^ 
a  chose  in  action  of  lus  wife  for  valuable  consideri&i» 
and  dies  before  either  he  or  the  assignee  has  actoDf 
obtained  possession  of  it,  leaving  the  wife  surviving^"*- 
it  matters  not  whether  the  chose  in  action  was  revo^ 
sionary,  so  that  it  could  not  have  been  reduced  into 
possession,  or  whether,   the  wife  having  bec(mie  ab- 
solutely entitled,  it  was  still  left  outstanding,  and  sot 
reduced  into  possession,  through  neglect, — in  citber 
cose,  the  wife,  surviviDg,  will  be  entitled,  as  against  Ae 
assignee  for  valuable  considemtion.     The  Yioe^hii* 
ccllor  says :  "  I  consider  the  principle  laid  down  hj 
Sir  T.  Plumer  {d),  and  twice  affirmed  by  the  loid 

(/i)  2nd  edit.  Vol.  I.  p.  224.  (rf)  In  Purdew  v.  Jidm 


(6)  7  JurUty  337.  1  Euu.  1 . 

(c)  8 


JurUt,  11 59*,  before 
Knight  Bruce,  V.  C. 
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dmeellor  (a),  to  be  decieive  of  the  present  question.        1849. 

Wliether  the  husband  dies  in  the  life-time  of  the  tenant       — — — 

far  ISht  whereby  the  chose  in  action  cannot^  as  against    ^"*^*^^^^ 

the  wifej  be  rednced  into  possession,  or  whether  he   FitionALD. 

inrmesy  and  dies  before  it  is  reduced  into  possesrion, 

Ae  ame  result  must,  in  my  opinion^  follow ;  and  the 

consequence  is,  that,  in  -the  present  case,  a  declaration 

nunt  be  made  that  Mr.  NichoUorCB  covenant,  which 

■ight  operate  as  an  assignment,  does  not  now  affect 

tbil  portion  of  the  chose  in  action  of  his  wife  which 

wu  not  reduced  into  possession  in  his  life-time."     So, 

in  AMnf  y.  Ailiby^  Sir  Knight  Bruce  held  that  the 

torivrng  wife's  right   to  her   chose  in  action,    not 

nduced  into  possession,  but  assigned  by  the  husband 

AiriDg  his  life-time,  is  not  defeated  by  such  assignment. 

^  legiey  is  strictly  a  chose  in  action. 

2.  As  to  the  sufficiency  of  the  proof,  — the  cases  of  2.  As  to  the 

Boihoiue  V.  Hamilton,  Maguire  v.  Armstnmg^  and  Mah  ®^^^"^' 

^^mmim  y.  Gregory,  undoubtedly  shew  that  an  attested 

ttpy  of  the  memorial  of  the  assignment  of  a  judgment, 

»   evidence  of  the  fact  of  the  assignment.    But  they 

were  cases  where  the  parties  were  proceeding  in  the 

Irish  courts,  where  the  judgment  was  a  record;  and  in 

of  ihem,— Malcomson  v.  Gregory, — the  proceeding 

by  Mcire  facias,  {b)     [MauU,  J.     Do  you  say  that 

the  asugnment  has  a  different  effect  here  from  what  it 

Itta  in  Ireland  f\     I  must  so  contend.     [^Maule,  J.     A 

W  in  Ireland  says  that  a  judgment  may  be  assigned  by 

innolling  a  memoriaL      Another  law  in  Ireland  says 

^bat  the  memorial  so  inrolled  shall  be  a  record.     The 

^  is  a  law  in  this  country :  the  other  is  not;  but  It 

^  »  rule  of  evidence.] 


(i)   By     Lord    Chancellor     Lord  Coitenham,  in  Honner  y. 
J^9,  in  Lord  Carteret  y.  P<i#-      Morton,  3  Run.  65. 
ek/,  S  P.  Wme.  197.,  aod  by         (6)  See  1  Sch.  6^  L^oy,  14. 
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1849;  3.  The  next  question  ia^  whether  this  nnemonJ  mm 

in  conformily  with  the  Btatate.     The  Btatute  9  G.  S. 

Fin^RAzo  c.  6.  #.  1.  requires  that  there  shall  be  two  mttestiog 

FcrzoBBALo.  witnesses  to  the  assignment,  and  that  one  of  the  wil- 

3.  As  to  the  nesses  to  the  memorial,  shall  be  an  attestiog  witaesi  to 

attesution  of  ^^  assignment     There  is  nothing  to  shew  that  JBek 

ihememorul.  j^j^.,  executiou  of  the  aadgnmit  «.d  memoml « 


attested  by  (wo  witnesses.  Not  only  is  it 
that  two  witnesses  shall  be  present  at  the  ezeontki^ 
but  the  fact  that  they  have  so  subscribed  most  ajifMr 
on  the  face  of  the  record  In  Wright  y.  IFahefwi{€\ 
it  was  held,  by  Heath,  J.,  Lawrence,  J.,  and  ChamitifJ^ 
— against  the  opinion  of  Sir  J^Man^Id, — tbatapofftf 
to  trustees,  with  the  consent  of  the  cetteux  que  Imf^ 
testified  by  writing  under  their  hands  and  sealt,  attatad 
by  two  or  more  credible  witnesses^  to  make  siktf 
lands,  is  not  well  pursued,  if  the  attestation  be  onty 
'*  sealed  and  delivered  ^  in  the  presence  of  the  two  mt- 
nesses ;  and  that  an  attestation  added  after  nmnjjtm, 
witnessing  the  signing^  sealing^  and  delivery,  at  the  tine 
of  making  the  deed,  will  not  supply  the  defect  And 
the  opinion  of  the  three  puisne  judges  was  aftenmdi 
acted  upon  by  tiie  court  of  King's  Bench  in  D^ti 
Mar^field  v.  Peach,  (b)  [  Cresswell,  J.  Is  the  atteiti- 
tion  by  two  witnesses,  the  ''perfection  **  of  the  matth 
rial  spoken  of  in  the  statute  7]  It  is  submitted  tkii 
it  is.  It  clearly  would  not  be  perfected  unless  attated 
in  the  manner  required  by  the  statute. 

Gtr.  oisutdL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 

court 


% 


[a)  4  Taunt.  213.  Sotchkui  v.  Pieree,  6  Uf»t. 

[h)  ft  M.  Si  Sdw.  576.  And  402.;  Wright  r.Barkm,SM. 

•ce  Moodie  r.  JRMd,  1  Madd.  Sf  Seiw.  512. 
5l6.y  7  Taunt.  555. ;  JDoe  d. 
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Thk'waa  an  action  of  debt,  brought  by  the  plaintiff       1849. 
of  an  Irifih  judgment  entered  up  on  a  warrant 


of  attorney-    [Hia  lordship  stated  the  pleadings  and   F"*°^*^^^ 
Ihe  facta^  ui  ante,  592.]  Fitzokbald. 

,!Wjth  regard  to  the  evidenoe,  we  are  of  opinion  that  2.  As  to  the 
the  examined  copy  of  the  inrolment  of  the  memorial,  evidence. 
ima  good  evidence  of  the  assignment;  as  was  held  by 
Lofd  Bedesdale  in  Hobhame  v.  Hamilton  (a) ;  and  that, 
Ebr  anything  appearing  on  the  face  of  it,  the  execution 
rf  Ibe  aasignment  and  memorial  was  attested  by  the  two 
■ritnesooa,  whose  attestation  was  in  general  terms  — 
'*  Signed  and  sealed  in  the  presence  of  John  Shevlan 
MfiOamejf  and  Daniel  Charles  Leyden.^ 

If  the  first  assignment  was  inoperative,  for  want  of  1.  As  to  the 

iw  attestation,  it  might  be  contended  that  the  second,  ^'^^^^''^  ^^ 

®  the  statute. 

bring  executed  by  Francis  Leyden^  as  well  as  Rumleyy 

ironld  be  valid  and  effectual,  if  Francis  Leyden  had 
power  to  assign,  as  alleged  in  the  declaration,  and  denied 
by  the  first  plea.  The  main  question,  therefore,  arises 
nil  the  iflsne  so  raised,  viz.  whether^  on  the  marriage  of 
EVanoifl  Leyden  with  Alicia  Fitzgerald,  the  right  to 
wuign  ike  judgment  became  vested  in  him.  The  judg- 
HBent  being  a  chose  in  action  of  the  wife  before  her  mar- 
nag^  he  could  not,  without  the  aid  of  the  9  G.  2.  c.  5., 
hmtt  made  any  valid  disposition  of  it,  unless  it  had  first 
been  reduced  into  possession.  In  Co.  Litt.  351.  b.,  the 
law  is  stated  in  these  terms :  —  *^  The  marriage  is  an 
abaolute  gift  of  all  diattels  personal  in  possession  in  her 
own  right,  whether  the  husband  survive  the  wife  or  no : 
bnt»  if  they  be  in  action^  as,  debts  by  obligation,  con- 
tract, or  otherwise,  the  husband  shall  not  have  them, 
unless  he  and  his  wife  recover  them."  Garforth  v. 
Bradley  {b),  Purdew  v.  Jackson{c)y  Honnor  v.  Morton{il\ 


(a)  \S(A.8^Ltf.  207.  (c)  1  Rums.  I9. 

{h)  2  Fes.  sen.  675.  {d)  3  Russ.  65. 
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1849.       nxkd  EUison  Y.  Elwin  (a)^  all  recognise  that  rnle.   Nor 

-— —       could  the  husband  have  maintained  any  prooeecEng  to 

vmQMUAhD   reduce  this  judgment   debt  into  poesesaioii,  withonl 

FmoBBALD.  maldng  his  wife  a  party :    Bac.  Abr.  Baron  and  Feam 

(F),  pL  14.  (ft);  Com. .Dig.  Baron  and  Feme  (F.  2.); 

Milner  v.  Milnes.  (c) 

A  case  was  cited  at  the  bar,  from  Vmef^s  Abnif^ 
ment  {d)  —  "It  a  feme  who  has  a  term  or  intereo^  a^ 
executrix,  by  statute-merchant,  takes  baron^  the  hua^ 
may  grant  over  the  interest  without  the  feme;  and  good, 
in  assise: "  and  Bro.  Abr.  Grants,  pL  157  (e),  is  referred  ta 
The  reason  appears  in  Bro.  Abr.  Baron  and  Feme,  pi 
59(^),  viz.  that  the  term  or  interest  was  only  a  ehatld,(i 
which  the  husband  might  dispose.     Now^  the  statote 
9  G.  2.  c.  5.  (Irish)  begms  by  reciting,  **  whereii^  jiid|^ 
ments,  statutes-staple,  and  statutes-merchant,  are  fi^ 
quently  assigned /c^  valuable  eonriderationM,  and  to  pn>* 
tect  the  purchase  of  estates,  but  are  no  more  than  equit- 
able securities  in  the  hands  of  the  assignees ;  and  whem 
assignees  of  such  judgments,  as  the  law  now  standik 
cannot  revive  or  cUscharge  the  same  in  their  own  ninie^ 
but  in  the  names  of  the  conusees  of  such  jndgmflBl% 
&c.,  or  their  representatives,  which  is  often  atteadrf 
with  great  inconveniences,  and  the  conusee  may,  afitf 
such  assignment,  enter  satisfaction  on  the  record  of  tk 
judgments,  &c.,  without  the  knowledge  or  oonsenttf 
the  assignee."    The  mischief  to  be  remedied,  therefiv^ 
was,  that  the  assignees  of  judgments,  &a,  had  eqoitibb 
securities  only,  which  might  be  afterwards  afiected  bf 
the  misconduct  of  the  assignors.     For  remedy  tIieno( 
it  was  enacted,  <<  that,  from  and  after,  &c.,  where  usj 


(a)  IS  Sim<m9,  SQQ.  {e)  ST.R.  627. 

(6)  Citing  //.  43  E.  3,  fo.       .  (d)  Vol.iT.p.44^titleJli»» 


10,  pi.  31.     In  that  case,  the     and  Feme,  (P.),  pL  ISL 
obligation  waa  made  to  the  hiia-  (e)  Citing  S4  £.  5,  fa  6 

band  and  wife  during  coverture.  {g)  Citing  37  Aia  pL  11 


FlTZOEifALD 
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coDosee  or  conusees  of  a  judgment  or  judgments,  sta-        1849. 

iote-staple,  or  statute-merchant,  his,  her,  or  their  ex- 

ecoton  or  administrators,  shall  assign  the  same  to  any 

penon  or  persons  whatsoever,  such  conusee  or  conusees,    Fitzoebalo. 

luB,  her,  or  their  executors  or  administrators,  shall  also 

perfect  a  memorial  of  such  assignment.**    The  statute 

then  proyides  for  the  inrolment  of  that  memorial  of 

Rootd,  with  certain  formalities.     Section  2.  provides, 

thu,  ''after  such  memorial  has  been  entered  on  the  roll, 

tbe  tasignee,  his  or  her  executors,   administrators,  or 

nrigns,  and  no  other  person,  may  revive  the  judgment, 

and  issue  execution,  and  acknowledge  satisfaction,  in  his 

<xr  her  own  name ;  and  that  such  assignee,  his  or  her 

executors  or  administrators,  may,  from  time  to  time, 

MBign  the  same  over,  in  manner  aforesaid." 

The  object  and  effect  of  the  statute  is,  to  give  legal 
.  ieemrities  to  those  assignees  of  judgments,  who  before 
Ittid  only  equitable  securities,  to  enable  them  to  have 
execution .  of  them  in  their  own  name,  and  to  protect 
the  oonusora  who  paid  to  assignees  the  money  secured 
hj  such  judgments.  Francis  Leyderiy  the  husband  of 
AHeia  Fitzgerald^  is  notj  by  the  words  of  the  statute^ 
^^^abkd  to  assign.  He  was  not  the  conusee  of  the 
jiidgment,  nor  the  representative  of  the  conusee ;  nor 
^  he,  by  his  marriage,  acquire  a  disposing  power  over 
^  And  we  cannot  discover  any  intention  in  the  legis- 
'^^re  to  give  a  disposing  power  to  those  who  had  it  not 
^fore^  nor  any  words  to  effect  such  an  object. 

^e  are,  therefore,  of  opinion  that  Francis  Leyden 
^  not,  by  reason  of  his  intermarriage  with  Alicia 
^iizgeraldf  become  entitled  to  the  said  judgment ;  nor 
^  the  right  thereto,  and  to  assign  the  same,  become 
^^ed  in  him ;  and,  consequently,  the  verdict  on  the 
'itt  iflsiie  joined,  must  be  entered  for  the  defendant. 

The  second  issue  is  on  the  plea  denying  that  Francis 
^^*!fd/en  and  Alicia  his  wife  assigned  to  Rumley^ — which 
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1849.       puts  in  iesue  the  effect  of  the  deed  executed  by  FrmA 

— —        Leyden  and  Alicia  his  wife :  and^  if  we  axe  right  in 

FiTzoERALD    ^Qj^ing  that  Fraucxs  Leyden  did  not,  by  his  marriage^ 

Fitzgerald,  acquire  a  right  to  asagn,  it  follows  that  the  Ter&t  OQ 

this  issue  also  must  be  entered  for  the  defendant 

On  the  third  and  fourth  issues,  it  will  remaiiiyii 
found,  for  the  plaintiff;  and  also  on  the  nxthj  seve&d^ 
and  ninth. 

On  the  fifth,  eighth,  and  tenth,  it  most  be  entend 
for  the  defendant. 

Bule  aeoordiB(^. 


JVbr.  24. 

A  defendant 
sued  in  a 
county-court 
as  an  executor, 
pleaded  plene 
odminiHtravit, 
and  judgment 
was  given  for 
the  plaintiff^ 
for  the  debt, 
to  be  levied 
of  assets 
guando  acci' 
deritU.     The 
plain  ti(r  after- 
wards took 
out  a  sum- 
mons, sug- 
gesting a 
deuifttfivit :  —^ 
Held,  no 
giound  for  a 
prohibition, — 
although  the 
summons  was 
irrfgular,  in 
net  stHting 
that  the  assets 


Ellis  v.  Watt,  Execator  of  Tbevchabd. 

nnHE  plaintiff  having  levied  a  plaint  for  132. 16a  lU 
in  the  Wimbome  Minster  Couoty-Coort  of  Ikr* 
setshire,  against  the  defendant,  as  the  ezeeotor  of  m 
Trenchard,  the  defendant,  on  the  15th  of  Sepiaiirt 
1849,  appeared  and  pleaded  plene  odministramL 

The  judge  gave  judgment  for  the  plaintiff  fat  tk 
amount  claimed,  to  be  levied  of  assets  quamdo  miiii/iiiift 
and  directed  the  defendant  to  pay  the  cobU  fbrthiritl^ 
which  was  done.     Some  time  afterwards,  the  defeodnt 
was  served  with  a  summons  out  of  the  same  connfy-«oiirti 
suggesting  a  devastavit,  which,  upon  the  hearing  oa  tbi 
13th  of  October,  was  dismissed  by  the  judges  oa  th 
ground  that  such  summons  varied  from  the  jiidgnNDi 
given  by  the  court.  On  the  29th  of  Octofttfr,anotheriai- 
mons  was  served,  also  suggesting  a  devastavit,  in  wbkk 
the  informality  contained  in  the  first  was  corrected.  Il 
appeared,  that,  on  the  hearing  of  the  former  snmmoMi 
the  judge    intimated    his    intention   of    investigitiiig 
and  adjudicating  the  defendant's  executorahip  acoottPtir 

had  come  to  the  defendant*!  hands  itfler  judgment. 


ISViGTDRIA.  §15 

The  defSendftnt  in  his  affidavit  swore  that  no  assets  had       1849. 
Mme    to    his    hands  since    the  judgment  had  been 
gmoL 


CkanneUf  Serjt,  now  moved  for  a  rule  to  shew  cause 
why  a  prohibition  fifhould  not  issue  to  the  judge  of  the 
oounty-coorty  to  restrain  further  proceedings  on  the 
ksfc^mentioned  summons.      There  is  no   doubt  that 
the  pnqper  course,  in  the  si4>erior  courts,  when  judg- 
ment against  the  Aiture  assets  has  been  obtained,  is  to 
bring  a  scire  fadas  on  the  judgment,  and  to  suggest  that 
assets  have  come  to  the  hands  of  the  defendant :  fFil" 
Uanu  on  EzecutorB,  p.  1705.     Here,  the  summons  does 
not  say  when  the  assets  came  to  the  defendiEuit's  hands. 
It  may  mean  that  they  came  before  plea  pleaded ;  and, 
if  80,  it  would  be  in  direct  contradiction  to  the  plea, 
wbkh  was  found  for  the  defendant.     By  the  9  &  10 
.Fid;  a  95.  «..78.,  the  judges  are  authorised  to  make 
ndea  of  practice  for  the  county-courts,  but,  cases  to 
which  such  rules  do  not  extend,  or  which  are  not  provided 
iat  by  the  statute,  are  to  be  governed  by  the  practice 
of  the  superior  courts.     \Maule,  J.   Your  application 
is  for  a  prohibition,  which  can  only  be  granted  where 
the  inferior  court  has  not  jurisdiction  to  proceed.] 
There,  may  be  some,  doubt,  certainly,  whether  this  is  a 
case  for  a  prohibition ;  but  the  judge  is  proceeding  in 
a  way  not  warranted  by  the  practice  of  the  superior 
courts ;  and  it  is  submitted  that  this  summons  is  in  the 
jBAtiire  of  a  kdrefaciasy  which  the  county-court  has  no 
jurisdiction  to  grant.     In  Woodhams  v.  Newman  (a),  it 
was  held  that  a  defendant  is  not  entitled  to  enter  a 
suggestion  to  deprive  a  plaintiff  of  costs,  under  the 
1 29th  section  of  the  county-courts  act,  where  the  debt 
or  demand  originally  exceeded  202.,  but  is  reduced  below 

(a)  Ante\  VoL  VII.  p.  65^. 
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thftt  sum  by  a  set-off.  Here,  the  fbrm  ofunminonB  10  A 
prescribed  bjr  the  act,  where  the  judgment  recoverel 
de  bonis  testaiaris.  By  r.  32.,  ''where  judgment  li 
been  given  against  executors  and  adminstrators,  ih 
the  amount  be  levied  upon  assets  of  the  deoeased  qwm 
acetderini,  the  plaintiff  may,  at  any  time,  proceed  1 
plaint  against  them,  suggesting  that  assets  haye  coo 
to  their  hands ;  and  the  court  shall  proceed  and  gt^ 
judgment  thereon,*^  &c.  The  phuntiff  shooldhavepr 
ceeded  under  that  rule,  by  a  new  plaint  in  the  natei 
of  a  scire  facias,  suggesting,  a  deocutamL 


Maule,  J.  It  is  impossible  to.  say  that,  the  jiid{p 
has  not  jurisdiction.  The  parties,  however,  have  falei 
into  a  mistake,  in  applying  a  form  given  by  the  ju^pi 
on  a  judgment  de  bonis  testatcris  to  a  judgment  qumik 
acciderint  The  defendant  may  raise  an  objeetidi^ii 
the  nature  of  a  demurrer,  to  the  form  of  the  rnimnwt 
I  think  your  point  is  good,  and  that  the  judge  ooglk 
so  to  decide ;  in  like  manner  as  this  court  would  holdi 
scire  facias  to  be  bad,  for  not  shewing  whether 
fell  before  or  after  plea  pleaded. 


Y.  Williams,  J.  We  must  give  the  judge  of  dn 
county-court  credit  for  knowing  the  ordinaiy  hnr  a 
this  subject 


Per  curianij 
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Tqb  Buxb  of  Bbukswick  v.  Slowman  and 

Others. 


Nw.S4u 


ZUSHy  on  a  former  day  in  this  term,  obtained  a  rule  The  want  of 

calling  upon  the  plaintiff  to  shew  cause  why  the  !L  *    ^^f 

defendant  Aft2p«  should  not  be  discharged  out  of  custody  an  affidsTit^ 

M  to  this  action/ with  costs/ on  the  ground  that  the  "not cured 

inett  was  contrary  to  good  faith,  and  also  that  the  |o  ^  ^^ 

ttu  uu  under  which  Miks  had  been  arrested,  was  void  another  affi- 

\ij  ^rea^on  of  an  informality,  to  which  the  attorney  who  ^!**  ?*  "  "* 

appeared  for  the  other  defendants  in  the  cause  had  by  a  a.  B.  awom 

jndite'a  order  undertaken,  without  JMiles^a  assent,  not  to  ^^  ^^^  * 

.  day" 

objed    The  motion  was  founded  upon  the  affidavit  of      senMet  that 

die  defendant  MUes,  and  also  the  affidavit  of  James  this  court  will 
Any,  his  attorney.  »t*  «*^«  «f^ 

^  ^  where  a  rule 

is  discharged 

JM,  Seijt.,  and  Henniker,  objected  that  MiUi'%  affi-  *^y  ^^  ^« 
dlYit  could  not  be  used,  the  jurat  being  defective.  They  Sraffida^t 
'efend  to  Blackwell  v.  Allen  (a)  and    Cobbett  v.  Old--  upon  which  it 
^(J)  to  shew  that  an  affidavit  without  date,  or  with  a  jJ^J'^d^^^^ 
jorat  otherwise  defective,  cannot  be  received.  [Maule,  J.  jurat, 
^or  any  thing  that  appears,  this  affidavit  may  have 
I'^en  Bwom  after  the  rule  was  granted.] 

Xush,  eantrh.     In  Blackwell  v.  Allen^  there  was  no 

^te whatever  to  the  jurat:  the  affidavit  might  have 

'^^^  a  stale  one.     Here,  the  jurat  has  the  month  and 

^Q  year;  and  the  affidavit  speaks  of  something  that 

*<H>k  idace  after  the  13th.     [»?/*,  C.  J.     Every  affi- 

^vit  must  be  certain,  and  must  not  be  left  to  be  eked 

Cs)  IM.SfW.  146.  (6)  16  M. ^  W.  469. 
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1849.        out  by  extraneous  ayermentSi  upon  an  indictment  for 

— —       perjury.]     The  other  affidavit,  which    refers  to  the 

'nie  Duke  of  defective  affidavit,  cures  the  defect     [Jfatcfc,  J.   It 

D.  refers  to  it  merely  as  '^  an  affidavit  of  Jamn  Mhf 

Slowxan.     sworn  the  16th  day  of  November  instant*    That  does 

not  help  you.    You  cannot  make  use  of  it] 

Lush  then  sought  to  support  his  role  npon  Beni/t 
affidavit  only,  but  failed. 


Allen,  Serjt,  asked  that  the  rule  might  be  fiNhiiged 
wWi  costs. 

Wilde,  C.  J.  If  this  rule  had  been  nuyved  mMj 
on  the  ground  that  the  arrest  of  31iles  was  against  gool 
faith,  and  had  been  met  by  a  technical  otgeetioi^  I 
should  have  thought  the  rule  should  have  been  Af 
charged  without  costs,  (a)  But,  inasmuch  as  die  nk 
was  also  moved  on  another  ground,  viz.  to  set  aride  thi 
ca,  sa.j  contrary  to  the  undertaking  entered  into  bj  the 
judge's  order,  for  which  no  good  ground  has  been  dMwn, 
I  think  the  rule  should  be  discharged  with  costs. 

The  rest  of  the  court  concurring, 

Bule  discharged,  with  co^ 

(a)  In   Blackwell  r.  Alien,  that  course  in  Froii  w.Eef' 

the  court  of  Exchequer   inti-  ward^  10  JIf.  4  IF.  67S.|  nd 

mated,   that,    in  future,  they  alao  in  CMeU  v.  OklftM,  iM 

would,  —  in   conformity   with  suprd. 

the  cases  of  Cooper  y.  Archer,  And  see  Pardoe  v.  TVritt, 

12  Price,  149.,  and  Houlden  v,  5M.S^  Q.  291.,  GSesH,  N.M. 

Faeson,  6  Bingh.  236.,  SM.Sf  £73. ;  Lwskingim  T.  Jtoiffi 

P.  559.,  —  under  similar   cir-  BM.S^G.  292.,  D,  6  SosUfN. 

cumstances,   discharge    a  rule  /{.  240. 
with  costs.    And  they  followed 
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Sainter  v.  Fergusson. 

Nov.  24. 

nnHE  plaintiff  having  obtained  judgment  against  the  The  plaintiff 
defendant  in  an  action  for  the  breach  of  an  a&ree-  obtained  a 

^  yerdict  and 

ment,  for  50021,  and  135/.  Qs.  for  costs,  in  Easter  term  judgment  for 

last  (a),  and  the  defendant  having  become  bankrupt,  the  ^00(.  da- 
plaintiff,  on  the  7th  of  June  last,  proved  under  the jf!a^  T^T^Gi^ 

for  the  casts  only.  costs :  the 

defendant 
afterwards 
Taumsend  now  moved  for  a  rule  calling  upon  the  became  bank- 

pUuntiff  to  shew  cause  why  a  suggestion  should  not  be  ^P^>  f "cl  the 

entered  upon  the  roll,  of  the  fact  of  the  plaintiff  having  p^'^  ^^der 

elected  to  prove  under  the^a^.     The  59th  section  of  the>£a^for 

the  6  G.4.  c.  16.   enacts  "that  no  creditor  who  has  ^^,^^ ^^ 

only :  —  The 
broi^ht  any  action,  or  instituted  any  suit,  against  any  qq^^  refused 

bankrupt,  in  respect  of  a  demand  prior  to  the  bank-  to  enter  a 
ruptcy,  or  which  might  have  been  proved  as  a  debt  of^e^Droof 
under    the  commission  against   such   bankrupt,   shall  upon  the  roll, 

prove  a  debt  under  such  commission,  or  have  any  claim  —there 

heinff  no 
entered  upon  the  proceedings  under  such  commission,  precedent, 

without  relinquishing  such  action  or  suit ;  and,  in  case  ^^j  ^^  the 

such  bankrupt  shall  be  in  prison  or  custody  at  the  suit  ^^^^^^f  ^'^ 

of,  or  detained  by,  such  creditor,  he  shall  not  prove  or  necessity,  for 

claim  as  aforesaid,  without  giving  a  sufficient  authority  ^^ 

in  writing  for  the  discharge  of  such  bankrupt ;  and  the 

promng  or  claiming  a  debt  under  a  commission  by  any 

creditor^  shall  be  deemed  an  election  by  such  creditor  to 

take  the  benefit  of  such  commission^  with  respect  to  the 

debt  so  proved  or  claimed:  provided  that  such  creditor 

Bfaall  not  be  liable  to  the  payment  to  such  bankrupt  or 

(o)  Vide  ant^,\oL  VII.  p.  7l6. 
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his  assignees,  of  the  costs  of  such  action  or  suit  00  reK 
quished  by  him,**  &c.  The  debt  and  coets  fonn  01 
entire  debt  (a) :  the  proof  of  a  part,  therefore,  is  \ 
election  on  the  part  of  the  plaintiff  to  avail  himself 
the  ^fiat  altogether.  [Mauk,  J.  Have  70a  any  p 
cedent  for  such  an  application  as  this?]  Tbia  com 
was  suggested  in  Kemp  v.  Potter,  (b)  There,  the  aetii 
was  commenced  on  .the  18th  of  Jufy^  1815,  and  tl 
defendant,  who  was  then  a  bankrupt,  on  the  2l8t 
July  obtained  his  certificate.  On  the  17th  otNavembe 
the  defendont  filed  a  plea,  of  his  bankruptcy  and  ee 
tificate.  The  plaintiff  had  within  the  term  ezhibile 
under  the  commission  an  affidavit  of  the  debt  for  wUd 
this  action  was  brought ;  whereupon,  the  defendant  U 
ruled  the  plaintiff  to  reply;  and  the  plaintiff obtainelt 
rule  nisi  to  discharge  that  rule,  and  all  subsequent  pro- 
ceedings, with  costs,  declaring  that  he  abandoned  Ik 
action,  and  had  made  his  election  to  proceed  under  tb 
commission.  Lens,  Serjt,  opposed  the  rule,  conteniSng 
that  the  defendant  was  entitled  to  some  certain  assunuoe 
that  the  action  was  at  an  end ;  and  that  the  phuntif 
ought  to  discontinue.  And  Gibbs,  C.  J.,  said:  ''The 
defendant  is  not  proceeding  for  costs  in  this  case ;  for, 
he  never  can  get  them.  Perhaps  he  has  some  reason  to 
complain  of  the  plaintiff.  In  that  he  has  conunenced  Ui 
action  just  at  the  time  when  the  bankrupt  is  about  to 
obtain  his  certificate,  and  has  put  him  to  oonsidenUe 
expense.  The  defendant  having  pleaded,  rules  Ao 
plaintiff  to  reply ;  and  this  application  is  made  to  St^ 
charge  that  rule  with  costs :  and  the  questioii  i^ 
whether  this  is  not  the  proper  course  for  the  defiBodnt 
to  take,  in  order  to  compel  the  plwitiff  to  give  him  Hd 
satisfaction  to  which  he  is  entitled ;  for,  I  think  Ae  it 
fendant  is  entitled  to  have  some  entry  or  suggestkm  estni 
on  the  record,  so  that  it  may  appear  that  the  iefadalt 


(a)  Vide  Berry   v.    Irwin, 
anti,  p.  592. 


(6)  6r«inU.549. 
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Witt  be  nofurtiier  troubled  in  this  action  ;  for,  other wise^ 
ihit  defeikdant  stands  under  the  apprehension  that  the 
action  may  at  some  time  be  proceeded  ul** 

Wilds,  C.  J.  The  pUiintiff  has,  after  judgment, 
piroved  under  the  Jiat  for  a  part  of  the  judgment-debt. 
It  seems  to  me  that  the  fact  of  such  proof  is  quite  as 
good  as  the  suggestion  you  ask  for. 


621 
1849. 
Sakytbr 

FBBOVnOK. 


Mauls,  J.    It  does  not  appear  that  any  such  sug- 

gpeadon  has  ever  been  entered,  or  attempted  to  be  entered, 

on  any  record  whatever,  notwithstanding  the  desire  ex- 

preoed  by  Lord  Chief  Justice  Gibbs^  in  Kemp  v.  Potter, 

to  originate  such  a  practice.     The  case  being  at  an  end, 

I  cumot  discover  any  advantage  to  be  gained  by  the 

oouae  proposed. 


The  rest  of  the  court  concurring. 


Bule  refused. 


Dick  v.  Beavan. 


Nw.  26. 


A   dittrinffos  for  the  purpose  of  proceeding  to  outlawry  An  affidavit 

against  the  defendant^  was  applied  for  and  granted  ^^l  *  ^^* 

^  Tdfourdf  J.,  at  chambers,  on  the  12th  of  October  outlawry, 

stating,  that 
1^  iDtwers  to  the  attempts  made  to  serve  the  defendant  with  the  writ  of  summons 
atldalsst  known  residence  here,  were,  that  the  defendant  is  abroad;  that  all 
R^wmable  means  and  diligence  have  been  inefTectually  used  to  serve  the  defendant 
Pttiooally,  and  that  the  deponent  believes  the  defendant  keeps  out  of  the  way  to 
"^^  aervioe,  —  is  sufficient ;  a  less  degree  of  particularity  being  required  on  such 
^  application,  than  on  moving  for  a  distringas  to  compel  appearance. 

In  proceeding  to  outlawry  by  writ  of  summons  and  distringas,  the  first  exigi 
'facias  is  propedy  tested  on  the  day  on  which  the  distringas  is  returned, 

A  judge's  order  for  a  distringas  was  made  and  dated  on  the  12th  of  October, 
4H»n  a  defective  affidavit :  the  affidavit  was  amended,  and  re-sworn  on  the  1 3th, 
^^  the  order  was  then  delivered  out  as  of  the  ]2th«  Upon  a  motion  to  rescind 
^^  order  and  subsequent  proceedings  thereon,  the  court  allowed  the  date  to  be 
^^^■^redto  the  ISth,  upon  payment,  by  the  plaintiff,  of  the  costs  of  the  amendment 
^^  of  the  ^plication  to  rescind  Uie  order. 
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1849,  last,  upon  an  affidaYit  stating  that  the  depoaent,  on  iks 
29th  of  September,  attended  at  the  last  known  place  of 
abode   of  the  defendant,  situate  and  being'  No.  li 

BfiATAN.  Stratford  Place,  Oxford  Street,  in  the  county  of  Midik' 
sex,  for  the  purpose  of  serving  him  with  a  copf  of  the 
writ  of  summons^  and  then  and  there  saw  and  m 
answered  by  a  person  who  stated  his  name  to  be  Jlumet 
Emney,  who^  on  being  asked  by  the  deponent,  if  tiie  de- 
fendant lived  tbere^  replied  that  the  defendant  had  left 
about  ten  months  since,  and  had  gone  to  rende  abrad; 
he  believed,  at  Paris.  The  affidavit  then  proceeded  to 
state,  in  the  usual  way,  appointments  to  call,  and  ciDi 
pursuant  thereto,  at  the  place  before  mentioned,  £«  Ae 
purpose  of  serving  the  defendant ;  that  nmilar  aaswen 
{viz.  that  the  defendant  was  abroad)  were  on  each  oeor 
sion  received,  and  that,  on  the  last  call,  a  oopy  waskft: 
and  it  continued  thus,  —  '*  And  this  deponent  fiarther 
saith  that  he  hath  used  all  reasonable  means  and  all 
possible  diligence  to  serve  the  defendant  personally 
with  a  copy  of  the  said  writ  of  summons;  but,  on 
neither  of  the  said  occasions,  nor  at  any  other  time  after 
the  issuing  of  the  said  writ,  was  this  deponent  aUe  to 
effect  such  service ;  and  that,  for  the  reasons  aforeeaid, 
this  deponent  verily  believes  the  said  defendant  k^ 
and  still  keeps,  out  of  the  way,  to  avoid  personal  seniee 
of  the  said  writ : "  and  concluded  with  negativing  the 
defendant's  appearance  to  the  writ,  **  according  toAi 
exigency  thereof.^ 

The  order  for  the  distringas  was  made  and  dated  on 
the  12  th  of  October.  The  defect  in  the  last  paiagnph 
of  the  affidavit  being  afterwards  discovered,  the  affi- 
davit was  amended,  and  re-sworn  on  the  13th,  on  wUoh 
day  the  onler  was  delivered  out  by  the  judge's  derL 

Prideaux,  on  a  former  day  in  this  term,  moved  to 
rescind  the  order  of  the  learned  judge,  and  all  nb- 
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Mqaeot  prooeediagB  tbereon,  for  irregukrityy  with  costs.  1849. 
Ee  8i2faiiiitted»  that  the  affidavit  swom  on  the  13th  of 
Odober  could  afford  no  foundation  for  an  order  bearing 
kfe  the  preceding  day ;  and  that,  if  an  indictment  for 
fdKjoxj  were  framed  npon  it,  it  would  not  appear  that 
lay  judidal  proceeding  had  been  taken  thereon. 

Farther,  he  submitted  that  the  affidavit  did  not 
MBTant  the  order,  inasmuch  as  it  contained  no  statement 
bo  joBtify  an  inference  that  the  defendant  had  gone 
ifapottd  with  a  view  to  avoid  his  creditors.  In  GroverY. 
Himdmarsh  (a),  it  was  held,  that,  in  order  to  obtain  a  dis^ 
trim^as  to  compel  appearance,  it  is  not  sufficient  to  shew, 
Ibftt,  at  the  calls,  the  defendant  has  been  stated  to  be 
ilsofld.  [Maule,  J.  More  strictness  has  been  required 
in  the  affidavit  on  moving  for  a  dittringai  to  compel  ap* 
penmee^  than  where  it  is  to  found  proceedings  to  out- 
iawiy»3  In  Simptony.  Lord  Graves {b),  it  was  expressly 
hdd,  that,  where  the  defendant  is  absent  at  the  time  of 
tlie  endeavour  to  serve  a  writ  of  summons,  a  distringas 
emnot  be  moved  for,  unless  grounds  are  shewn  from 
which  the  court  can  infer  that  the  defendant  is  keeping 
oat  of  the  way  to  avoid  being  served.  {Maule,  J.  It 
does  not  appear  that  that  was  a  distringas  to  outlawry.] 
It  must  have  been.  [^Ft2e2e,  C.  J.  It  is  much  too 
doubtful  to  be  relied  upon  as  an  authority.]  In  Round 
r.Br€vni{c),  it  was  shewn  by  letters  from  the  defendant, 
diat  he  was  abroad  for  the  purpose  of  avoiding  process. 
Here,  there  is  a  total  absence  of  facts  from  which  the 
oonrt  can  see  any  intent  to  delay  or  avoid  process. 

By  the  3rd  section  of  the  uniformity  of  process  act, 
S  IFI 4.  c.  39.,  the  distringas  is  to  be  directed  to  the 
shisriff  of  the  county  wherein  the  dwelling-house  or 
place  of  abode  of  the  defendant  shall  be  situate,  and  a 

Co)  tDowl.  P.  C.  607.  (c)  1  DmL  N.  S.  860. 

m  S  Dau>k  P.  C.  10. 


mit  of  dittrinffat  as  thereinbeibre  mentioii 
iaaoed,  it  ehall  be  lawful  to  proceed  to  oui 
fendant  by  writs  of  exiffi  JacioM  and  prod 
otherwiflei  in  sucli  and  tbe  same  maimer 
be  lawfully  done  upon  the  return  of  noi 
to  a  pluTtet  writ  of  capiat  ad  Te$pondendut 
an  original  writ]  That  refers  to,  and  inoi 
Srd  section.  The  'service  of  the  dirtri 
place  where  it  is  executed,  is  a  condition 
the  making  tiie  return  of  luin  at  insatt 
bona.  [Maule,  J.  Where  was  this  wril 
Nowhere. 

He  also  moved  that  tbe  writs  of  ex^ 
clomations,  and  all  subsequent  proceedinj 
set  aside  for  irregularity,  on  the  ground 
writ  of  exiffi  facioM  was  tested  on  the  d 
the  dUtringat  was  returned,  instead  of  o 
dtof, — citing  Vere  v.  Gowar.(a)  [Jlfatti;, 
precisely  in  accordance  with  the  5th  lectii 
c.  39.,  and  all  the  hooks  of  practice  laj 
the  exigi  facioM  is  properly  tested  on  tlv 
return  of  the  distrimfaa.'](b) 

Wilde,  C.  J.  The  court  think  yoa  a 
a  rule  apon  the  first  point,  but  th^t  ni 


IS  VICTORIA.  625 


DiOK 


JFalSnffer,  Seijt^  now  shewed  cause.    The  fact  of       1849. 
learned  judge's  order  bearing  date  on  the  day  on 
"liidi  the  affidavit  had  been  originally  sworn,  gives 

to  no  discrepancy  or  ambiguity,  inasmuch  as  it  was  Bcavak. 
deUvered  out,  and  therefore  was  not  operative  as  an 
Ohinder,  until  the  13th,  when  the  affidavit  was  renswom. 
^  Vi  WWiamsy  J.  You  should  have  had  the  order 
ttxnaided  at  the  time.  WUde^  C.  J.  It  is  clearly  an 
jRCgulaiity :  but  I  think  it  is  competent  to  the  court 
to  allow  it  to  be  amended,  on  payment  of  costs.]  \ 

JMdeaux,  in  support  of  his  rule.     The  court  or  a 
jai^  has  no  jurisdiction  to  make  an  order  for  a  dis-^ 
trinjfas,  unless  the  affidavit  upon  which  the  applica* 
tion  is  founded,  is  duly  sworn  at  the  time  the  order  is 
made.     [Maule,  J.   In  point  of  fact,  the  order  here 
was  not  issued  until  the  affidavit  had  been  perfected.] 
It  was  a  complete  and  perfect  order  on  the  12th.    This 
is  not  a  case  in  which  the  court  will  allow  an  amend- 
ment   In  Doe  d.  Hill  v.   Tollett{a),  where  a  party 
obtained  a  rule  nisi  upon  affidavits  which  were  badly 
intitnled,  and,  discovering  his  mistake,  he  appliec^  to 
the  court  for  leave  to  take  the  affidavits  off  the  file, 
uid  amend  and  renswear  them, — the  court  refused  to 
^ow  such  a  course  to  be  taken,  on  the  ground  that  the 
^^B^damts  would  appear  to  have  been  sworn  after  the  rule 
*A^  drawn  up ;  and  they  also  refused  to  allow  a  fresh 
'^  to  be  drawn  up,  on  amended  affidavits,  but  sug- 
E^ted  a  new  motion,  upon  affidavits  disclosing  the  cir- 
^^'ii^ostances  of  the  error,  giving  no  opinion,  however, 
^lH>n  the  validity  or  effect  of  such  new  motion. 

^ILDE,  C.  J.     The  court  is  perfectly  satisfied  that 
^^  only  objection  here,  is,  that  the  order  of  my  brother 

(a)  ID.4Z.  121. 
VoUVra.— O.B.  8  8 


juuguHiiii,   HI    uiD    oiaifiiiiciii,    ui    luc  auiu  i< 

court  alloved  tbe  writ  to  be  amended,  on  a 
•gunst  s  rale  for  Bettang  it  aade,  on  payn 
—the  defondant  imdartAktiig  to  bring  do 
in  ffali^r  v.  BawkeyfJ}),  where  a  writ  of 
aptntdmdvm  was  made  returnable  on  a  di^ 
stead  of  being  made  returnable  on  s  gi 
6xj,  the  court  allowed  the  writ  to  be  ame 
afW  a  rule  niei  hod  been  obtuned  to  qnai 
gnlarity.  I  perfectly  well  remember  hi 
been  concerned  frequently  in  similar  mofat 
the  rule  Bboald  be  discharged,  on  paymen 
the  phuntiff,  and  that  the  plaintiff  should 
to  amend  the  jn^e'a  order,  on  payment  of 

V.  WiLLiAUB,  J.  This  is  as  dear  a  < 
poeeibly  be  cono^ved,  I  think  it  wonld  1 
of  abenrdi^  to  yield  to  Ur.  PrideaitJi  obj 

Bnle  disohai^ 

(o)  1  aw.  Agj. 349.  {V)  STmaa, 


CASES 

ABOUED  AND  DBTEBMINED 

1849. 

COURT  OF  COMMON  PLEAS, 

▲KD   JJTOV 

WmTS  OF  EBBOB, 
IN  THE  EXCHEQUER  CHAMBER 

▲WD 

HOUSE  OF  LORDS, 

iir 

inicj^aelmas  Facatfon, 

IH  THK 

IIBIRTBENTH  TEAB  OT  THE  REIGN  OF  VICTOBIA 


The  judges  who  sat  in  banco  ia  this  vacation^  were — 

Mattle,  J.  v.  Williams,  J. 

Cbesswell,  J.  Talfovep,  J. 


LoBD  V.  Hall. 

Dec*  D. 

A  SSUMPSIT.     The  first  count  of  the  declaration  Upon  an'iisae 
aU^  that  the  defendant,  on  the  3rd  of  May,  ^J^l^^^^ 

1844,  made  his  promissory  note  in  writing,  and  thereby  a  promutory 

note  by  J.  S., 

^  ^11  proved,  that  the  wife  of  J.  S.  had  the  general  management  of  hisbosinen; 

^  ihe  waa  in  the  habit  of  drawing,  accepting,  and  indoraing  billa  and  notes  in  his 

^**^;  and  that  the  name  of  J.  S.  was  indorsed  upon  the  note  in  question  by  his 

*^*^ter,  by  the  direction  and  in  the  presence  of  her  mother,  by  whom  the  note 

^  afterwards  handed  to  the  phuntiff :  —  Held,  that  it  was  a  question  of  fact  for 

jary,  whether,  the  indorsement  so  m^de  was  within  the  scope  of  the  wife's 

^^Hority ;  and  that  the  eyidence  warranted  them  in  concluding  that  it  was. 
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1849.  promised  to  pay  to  the  order  of  Joteph  SkiMemoftk  the 
sum  of  25/.^  three  months  after  the  date  thereof,  ud 
delivered  the  same  to  the  said  Joseph   ShuttUwottk\ 

Hall.  &i^d  that  Joseph  Shuttleworth  indorsed  the  same  to  fli 
plaintiff,  &c 

Second  plea,  —  that  the  siud  Joseph  ShutUeworA  £ 
not  indorse  the  note,  modo  etformd  ;  whereapon  im 
was  joined. 

The  cause  was  tried  before  V.  Williams,  J.,  at  lb 
first  sitting  at  Westminstery  in  TVinity  term  last  B  ip 
peared  that  Shuttleworth  was  a  mathematical  instrnmai 
maker ;  that  his  wife  was  in  the  habit  of  managing  il 
his  affairs,  and,  amongst  other  things,  drawing  ic 
cepting,  and  indorsing  bills  in  liis  name ;  and  tb 
the  note  in  question  was  indorsed  by  ShuUlewsrHi 
daughter y  in  his  name,  in  the  presence  and  by  the  Sat 
tion  of  her  mother ;  and  that  it  was  then  delivered  b; 
the  latter  to  the  plaintiff. 

On  the  part  of  the  defendant,  it  was  insinted  thitdM 
issue  on  the  indorsement  must  be  found  for  the  defend 
ant ;  for,  that  the  mother  had  no  right  thus  to  delegitt 
to  her  daughter  the  authority  to  indorse. 

The  learned  judge  overruled  the  objection,  and  & 
rected  a  verdict  for  the  phdntiff  for  31il  10s.,  tk 
amount  of  the  note  and  interest,  —  reserving  letve  t( 
the  defendant  to  move  to  enter  a  verdict  for  him  on  tk 
second  issue,  if  the  court  should  think  the  indorsemeBl 
by  Shuttleworth  was  not  well  proved. 

^ttni/rey  accordingly  obtdned  a  role  nisi,  agibr 
which 

Whitehurst  now  shewed  cause.  It  appeared  at  ik« 
trial  that  ShuttlewortK%  business  was  generally  maa^p'' 
by  his  wife;  that  she  was  in  the  habit  of  iaswgt 
accepting,  and  indorsing  bills  and  notes  in  his  niD0/ 
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and  that  she,  liavbg  previouBly  by  the  hand  of  her  1840. 
daughter,  indorsed  the  note  in  question,  delivered  it  to 
the  plainti£  The  indorsement  by  the  daughter  by  the 
Erection  and  in  the  presence  of  her  mother,  was  clearly 
the  act  of  the  latter:  Qui  facit  per  aUum  facU per  se. 
This  is  not,  as  suggested,  a  delegation  of  a  delegated 
anthority.  Suppose  Mrs.  ShuttUworth,  from  some  acci- 
dental cause,  were  rendered  unable  to  make  the  indorse- 
ment with  her  own  hand,  could  it  be  said  that  she  was 
piedaded  from  using  the  hand  of  another  person  for 
that  purpose  ?  A  recognition  of  an  act  of  an  agent 
tinds  the  principal.  Where  a  man  hands  over  a  bill  or 
sote  with  his  acceptance  or  indorsement  upon  it,  he  is 
estopped  from  afterwards  saying  that  the  acceptance 
or  the  indorsement  is  not  his :  and  here  Shuttleworth 
wonld  be  estopped  from  denying  his  indorsement,  by 
the  act  of  Us  acknowledged  agent  in  delivering  over 
the  note,  indorsed,  to  the  plaintiff. 

I 

Bumfreyj  in  support  of  his  rule.  The  note  is  handed 
over  by  Mrs.  Shuttletcorth  to  the  plaintiff,  with  an  un- 
nthorised,  —  a  forged,  —  indorsement  by  the  daughter. 
How  can  the  defendant  be  estopped,  by  something  done 
to  the  note  after  it  had  passed  out  of  his  hands,  from 
denying  that  the  indorsement  was  the  indorsement  of 
SkuUlewarth  f  [^Maule,  J.  Shuttleworth  was  estopped : 
he  has  done  something  which  amounts  to  an  order.  If 
the  indorsement  by  the  daughter  was  made  under  the 
•''^rity  of  the  father,  it  is  no  forgery.  The  sub- 
^tial  right  of  the  defendant  is,  to  be  secure  that  he 
paya  the  right  person.  The  question  is  whether  this 
waa  not  really  the  act  of  the  wife.]  If  the  wife  might 
lawfully  delegate  her  authority  to  the  daughter  in  this 
^7>  what  is  there  to  prevent  the  daughter  delegating 
^  Ui  her  turn  to  another  ?  [Maule,  J.  It  is  conceded 
^  one  Jiaving  an  authority  of  this  sort,  cannot  dele- 
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1849*        g<^te  it]     In  Toms,  app.,  Cuming,  reap,  {a),  this  eout 

— — >        held  that  a  notice  of  objection  under  the  r^istntioB 

^^        act,  6  &7  Vict.  c.  18.  s.  17.,  most  be  signed  bj the knl 

tjaVw^        of  the  party  objecting.     [^Mauk,  J.    Nobody  demn 

the  power  of  the  l^ialatare  to  require  a  dgnatme  bj 

the  hand  of  the  party.    If  the  auth(«ity  pwea  to  Ae 

wife  here,  was,  to  indorse  by  all  means  whidi  wooli 

make  the  indorsement  entire  as  an  indoraemeDt  hf 

her,  this  clearly  would  be  an  execution  by  her  <if  Ait 

authority,  [and  no  delegation.]     To  hold  that  the  ink 

could  by  any  other  hand  than  her  own  exercise  Ae 

authority  confided  to  her  by  her  husband,  woold  beto 

lay  down  a  doctrine  which  will  be  yery  embananDg 

to  commercial  transactions, 

Maule,  J.  It  seems  to  have  been  pat  at  the  tmli 
as  a  question  of  law,  whether  the  rule,  delegatmi  wm 
potest  delegare,  applied,  so  as  to  entitle  the  defendmi 
to  a  verdict  upon  the  second  issue.  It  seems  to 
me,  however,  that  this  was  £Eur  from  being  a  conect 
view  of  the  matter:  the  maxim  has  no  appIicatioD  at 
all  here.  The  question  is,  whether,  upon  the  endeooeb 
the  wife  was  not  acting  in  the  strict  exerdse  of  Ae 
authority  conferred  upon  her  by  her  husband,  in  doing 
what  she  did,  viz.  in  requesting  a  third  perMm  to  do  it 
in  her  presence.  There  was  evidence  that  the  wifr  lad 
the  general  management  of  her  husband's  bunm 
And,  when  he  authorised  her  to  draw,  accept,  and  in- 
dorse bills  in  his  name,  that  may  fairly  be  extended  to 
authorising  her  to  select  some  person,  pro  hie  fake,  to 
write  the  name  of  her  husband  for  her.  It  may  be  Ait 
this  may  lead  to  some  inconvenience.  But,  her  hoibiBd 
having  trusted  her  to  exercise  her  discretion  as  to 
drawing,  accepting,  and  indorsing,  may  be  assumed  to 

(a)  1  M.S^Q.  88.,  8  SeoU,  N.  R.  910.,  1  Lulm.  Beg.  €si.9ffi 
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trust  her  also  to  use  her  discretion  to  select  the  hand  of  1849. 
another  to  carry  her  intention  into  effect.  I  think,  and 
I  believe  the  rest  of  the  court  agree  with  me,  that  there 
was  evidence  for  the  jury  upon  this  issue :  and  there 
ooold  be  veiy  little  doubt  as  to  the  conclusion  the  jury 
would  come  to.  I  therefore  think  the  verdict  ought 
not  to  be  disturbed.  I  find  a  case  of  Ex  parte  Sutton  (a), 
which  may  be  worth  considering  with  reference  to  this 
nilgect.  It  was  there  held  that  an  authority  given  to^. 
to  draw  bills  in  the  name  of  B.,  may  be  exercised  by  the 
derks  of  A.  The  way  in  which  that  case  seems  to  me 
to. apply  to  the  present,  is  tins, — the  lord  chancellor 
treats  the  extent  of  the  authority  as  a  matter  of  fact  to 
be  inferred  from  the  evidence :  and  that  confirms  the 
view  we  have  taken  upon  this  occasion. 

Cbesswell,  J.  I  agree  with  my  brother  Maule  that 
this  role  ought  not  to  be  made  absolute.  Both  parties 
seem  to  have  treated  the  question  at  the  trial  as  one  of 
law*  That  was  clearly  a  mistake.  It  was  purely  a 
quesdon  for  the  jury,  whether  or  not  the  evidence 
shewed  an  authority  given  by  the  husband  to  the  wife 
to  indorse  in  the  way  which  was  adopted  here.  I  am 
pot  prqmred  to  say  what  verdict  I  should  have  been 
diqiosed  to  concur  in  if  I  had  been  on  the  jury.  Many 
reasons  might  be  urged  to  influence  a  decision  either 
way.  The  authority  of  an  agent  ought  not  to  be  un- 
duly extended. 

The  rest  of  the  court  concurring, 

Bule  discharged* 

la)  2  CSbx,  B.  C.  84. 
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j^^  Vines  v.  Arnold. 

tmlnd^ *     J)EBT,  for  goods  sold  and  ddivered. 

against  J9.  for  Fleas^ — first,  never  indebted, — seocmdl 

17^  and  ^  before  the  commencement  of  the  suit,  and  st  1 
2U 10*.,  m  .        *.   ,      ,  .  -•*%•• 

respect  of        of  the  entenng  of  the  plaint,  and  of  the  issuhq 

two  several  sommons  thereafter  mentioned,  to  wit,  on  t 
ffoo^  levied  ^^  January,  1848,  the  defendant  dwelt  within 
a  plaint  trict  for  which  the  Lambeth  Count7-Coiirt  of 

against  him      j^^jj  ^^  Denmark-Hilly  Camberwell,  was  then,  j 

m  the  county-   ,  /  .     .     •    • 

court  for  the     is,  holden,  and  within  the  jurisdiction  of  tha' 

first-men-  that  the  plaintiff  then  dwelt  within  twenty  mi 
on^the  day  *  ^^^  defendant,  and  that  the  plaintiff  was  not^ 
appointed  for    the  defendant,  an  officer  of  that  court ;  that 

the  hearing,  fendant  was  then  indebted  to  the  plaintiff,  m 
il.  did  not  ,   /•  ,   .  m 

appear;  the  said  moneys,  and  for  and  m  respect  of 

whereupon,      causes  of  action,  in  the  declaration  mentionec 

Se  cause  of     ^^  ^^^  ^^^  of  17t  for  the  price  and  value 
action,  the       before  then  sold  and  delivered  by  the  plidnti: 

judge  pro-       defendant,  at  his  request;  that  the  plaintiff 
nouncedjudg-  -^^ujr^i* 

ment  for  A.      cause  of  one  action  against  the  defendant^  as 

for  !?/•    -A*    and  in  respect  of  the  said  moneys  and  causes  < 

afterwar  8       j^  ^j^^  declaration  mentioned,  as  for  the  said 
brought  an  ... 

action  in  this    the  same  wholly  arose  within  the  jurisdictio 

court  for  the  ^^  court ;  that  the  said  cause  of  action  thei 
which  b!        ixiore  than,  and  exceeded,  the  sum  of  20/1,  and  s 

pleaded  the      in  the  whole  to  a  larger  sum,  to  wit,  38i  1' 
recovery 
against  him 

in  the  county-court,  —  averring  that  A,  had  at  the  hearing  abandoned 
of  hU  demand  beyond  the  1 7^.,  pursuant  to  the  63rd  sectioii  of 
10  Vict,  c.  95. : —  Held,  on  a  traverse  of  that  allegation,  —  that  the  i 
disproved  the  plea ;  for,  that  the  mere  levying  a  plaint  for  a  part  of  tfa 
was  not,  per  se,  an  abandonment  of  the  eiicess. 
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the  fiud  cause  of  action  then  formed  and  constituted 
together,  and  was,  one  entire  debt  and  demand  against 
the  defendant,  and  for  the  recovery  of  the  whole  of 
the   same  a  phdnt  then  might  and  could  have  been 
entered  by  the  plaintiff  against  the  defendant  at  the 
Bud  county-court,  under  the  statute  made  and  passed 
in  the  session  of  parliament  held  in  the  ninth  and  tenth 
years  of  the  reign  of  our  Lady  the  now  Queen,  inti- 
tuled '*  An  Act  for  the  more  easy  recovery  of  small 
debts  and  demands  in  England,^  and  he  might  by  law, 
ul  according  to  that  statute,  have  recovered  the  same 
in  and  by  a  plaint  and  action  at  his  suit  against  the 
defendant  in  the  said  court,  if  the  same  had  not  been 
more  than  20/. ;  that  the  plaintiff  thereupon,  for  the 
leoovery  of  the  said  sum  of  17/.,  to  wit,  on  &c.,  com- 
menoed  and  brought  a  suit  against  the  defendant  in  the 
sud  JLambeth  County-Court  of  Surrey ,  held  at  Denmark* 
JBiU^  CamberweUf  as  aforesidd ;  that,  for  that  purpose, 
the  pLuntiff  then  entered,  in  a  book  kept  for  that  pur- 
pose,  at  the  office  of  the  clerk  of  the  court,  a  plaint  in 
writings  stating  the  names  and  last  known  places  of 
sbode  of  the  plaintiff  and  the  defendant,  and  the  sub- 
sttttiee  of  the  action  intended  to  be  brought,  according 
to  the  statute  in  such  case  made  and  provided ;  that 
^   plaintiff  therein  stated  that  the  stud  action  was 
iv^ovight  for  the  recoveiy  of  the  stud  sum  of  17/.,  and 
the  aaid  plaint  was  then  numbered  A.  245.,  according 
to  tlie  order  in  which  it  was  entered ;  that,  the  said 
^aixit  being  so  entered,  thereupon,  to  wit,  on  &a,  a 
^xaajoooDB,  stating  the  substance  of  the  said  action,  and 
octxing  in  the  margin  thereof  the  same  number  as  the 
>*^    plaint  was  numbered,  was,  within  the  jurisdiction 
eCtlie  said  county-court,  issued  out  of  that  court,  under 
^  Seal  thereof,  at  the  suit  of  the  plaintiff,  against  the 
.defendant^  and  whereby  the  defendant  was  summoned 
^  appear  at  the  Lambeth  County-Court  of  Surrey,  to 
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be  holden  at  Denmarh'HUlf  CamberweU,  on.the  3idcf 
February,  1848,  at  the  honr  of  twelve  at-  aooi,  to 
answer  the  plaintiff  in  an  action  on  codtiaot  for  tb 
recovery  of  the  said  soia  of  17£ ;  thai  he»  thedt- 
fendant,  having  appeared  in  the  aaid  action  at  fta  aud 
oounty-conrt,  according  to,  and  as  xeqmred  by,  tin  aud 
snmmonsy  and  having  defended  the  aud  action  in  the 
said  county-court,  such  proceedings  wen-therai^ 
had  in  that  action,  and  upon  the  said  {daini,  in  flat 
court,  that  afterwards,  to  wit,  on  the  Sidof  FArmrgi 
1848,  the  said  action  came  on  to  be  tried  in  the  mi 
Lambeth  County-Court,  at  and  within  the  juzisdietiaB 
of  the  sidd  court,  before  G.  C.  Esq.,  the  judge  tfaeno^ 
at  which  time  and  place  the  plaintiff  was  duly,  as  »- 
quired  by  law,  called  upon  to  i^pear,  but  did  motafjfmi 
that  the  defendant  then  and  there  did  appear,  and  dm 
admitted  the  said  cause  of  action  to  the  full  amoontof 
the  said  sum  of  17/. ;  that  thereupon  it  waa  atguifged 
by  the  said  court  that  the  plaintiff  should  xeoafcr 
against  the  defendant  the  said  sum  of  17il  £or  his  deUf 
togetiier  with  the  costs  of  suit,  amounting  to  the  snm 
of  2L  %8.  8d;  that  it  was  then  ordered  by  the  aid 
court  that  the  defendant  should  pay  the  same  by  ioatat 
ments  of  12.  lOs.  every  four  weeks,  until  the  anae 
should  be  wholly  paid,  tiie  first  payment  to  be  madeoi 
&a ;  that  the  said  judgment  was  then  entered  of  neorf 
in  the  said  court, — as  by  the  record  and  prooeediap 
thereof,  remaining  in  that  court,  would  more  fuDyip- 
pear;  that  the  said  judgment  had  not  been  lesoiDUk 
reversed,  or  altered;  that  the  plaintiff  did,  to  vi^ 4* 
the  said  hearing  of  the  siud  action,  abandon  all 
in  respect  of,  and  the  whole  of,  the  said  causa  of 
against  the  defendant,  save  and  except  aa  to  thsaii 
sum  of  17/.;  and  that  the  said  judgnrant  of  iha- Hid 
court  upon  such  plaint  as  aforesaid,  was,  and  itillii^ 
according  to  the  sai<i  statute,' in  ftJl  dianhaigacf  aBJ>" 
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mandB  in  respect  of  the  said  cause  of  iEu^tion.    The  plea        1849. 
then  condnded  with  averments  of  identity  of  the  parties,        — — 
and  that  the  canse  of  one  action  in  the  county-court        vines 
ipas  the  same  identical  cause  of  action  as  that  in  the     Abvolo^ 
declaration  mentioned. 

.  The  plaintiff  replied,  traversing  the  alleged  abandon- 
«Eieiit.<»f  the  excess  beyond  17/.  in  the  countynsourt. 
Iseae  thereon. 

The  cause  was  tried  before  Coltman,  J.,  at  the  second 
siting  at  GmldhaU,  in  Hilary  tam  last.  The  ficicts 
w«re  as  fdbws: —  The  plaintiff  was  a  flour-factori 
tiie  defendant  a  baker,  residing  and  carrying  on  his 
bnrineas  within  the  jurisdiction  of  the  Lambeth  County- 
Court.  On  the  2l6t  of  January ^  1847,  the  defendant 
porohased  of  the  plaintiff  ten  sacks  of  flour,  at  35«.  per 
wuSki  and  a  note  of  the  amount,  172.,  was  given  to  him 
bj  the  plaintiff.  On  the  Ist  of  February^  in  the  same 
yeaz^  the  defendant  bought  of  the  plaintiff  other  ten 
neb,  at  43«.  per  sack ;  and  on  that  occa^on  a  bill  of 
bodli  paroeb  was  sent  in,  amounting  to  38iL  10^.,  deduct- 
ing 4il  lOi.  for  short  weight  and  damage. 

Jn  January,  1848,  the  plaintiff  levied  a  plaint  against 
the  defendant  in  the  Lambeth  County-Court,  for  a  debt 
€i  ni  The  matter  came  on  for  hearing  on  the  3rd  of 
Peiruary,  when,  the  defendant  being  present,  and 
admitting  the  debt,  but  the  plaintiff  not  appearing,  the 
jaifS^  made  an  order  for  the  payment  of  the  amount  by 
monthly  instalments  of  30«.  each,  —  the  costs  of  the 
defendant's  attendance  to  be  allowed,  if  the  plaintiff 
'declined  to  take  the  order.  It  did  not  appear  that  the 
jl^iiitiflr  had  availed  himself  of  this  judgment  He 
afterwards  brought  this  action  to  recover  the  21/.  10^., 
fixr  the  second  parcel  of  flour. 

.  On  the  part  of  the  plaintiff  it  was  insisted,  that, 
inaamuch  as  he  had  not  appeared  in  the  county-court, 
and  consequentiy  there  had  been  no  abandonment  of  the 
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excess  of  his  debt  over  20^,  the  caae  was  not  a£foeted 
by  the  63rd  section  of  the  9  &  10  Vict.  c.  95.  (a) 

The  learned  judge  directed  a  verdict  to  be  enteied 
for  the  pkintiff  on  the  first  issue,  and  for  the  defendaat 
on  the  second,  —  reserving  to  the  former  leave  to  move 
to  enter  a  verdict  for  him  on  the  second  issue  itui, 
damages  21/.  lOs.,  if  the  court  should  be  of  opiiuon 
that  the  evidence  negatived  the  second  plea. 


Hawkinsy  in  Hilary  term  last,  obtiuned  a  rule  nu 
accordingly.  He  submitted,  that,  the  plaintiff  not  ap- 
pearing in  the  coimty-court,  the  judge  thereof  ooold 
not,  and  in  point  of  fact  did  not,  put  him  to  his  electioa 
to  abandon  so  much  of  hb  entire  demand  as  exceeded 
202. ;  that  the  proper  course  for  the  defendant  to  pnnae 
in  the  county-court,  was,  to  call  upon  the  judge  to 
nonsuit  the  plaintiff  for  not  appearing,  or,  in  the  event 
of  his  appearing,  to  object  to  the  jurisdiction,  unless  tbe 
plaintiff  would,  under  s.  63.,  elect  to  take  a  verdict  lor 
20/.,  and  to  abandon  the  excess.  [Mauk,  J.  Tim 
may  be  a  verdict  for  the  plaintiff,  although  he  does  not 
appear.  The  179th  section  enacts,  ''that,  i^  upon  the 
return  day  of  any  summons,  or  at  any  continuaticm  or 
adjournment  of  the  said  court,  or  of  the  cause  for  whid 
the  said  summons  shall  have  been  issued,  the  pbuntiff 
shall  not  appear,  the  cause  shall  be  struck  out ;  and,  if 
he  shall  appear,  but  shall  not  make  proof  of  his  donand 
to  the  satisfaction  of  the  court,  it  shall  be  lawful  for 


(a)  Which  enacts,  ''  that  it 
shall  not  he  lawful  for  any 
plaintiff  to  divide  any  cause  of 
action  for  the  purpose  of  bring- 
ing two  or  more  suits  in  any  of 
the  said  [county]  courts,  hut 
any  plaintiff  having  a  cause  of 
action  for  more  than  20/.,  for 
which  a  plaint  might  be  en- 
tered under  this  act  if  not  for 
more  than  20/.,  may  abandon  the 


excetty  and  thereapon  thepUii- 
tiff  shall,  on  proving  hii  tm, 
recover  to  an  amount  not  ex* 
ceeding  20/.;  and  the  judg- 
ment of  the  court  upon  ndi 
plaint  shall  be  in  full  diiditige 
of  all  demands  in  icqieet  of 
such  cause  of  action,  aaieHtrjf 
of  the  judgment  tkoB  bemek 
acoordingiy,'* 
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he  ja^e  to  nonsuit  the  plaintiff^  or  to  give  judgment 
bit  the  defendant ;  and,  in  either  case^  where  the  de* 
endant  shall  appear^  and  shall  not  admit  the  demand> 
o  award  to  the  defendant^  by  way  of  costs  and  satis- 
ictx>n  for  his  trouble  and  attendance,  such  sum  as 
he  judge  in  his  discretion  shall  think  fit ;  and  such 
am  shall  be  recoverable,  &c  :  Provided  always,  that, 
F  the  pbdntiff  shall  not  appear  when  called  upon, 
nd  the  defendant,  or  some  one  duly  authorised  on  his 
lehalf,  shall  appear,  and  admit  the  cause  of  action  to 
he  full  amount  claimed,  and  pay  the  fees  pajrable  in 
he  first  instance  by  the  phuntifi^,  the  court,  if  it  shall 
hink  fit,  may  proceed  to  give  judgment  as  if  the  plain- 
iff  had  appeared."] 
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Joyce  now  shewed  cause.  At  the  time  of  levying  the 
ilauit,  the  phdntiff  had  one  cause  of  action  only  for 
(82. 105. ;  for,  accorpling  to  the  decision  of  the  court  of 
Exchequer  in  Aykroyd^  in  r^  (a), -^  which  has  since 
>een  acted  upon  in  both  the  other  courts,  —  <^  cause  of 
kction,"  in  the  63rd  section  of  the  9  &  10  VicL  c.  95., 
neans  '*  cause  of  one  action,"  and  is  not  limited  to  an 
iction  on  one  separate  contract,  (b)  And  it  is  admitted 
m  the  pleadings  in  this  case,  that  the  debt  mentioned 
n  the  declaration  and  the  debt  claimed  in  the  county- 
M>i2rt  are  identical  [Hawkins^  contrd,  denied  this.] 
rhe  pluntiff  could  not  split  his  demand.  [  Talfourd,  J. 
The  issue  is,  whether  or  not  the  plaintiff  made  his 
lection,  imder  s.  63.,  to  abandon  so  much  of  his  de« 
QAnd  as  exceeded  the  jurisdiction  of  the  county-court.] 
kung  in  the  local  court  was  an  election.     [MauUy  J* 


(a)  1  J^^rc^.  479.>  BD.S^L. 
01. 

(b^  i.  e.  where  there  is  a 
Mine  of  dealing  evidencing  an 
iteotion  that  the  whole  shall 
nrminate    in    one    contract. 


Qutere,  whether,  in  the  princi- 
pal case,  the  sending  in  of  a 
second  bill^  including  both  par- 
cels^ was  evidence  of  such  an 
intention  ? 
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The  63rd  section  in  tenns  prohibits  the  flpliUiDg  cf 
demands  so  as  to  bring  two  suits  in  the  oounty-coiiit: 
but  it  does  not,  in  terms,  prohibit  the  splitting  a  dansndt 
for  the  purpose  of  bringing  one  suit  in  the  comtj- 
court,  and  another  in  the  superior  oonrt.}  The  6Sid 
section  expressly  provides  that  the  jodgment  of  Ae 
county-court  upon  the  plaint  '^ahaU  be  in  fiiU  d»- 
chaigeof  all  demands  in  respect  of  aoch  caaaeofaatiaD*' 
l^Maule,  J.  That  is^  where  the  plaintiff  has  been  cdU 
upon  and  has  consented  to  abandon  the  mrftODn,  ^mi 
entry  of  the  judgment  shall  be  made  aeearduigiff\ 
That  means  merely  the  legal  effect  of  snck  a  jadgment 
^Maule,  J.  I  should  say  it  means — something  diewmg 
that  a  larger  sum  was  found  to  be  du^  and  llie  enwi 
abandoned.]  The  replication,  it  is  submitted,  does  not 
fairly  raise  the  objection.  By  seeking  to  avail  Uoiielf 
of  the  assistance  of  the  county-ooiirt,  the  {Untiff 
admitted  that  the  matter  was  within  the  jurisdictioB  of 
that  court ;  and  he  could  only  give  the  court  joiisdio' 
tion  by  abandoning  all  over  20L  [  Vi  WilUamSf  J.  ill 
that  that  proves,  is,  that  the  trial  in  the  connty-ooart 
was  coram  nan  judioe,  Mtmle,  J.  The  defendant^  I 
should  think,  might  waive  the  condition  of  abandoih 
ment,  which  was  for  his  benefit.] 

Hawkins,  in  support  of  his  rule.  The  second  pki 
alleges  that  the  plaintiff  did  noi  appear  at  the  heaiiiig; 
and  then  it  goes  on,  somewhat  inconsiBtently,  to  fiv 
that  he  did,  '*  on  the  said  hearing  of  the  said  actioo, 
abandon  all  demands  in  respect  o^  and  the  whok  o( 
the  said  cause  of  action  agiunst  the  defendant,  save  anl 
except  as  to  the  said  sum  of  17Z. :  ^  and  the  replicatioa 
distinctly  traverses  this  allegation.  All  the  evideaoe 
offered  to  sustain  the  issue,  was,  that  the  plaintiff  Si 
not  appear  at  the  county-court  when  the  cause  came  on 
for  hearing,  and  that  tiie  defendant  admitted  the  deH 
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d  got  the  judge  to  ^ve  judgment  for  the  plaintifF       1849. 
r  17/.     His  proper  course  was  to  get  the  cause  struck 
ty  or  a  nonsiiit  entered.     There  is  no  pretence  for 
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Mting  this  as  a  case  of  abandonment.  Arnold. 


Mauls,  J.  I  am  of  opinion  that  there  must  be 
IBthing  dope  by  ihe  plaintiff  to  constitute  an  aban- 
unent  of  the  ezoese  of  the  demand,  within  the  63rd 
stion  of  the  statute.  Where  the  debt  exceeds  the 
wl  to  which  t\ka  jurisdiction  of  the  court  extends,  that 
oral  as.  a  defence,  and  entitles  the  defendant  to  judg* 
sat,  unless  the  plaintiiS!  elects  to  bring  himself  within 
a  jwiadiction,  by  abandoning  the  excess.  The  pliun- 
F  has  clearly  a  right  to  elect  whether  he  will  so 
andpn,  or  yield  to  the  objection,  and  submit  to  be 
iisuited.  The  legislature  never  could  have  intended 
y  thing  so  unreasonable  as  Mr.  Joyce  has  contended 
n  and  there  certainly  are  no  words  in  the  63rd 
ctioii  which  require  us  to  put  such  a  construction 
Km  it.    I  think  the  rule  must  be  nuule  absolute. 

Cbjbsswell,  J.,  had  gone  to  chambers,  having  first 
^mated  his^cquiescence  in  the  judgment  about  to  be 
"onounced. 

V.  Williams,  J.  I  also  am  of  opinion  that  the 
sfendant  in  this  case  has  failed  to  prove  the  material 
legation  in  his  second  plea,  which  was  put  in  issue  by 
le  replication. 

Talfoubd,  J.  I  am  of  the  same  opinion.  The 
Ird  section  of  the  9  &  10  Vict  c.  95.  furnishes  strong 
xnrnds  for  supposing  that  there  must  be  some  act  of 
Mmdonment  in  the  county-*court,  beyond  the  mere 
vying  of  a  plaint,  as  has  been  suggested. 

Rule  absolute. 
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Devaux  and  Another  v.  Conollt. 


The  plaintiffs^  HPHIS  was  an  action  of  assumpsit,  for  money  had  lad 


merchants  in 
London, 
ordered  of 
the  defendant^ 
a  merchant  at 
Singapore^ 
two  parcels, 
of  25  tons 
and  150  tons 
respectively, 
of  terra 
japonica, 
*'  provided  it 
can  he  laid 
down  here, 
all  charges 
included,  at 
1 8*.  per  cwt," 
The  de- 
fendant  sent 
to  the  plain- 
tiffs invoices 
and  hills  of 
lading  repre- 
senting that 
two  parcels, 
respective 
of  those 
weights,  had 
heen  shipped 

to  their  order,'and,  at  the  same  time,  drew  hills  upon  them  for  the  price, 
the  plaintiffs,  upon  the  faith  of  the  representation  contained  in  the  invoieei  lad 
bills  of  ladings  accepted,  and  duly  paid.  Upon  the  arrival  of  the  goods  io  IfS" 
don,  the  net  weight, —  exclusive  of  packages,  which  consisted  of  basketi  oi 
leaves^  —  proved  to  be  24  tons  and  ld2|  tons  only.  The  plaintiff!  took  ik 
goods,  and  sold  them ;  and  now  brought  money  had  and  received  to  reoofcr  tick 
the  sum  over  paid,  as  upon  a  partial  failure  of  consideration. 

Upon  a  special  case,  stating  it  to  be  the  custom  at  Singapore  to  pudntf 
terra  japonica  by  gross  weight  as  packed,  and  in  London  to  adi  it  net :  —  Bd4 
that  the  plaintiffs  were  entitled  to  recover. 


received,  money  pud,  and  money  found  to  be  doe 
on  on  account  stated. 

The  defendant  pleaded  non  assumpsit 

The  cause  was  tried  before  WUde,  C.  J.,  at  tbe 
sittings  in  London  after  Hilary  term,  1848,  when  a 
verdict  was  found,  by  consent,  for  the  plaintiffii,  damages 
162/L 11^.  8(f.,  subject  to  the  opinion  of  the  court  upon 
the  following  case,  —  for  the  purpose  of  which,  it  im 
agreed  that  inferences  of  fact  should  be  drawn  by  the 
court:  — 

The  plaintiffs  are  merchants  in  London,  in  connection 
with  French  commercial  establishments.  The  defend- 
ant is  a  partner  in  a  mercantile  house  at  Singapm^ 
trading  under  the  firm  of  Spottiswoode  8f  ConoUy* 

The  following  correspondence  took  place  between 
the  parties,  at  the  dates  therein  mentioned,  and  wtf 
put  in  evidence  by  the  plaintiflb :  — 

'^  lAmdon,  14  January,  1839. 
'^  Messrs.  Spottiswoode  Sf  Conolly,  Singapore. 
"  Gentlemen,  —  We  have  now  the  pleasure  of  id- 
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Fint  order. 


WDg  you  a  small  order  for  our  friend  M.  S.  Leffras,        1849. 

Bomm,  viz.  twenty-five  tons  of  terra  japomcai  or 

ibier,  in  squares,  of  good  merchantable  quality^  in 

keto,  or  other  suitable  packages,  provided  it  can  be      Conollt. 

I  down  here,  all  chargeSj  commission,  insurance,  and 

jkt  included,  at  a  price  not  exceeding  185.  per  cwt 

I  limit  the  execution  of  this  order  to  three  months 

n  .the  arrival  of  the  present,  either  by  original, 

ilicate,  or  triplicate. 

"  Yours,  &c. 

"  a  Devaux  &  Co." 


rhe  terra  japonica,  or  gambier,  is  a  gum  obtained  Description 
n  the  acacia  tree,  and  is  used  by  dyers.  «ude. 

)n  the  19th  of  January,  1839,  the  plaintiffs  wrote  to 
defendant,  as  follows :  — - 

^*  London,  19  January,  1839. 

'Messrs.  Spottiswoode  ^  Conolly,  Singapore. 

^Grentlemen,  — We  confirm  our  respects  of  the  14th  Second  order, 
tsnt  We  have  now  the  pleasure  of  addressing  you 
following  orders,  on  account  of  our  friends  Messrs. 
^dire,  Vidal,  &  Co.,  and  Messrs.  Fandon  &  Co.,  of 
'^nt,  who  order  the  same  on  joint  account,  {inter  alia) 
}  hundred  and  fifty  tons  of  terra  japonica,  or  gam- 
r>  ia  packages,  giving  the  preference  to  baskets,  if 
same  can  be  laid  down  here  at  a  price  not  exceeding 
•  to  185.  per  cwt.,  all  charges,  freight,  and  insurance 
yU.  It  is  understood,  if  you  cannot  get  all,  you 
f  execute  any  part  of  the  150  tons.  We  limit  you 
the  execution  of  these  orders,  to  from  three  to  four 
iths  from  the  date  of  the  arrival  of  this  letter,  by 
ioal,  duplicate,  or  triplicate.  For  the  payment  of 
le  orders,  we  shall  arrange  with  Messrs.  Small,  CoU 

OL.  VIII.— C.  B.  T  T 
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1849.        qukoun,  &  Co.,  to  whom  you  will  please  forward  bOl  of 
lading  and  policies  of  insurance.'' 

"  Yours,  &c- 


Dbtauz 


CcnroLLT.  ''  C.  Devaux  &  Ca 


It 


Messrs*  Small,  Colguhaun,  &  Co.,  mentioned  in  the 
preceding  letter,  were  the  defendant's  agents  in  Lmdm. 
.  On  the  9th  of  May,  1839,  the  following  letter  vm 
addressed  by  the  defendant's  house  at  Singapore  to  the 
plaintiffs :  — 

May  ft  1839.  "  Singapore,  9th  May,  1839. 

Defendant  to        "  Messrs.  Devattx,  London. 

^^^  [This  letter  related   to  other  transactions.    It  l^ 

knowledged  the  receipt  of  the  plaintiffs'  two  letters  of 
the  14th  and  19th  o{  January,  and  contained  the  fill- 
lowing  passages :]  — 

^^Your  letter  of  the  19th  of  January  contains  as 

order  from  you  for  Messrs.  Lefebre,  Vtdal,  &  Ca,  ifld 

Messrs.  Fandon  &  Co.,  of  Havre,  on  joint  accoont,  fa 

100  tons  of  cutch,  &c ;  and  also  for  150  tons  of  teni 

japonica,  in  baskets,  provided  we  can  lay  it  down  witk 

you,  all  charges  included,   at  a  price  not  exceefif 

175.  to  18^.  per  cwt.   You  limit  us,  for  the  execatioDflf 

these  orders,  to  from  three  to  four  months  from  tb 

arrival  of  your  letter ;  and  we  notice,  if  we  csmi^ 

execute  the  whole  of  the  order  for  the  150  tons  of 

gambler,  we  may  send  as  much  of  it  as  we  can.    There 

is  at  present  no  vessel  loading  for  Havre ;  but,  abonH 

there  be,  when  we  have  any  of  the  above  orders  ro^f 

for  shipping,  we  wiU  endeavour  to  get  one  half  of  esck 

sent  on  there. 

'^  We  have  every  reason  to  expect,  unless  some  Toy 
large  orders  arrive  from  England,  to  be  able  to  exeoalfi 
the  order  for  150  tons  of  gambler;  but,  at  presentyJ 
the  large  manufacturers  of  it  are  engaged  to  difetni 
houses  here,  for  quantities;  and,  until  they  have  W- 
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lied  their  engagements,  we  cannot  get  them  to  con-       1849. 
ractwithus. 

"  Yours,  &c 


Dbtavx 


"  Spottiswoode  8f  Conolly.^         ConouiT. 

On  the  13th  of  May^  1839,  the  defendant's  house 
igain  addressed  the  plaintiffs,  as  follows :  — 

**  Singapore,  13  May^  1839.       May  IS, 

«  Messrs.  C.  Devaux  &  Co.,  London.  l^^^- 

,,/^      ,  TXT     ^  n  ^  Defendmntto 

"iTentlemen, —  We  beg  reference  to  the  accom-  piaintift. 

pmying  duplicate  of  our  last  respects  of  date  the  9th 

ioitsnt,  and  now  wait  on  you  to  advise  having  shipped, 

mthe  Gilbert  Henderson,  the  25  tons  of  terra  japonica 

cideied  in  your  letter  of  the  14th  January  last,  amount- 

10^  as  per  invoice,  to  Sp.  $  1283.61,  —  bill  of  lading 

and  mvoice  of  which  we  have  this  day  forwarded  to 

Mmbtb.  SmaUy  Colquhoun,  &  Co. ;  also  first  of  exchange 

drawn  by  us,  on  you,  in  their  favour,  at  six  months' 

light,  for  304/.  16^.  2d.  sterling,  being  amount  of  in- 

Toiee,  at  the  exchange  of  4«.  9d.  per  Sp.  $ ;  and  we  hope 

fta  flame  will  be  duly  honored  by  you,  on  presentation. 

We  are  now  going  on  with  the  other  order  for  150  tons 

tf  terra  japonica,  and  hope  to  be  able  to  execute  both  it 

ttd  the  one  for  200  tons. 

"  Yours,  &c. 

"  Spottiswoode  Sf  ConoUy.^ 

By  the  same  mail  by  which  the  preceding  letter  was 
•tot  to  the  plaintiffs,  the  following  invoice  and  bill  of 
wng  was  sent  by  the  defendant  to  Messrs.  Small, 
Cdquhouny  &  Co. :  — 

*  Invoice  of  386  baskets  of  gambier  shipped  on  the  Invoice  of 
TOiere  Henderson,  by  the  undersigned,  and  consigned  ^^  ^^  ^"*- 
»  Messrs.  Small,  Colguhoun,  &  Co.,  for  account  and 
ifc  of  Messrs.  C  Devaux  &  Ca,  London :  — 
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«  386  bttkeU,  weighing  420  pwtili,  1 1  cuttiM,  9  ^ 
"Charges: 

"  Boat  and  eoollie  hire,  marking,  weighing 
and  shipping  -  •        •        «  12 

'*Oodown  rent  @S|  cents  |»r  basket      •    9. 

"  Insurance  on  9  1400  @  3  per  eemt,  in- 
cluding }  per  eeuL  for  effecting  ditto, 
and  policyolee,  4     •        ->        •        .46 


^UIS.SO 


00 
65 


00 


**  Commission,  at  5  per  eent,   - 


-  66  .  €6     -     m . » 


91SS.<1 


Jtun«  14^ 

1839. 

Defendant  to 
plaintiffi. 


Bill  of  lading.       The  bill  of  lading  was  in  the  usual  fonn,  maUngtiie 

goods  deliverable  to  i  or  nsHigna,  on  payment  of 

freight  at  5L  5s.  per  ton. 

The  gambier  therdn  mentioned,  which  had  bcoi 
purchased  by  the  defendant's  firm  for  the  plaintiffi^  m 
shipped  according  to  this  bill  of  lading,  arrived  with  tk 
vessel,  and  was  delivered  to  the  phuntifis,  as  herebafiff 
mentioned. 

On  the  14th  of  June,  1839,  the  defendant's  bow 
addressed  the  following  letter  to  the  plaintifis :  — 

«'  Singapore,  14th  June,  18S9. 
''  Messrs.  C.  Devaux  &  Co.,  London. 
'*  Gentlemeui  —  We  had  last  the  pleasure  on  the  4di 
instant ;  and  since  then  have  got  the  150  tons  of  tem 
japonica,  ordered  by  you  for  account  of  Messrs.  Lefiint 
Vtdal,  &  Co.,  and  Messrs.  Fandon  &  Ca,  of  Homti 
shipped  on  board  the  Elphinstone  ;  and  by  this  opp«^ 
tunity  have  forwarded  invoice  and  bill  of  lading  of  tb 
same  to  Messrs.  Small,  Colquhoun,  &  Ca,  and  draw  oi 
you  for  the  amount,  in  their  favour,  say,  1865il  OaStL 
sterling. 

•'  Yours,  &c 

<'  SpottUwoode  ^  GmJbf^ 

By  the  same  mail  by  which  the  preceding  lettenni 
sent  to  the  plaintifl^,  the  following  invoice  and  MR  ft 
lading  were  sent  by  the  defendant  to  ShuJI,  Crf- 
qtihoun,  &  Co. :  — 
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<  Invoice  of  2183  baskets  gambier  shipped  on  the        1849. 
pkbutane,  by  Spotti$woode  jr  Canolly,  and  consigned        ■■ 

Messrs.  Small,  Colquhaun,  &  Co,,  to  order  and  for  ^^^^^^ 

ount   and   risk  of  Messrs.  C.  Devaux  &   Co,,   of  Conolly. 
idon:  — 


»  bnkets,  weighing  SSSOjpeculi,  58  catties  Invoice  of 

@*«« 37057  .  62  the  160  tons. 

ngw: 

"^Boet  and  ooollie  hire,  marking,  weighings 

jand  ahipping         ...        .090.00 

"Godownrentat  2|cenU/>rrpriail        -63.14 

"iBsoraooe  on  8  8800  at  S  jmt  cent,,  in. 

eluding  )  per  cent,  for  eflecting,  and 

poliej.fee  4,  Ex.  4/6         -        -         -  268  .  00     -     421  .  14 

9  7478  .  76 
M  Comminion,  at  SpereenL         -    373  .  93 

9  7852  .  69 

be  accompanying  bill  of  lading  made  the  goods  Bill  of  lading, 
rerable  nnto  order  or  assigns,  he  or  they  paying 
;ht  at  the  rate  of  5L  sterling  per  ton. 
he  gambier  therein  mentioned,  which  had  been 
hased  by  the  defendant's  firm  for  the  plaintifi^,  was 
ped  according  to  thb  bill  of  lading,  arrived  with 
vessel,  and  was  delivered  to  the  plaintiffs  as  herein- 
'mentioned. 

be  ship  Gilbert  Henderson  arrived  in  London  on  the  Arrival  of 
.  of  September,  1839,  and  the  invoice  and  bill  of  *^«  ^5  tons. 
ig  relating  to  the  shipment  by  that  vessel  were  de- 
ed by  the  defendant's  agents  to  the  plaintiffs,  in 
ange  for  their  acceptance  of  the  bill  of  exchange 
04L  16s.  2dL  mentioned  in  the  defendant's  letter  of 
3th  oi  May,  1839.     The  bill  was  presented,  when  Payment. 
to  the  plaintiffs,  and  paid. 

le  terra  japonica  by  that  ship  was  landed  and  Landing, 
led  at  the  SL  Katherine^s  Dock.    Such  landing  and 
ling  commenced  on  the  24th  of  September,  and 
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2^,  guppoeing  our  extreme  limit  of  ISs.  to  have  been        1849. 

|»id.  

«'  We  hope  that  the  parcel  of  150  tons,  ordered  on  ^■▼-^^^ 
he  19th  January  last,  for  Messrs.  Lefebre,  VidaU  &  Co.,  Conollt. 
ind  Messrs.  Fandon  &  Co.,  of  Havre,  which  you  have 
liipped  per  the  Elphinstone,  —  your  draft  for  which 
wa  ha¥e  paid,  —  will  not  turn  out  in  the  same  way ; 
VwAuse,  in  that  case,  we  must,  on  behalf  of  our  said 
firtends,  have  recourse  to  you  for  the  difference,  as  you 
triU  have  paid  more  than  our  limits. 

'*  Yours,  &C. 

"  C.  Devaux  &  Co." 

Ihe  ship  Elphinetone  arrived  in  London  on  the  13th  ArriTsl  of 
(i November,  1839.     The  terra  japonica  by  that  ship  ^^l^Otona. 
was  landed  and^  weighed  in  the  London  Docks,     Such 
landing  and  weighing  commenced  on  the  2l8t  of  iVb- 
tember,  and  ended  on  the  4th  of  December,  1839.     The 
result  appears  in  a  subsequent  part  of  the  case. 

On  the  6th  of  December,  1839,  the  plaintiffs  again 
iddressed  Messrs.  Spottiswoode  Sf  Conolly,  as  foUows :  — 

"  London,  6th  December,  1839.       Dec,  6, 18S9. 
*'  Messrs.  Spottiswoode  Sf  Conolly,  Singapore.  Plaintiffs  to 

**  Gentlemen,  —  By  your  letter  of  the  5th  of  July, 
jrou  inform  us  that  you  were  about  shipping  the  order  for 
200  tons  of  terra  japonica  on  board  the  William  Parker, 
ind  that  you  had  taken  advantage  of  the  authority 
giTen  you  to  draw  on  us  in  favour  of  Messrs.  Small, 
Colquhoun,  &  Co.,  at  sixty  days'  sight  You  did  not 
nention  what  sum :  but  those  gentlemen  presented  us 
i  draft  for  250021,  which  exceeded  our  credit  500/.,  and 
irhich  we  offered  to  accept,  upon  condition,  that,  if  our 
nnder  was  not  executed  according  to  the  limits  given, 
bey  would  repay  us  the  amount.  This  they  declined 
ooeding  to.  Our  object  in  requesting  their  guarantee, 
rose  from  the  circumstance  of  the  parcel  of  terra  japo- 
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nica  per  the   Gilbert  JSendersimp  faETiBg  tamed  out 
short.     We  saw  again  Messrs.  Snudl,  ColgukaimikQo^ 
a  few  days  afterwards,  and  then  stated  to  them,  tfcit,  ts 
the  ElphifutoTie  had  arrived  with  the  terra  japonica  in- 
voiced to  us  for  our  friends  Messrs.  LrfAre^  Vad^  h 
Co.,  and  Fandon  &  Co.>  of  Havref  they  had  better  let 
the  matter  stand  over  until  we  had  the  weights  of  dnt 
parcel,  as  it  would  probably  guide  us  as  to  what  wa 
ought  to  do  respecting  your  draft    We  were  only  aUe 
to  obtain  the  weight  of  the  parcel  per  the  Elj^hutme 
this  day ;  and  we  are  sorry  to  inform  you  thatyoa  haw 
not  executed  our  order  according  to  our  instruotioiiii 
By  our  letter  of  the  19th  of  January  last,  we  ordered 
150  tons  of  terra  japonica  for  our  two  Hanre  frienda^at 
18^.  per  ton,  laid  dawn  here^  all  expenses^  insurano^ 
and  commission  included.     In  this  order,  you  have  in- 
voiced us  the  parcel  by  the  Elphinstane,  the  weight 
turns  out  to  be,  — 

2183  baskets,  net        2635 .  0 .  18 
16  bags  sweepings       20  •  2  •  10 

2655  .  3  .   0  ;  or 


132  tons,  15  cwt.  3  qrs.,  instead  of  150  tons. 

'^  We  have  pud  your  draft  to  Messrs.  SmaU^  Colpr 
houn,  &  Co.,  amounting  to  186521  Os.  3d.  Tht  frdgU 
paid  by  the  Elpkinstone  being  SL  per  ton  net,  it  follofi 
that  the  cost  price  to  us,  supposing  our  extreme  liinit 
to  have  been  paid,  ought  only  to  be  13#.  per  cwt,  witli- 
out  freight. 

132  tons,  15  cwt.  3  qrs.  @  IZs.  is  £1726  4  9 
instead  of  -  -  -    1865  0  3,  leaving  t 


balance  in  our  favour  of 


-£138  15  6,  whidiwe 


debit  you  of.    l^e  shall  thank  you  to  authorise  Metf&     f 
Small,  Colqukouuj  &  Co.  to  pay  us  the  same,  as  well  i> 
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smU  balance  due  to  ns  bj  the  Gilbert  Henderson. 
do  not  anticipate  any  objection  on  your  part  to  do 
I  we  gave  you  precise  orders  that  we  would  not 
more  than  18s.  per  cwt.  laid  down  here  ;  and  there 
Ally  some  mistake  in  the  way  you  have  calculated 
weights  in  Singapore;  and  of  course, you  must 
the  consequence  of  the  error.  If,  however,  and 
ary  to  our  imagination,  yon  should  not  think  it 
et  to  pay  this  claim,  we  shall  thank  you,  as  the 
Bce  that  separates  us  is  so  great,  to  authorise 
ors.  Small,  Colgtihotin^  &  Co.  to  appear  for  you  to 
ction  that  we  shall  bring  for  the  same :  for,  as  we 
be  obliged  to  pay  our  correspondents  at  Havre,  we 
3t  consent  to  lose  this  amount,  in  a  transaction  in 
b  our  instructions  were  so  clearly  defined. 

"  Yours,  &c. 

"  a  Devaux  &  Co." 


1849. 
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1  the  19th  of  Februarj/,  1840,  the  plaintiffs  again 
»8ed  the  defendant's  house  at  Singapore,  as  fol- 


iC 


London,  19th  February,  1840. 
Kiessrs.  Spottiswoode  ^  Conolly,  Singapore. 
Grentlemen,  —  We  hope  you  will  authorise  Messrs. 
S  &  Co.  to  pay  us  the  difference  arising  from  your 
ig  exceeded  our  limits  for  the  parcel  of  terra  ja- 
»  per  the  Gilbert  Henderson  and  the  Elphinstone. 
the  latter,  we  have  got  into  serious  difficulty  with 
(riends  Messrs.  I^febre,  Vidal,  &  Co.,  and  Fandon 
0.,  of  Havre.  You  will  keep  in  mind  that  our 
ds  understand  the  price  per  cwt.  laid  down  here. 
will,  consequently,  have  to  calculate  accordingly, 
have  found  that  your  invoices  turn  out  \2\per  cent. 
than  the  quantity  charged.  We  are  told  that  that 
8  from  the  way  you  make  your  purchases  of  the 
res,  who  do  not  give  you  any  tare.    If,  conse* 


JV!^  14, 1840. 
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by  weight  is  about  1  Uper  centy  which  we  think  a  very 
bvourable  result;  and,  by  making  a  comparison  with 
>ther  shipments,  you  will  find  our  statement  correct : 
uid,  notwithstanding  this  loss  in  weight,  it  appears  the 
terra  japonica  stood  at  Ids.  O^cf.,  at  least  under  Ids.  Id.^ 
at  or  above  which  you  quote  the  price  of  the  article  to 
be.     Under  these  circumstances,  of  course,  you  had  the 
option  of  receiving  the  goods,  by  accepting  our  draft,  or 
declining  the  same ;  and,  as  the  article  was  laid  down  at 
what  appears  the  lowest  price  quoted, we  think  you  would 
not  have  been  injured  by  taking  it.     As  you  had  not 
taken  it,  we  must  only  keep  it,  and  do  the  best  we  can. 
We  have  only  further  to  state  that  we  have  used  our 
very  best  endeavours  to  meet  your  wishes ;  and  we  feel 
oonfident  that  no  person  or  persons  could  have  done 
more.     And  we  think,  if  you  make  inquiry  of  other 
parties  who  have  imported  that  article,  that,  generaUy 
speaking,  the  result  as  to  weight  will  be  worse  than  this 
shipment  under  discussion.  We  cannot,  therefore,  make 
any  allowance  for  short  weight,  under  all  the  circum- 
stances of  the  case,  as  there  appears  to  be  only  3^  per 
wnt.  short,  the  packages  being  about  8  per  cent 

"  Yours,  &c. 

"  Spottiswoode  §•  Conolly,^ 


1849. 

DfiVAUX 

«• 

CONOLLY. 


On  the  2nd  of  Julj/y  1840,  Messrs.  Spottiswoode  8f 
ConoUy  again  addressed  the  plaintiffs,  as  follows :  — 

"  Singaporey  2nd  t/w/y,  1840. 

**  Messrs.  C.  Devaux  &  Co. 

*'  Gentlemen,  —  Our  last  respects  was  dated  the  27th 
of  May ;  since  which  time  we  are  in  receipt  of  your 
esteemed  favour  of  8th  November ^  1839,  and  19th  and 
29th  of  February y  and  2nd  of  April,  received  as  follows, 
triz.  8th  oi  November y  received  the  18  th  o{  June,  19th 
and  29th  of  February,  on  the  28th  of  May,  and  2nd  of 
April,  on  the  22nd  of  June.  We  observe  the  loss  stated 
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in  yonr  favour  of  the  8ih  of  November,  on  the  smill 
shipment  of  gambier  per  Gilbert  Henderscn^  and  note 
your  remarks  that  you  think  there  may  be  some  mb- 
take.     But  by  this  time  you  will  be  aware  that  the  1o8B 
is  usual  and  customary.     This  lot  appears  to  haye  lost 
about  12  per  cent     The   19th  and  29th  of  Febnary 
hand  us  orders  for  200  tons  and  150  tons  of  gambier, 
at  17^.  and  \ls.  6d.  per  cwt.     We  note  your  remarb 
on  this   subject,   which  shall  have  our  best  attend 
The  2nd  April  is  to  countermand  the  latter  orderi  tit 
150  tons  at  I7s.  6d.    We  regret  that  we  had  engaged 
this  quantity  some  time  before  the  arrival  of  your  letter; 
and,  although  it  is  not  yet  all  received,  it  entirely  de- 
pends on  the  pstrtj  whether  they  will  keep  back  anj 
part,  or  compel  us  to  take  delivery.     The  order  for  200 
tons  we  cannot  execute  without  a  connderable  loss  to 
ourselves ;  and  we  think  you  are  not  desirous  that  we 
should  lose  by  this  or  any  other  transaction  with  yov. 
This  present  order  for  150  tons,  we  undertake  to  de- 
liver on  your  terms,  although  we  are  certain  of  not 
making  one  farthing  of  commission  by  it.     But  our 
motive  for  undertaking  this  order,  was,  to  shew  you 
that  we  would  rather  lose  our  commission  than  disap- 
point you ;  and,  at  the  same  time,  to  acquaint  you,  that, 
on  all  future  orders  for  this  article  that  you  may  favour 
us  with,  it  must  be  distinctly  understood  that  you,  or 
the  person  for  whom  you  give  the  order,  must  allow  for 
the  package  beyond  the  price  of  the  gambier ;  and  the 
loss  by  weight  in  the  gambier,  we  shall  take  upon  ou^ 
selves.   We  are  satisfied  that  no  house  in  Singapore  can 
execute  your  orders  on  better  conditions  than  we  do: 
and  we  have  never  looked  forward  to  receiving  any  be- 
nefit beyond  our  commission ;  and,  as  you  know,  we 
have  on  all  occasions  executed  these  gambier  ordm 
under  your  limit.     However,  we  are  fully  aware^  that, 
when  you  expect  to  receive  a  certain  quantity,  foa 
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ought  to  get  that  quantity ;  and,  on  all  future  occasions,        1849. 
we  shall  take  the  risk  of  loss  by  weight<on  ourselves. 

"  Yours,  &c 


Devauz 


a 


Spattinooode  ^  Conolly.^^  Conollv. 


On  the  20th  of  October ^  1840,  the  plamtiflGs  addressed 
the  defendant's  house  as  follows :  — 

London,  20th  October,  1840.       Oc/.  20, 1840. 
**  Messrs.  Spottiswoode  Sf  Conolly,  Singapore.  dtSokdunu^ 

^  (Gentlemen,  —  We  observe,  with  satisfaction,  that 
yon  admit,  that,  in  ordering  gambler  in  weight  laid 
dawn  here,  we  ought  to  have  it :  and  we  hope  you  will 
authorise  your  correspondents  to  pay  us  the  two  small 
amounts  we  claim  on  former  parcels.  We  know  that 
packages  are  paid  as  terra  in  your  place :  but,  in  ordered 
goods  laid  down  here,  it  cannot  be  expected  that  we 
diould  pay  packages  as  goods ;  and  you  ought  to  have 
taken  that  into  calculation,  in  executing  our  orders.  In 
future  orders,  you  say  you  will  debit  us  of  the  value  of 
the  packages.  That  will  be  of  no  consequence  to  us, 
provided  that  the  terra  japonica,  packages  included,  do 
not  exceed  the  limit  we  may  give  you. 

"  Yours,  &c 

"  C.  Devaux  &  Co.'' 

The  plaintiffs  proved,  by  the  evidence  of  brokers  in   Evidence  of 
London  accustomed  to  the  trade,  and  by  particulars  of  custom  on 
sales  of  terra  japonica,  that  it  is  the  custom  to  sell  and  jj^^^^^ 
purchase  this  article  in  London  by  net  weight;  that  it  is 
sometimes  sold  as  so  many  tons,  and  at  others  as  so 
many  baskets ;  but  that,  in  either  case,  net  weight  is 
paid  for,  the  weight  of  the  packages  being  deducted 
from  the  gross  weight ;  and  that  the  cargoes  in  question 
were  sold  by  the  plaintiff's  according  to  that  mode.    The 
loss  of  weight  on  the  passage,  is  about  3^  per  cent,,  and 
8  per  cent  for  baskets  and  leaves. 
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The  defendant    examined    witxiesBes  at  8mg€Efmi 
under  a  commission ;  wlio  proved,  that  terra  japomeais 
an  article  of  sale  and  export  from  Singapore  ;  that  it 
was  always  exported  from  Singapore  packed  in  basketSy 
with  an  inner  covering  of  kadjang   leaves;  that  this 
mode  of  packing  was  done  at  Singapore,  by  the  native 
sellers,  but  that  gambler  was  likewise  imported  b  the 
same  manner  ;  that  it  was  always  bought  from  the 
native  sellers  in  baskets  and  leaves,  and  the  wdf^t  of 
the  baskets  and  leaves  was  always  included  with  the 
gambier  contained  in  them ;  that  no  tare  was  ever  de- 
ducted, and  no  allowance  whatever  was  made  for  the 
baskets  and  leaves,  and  that  it  was  imported  in  the 
same  manner ;  that  the  baskets  and  leaves  were  paid  £» 
as  gambier,  and  the  whole  received  as  gross  weight; 
that  the  weight  of  the  baskets  and  leaves  was  taken  as 
part  of  the  gambier,  and  paid  for  as  such ;  that  this  waa 
the  invariable  practice  prior  to  1 846  ;  that  the  gambier 
in  question,  when  shipped,  was  packed  in  baskets  and 
leaves,  in  the  usual  way,  and  was  purchased  by  the  de- 
fendant in  the  same  manner  in  which  it  was  afterwards 
shipped,  viz.  in  baskets  and  leaves  ;  that  the  packing  in 
baskets  and  leaves  is  mostly  done  at  Singapore  ;  and  that 
gambier  is  not,  in  general,  brought  to  Siiigapore  ready 
packed  for  exportation. 

The  two  cargoes  of  terra  japonica  shipped  by  tie 
defendant  for  the  plaintifis  by  the  ships  Gilbert  Hfft 
derson  and  Elphinstone,  at  the  times  of  shipment  at 
Singapore^  and  including  the  baskets  and  leaves  in 
which  the  same  were  packed,  weighed  respectively  m 
follows,  that  is  to  say, 


The  shipment  per  Gilbert  Henderton 
That  per  Elphinstone      -         -         - 


Fecult.  Cattici.  Toas. 
.  4S0  11  or  S5 
-     2520       58  or  150 


The  same  shipments  when  landed  in  London^  by  tke 
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ers,  for  the  plaintiff,  weighed  respectively  as        1849. 


«r  Gtibert  Henderson,  including  basketo    ^^  ^^^  ^     U^^ 
emvcs 23     18    35 

witbout  baskets  and  leaves    22      10     11 
XT  EtphimUme,  including  baskets   and 
s 143       9     3     11 

without  baskets  and  lesres  132     15    3      6 


Dbvauz 

9. 
CONOLLT. 


Usual  weight 
of  packages. 


Loss  by 
evaporation. 


per  cent  is  the  usual  and  customary  proportion 
;  for  the  baskets  and  leaves,  in  packages  of  terra 
The  loss  of  weight  was  from  the  usual  eva- 
during  the  voyage,  and  from  the  drying  of  the 
onica  during  that  time.  This  difference  was 
>  be  taken  at  3^  per  cent  loss  of  weight,  and 
t  for  baskets  and  leaves. 

im  of  162/.  \\s.  8d,  claimed  by  the  plaintifis  in  Sum  claimed 
n,  was  composed  of  49/.  9s,  for  less  weight, 
2s.  Sd.  for  the  weight  of  baskets  and  leaves, 
lestion  for  the  opinion  of  the  court  was,  whe-  Question, 
plaintiffs  were  entitled  to  recover  in  this  action 
md  what,  sum.   Should  the  court  be  of  opinion 
irmative,  the  verdict  was  to  stand  for  such  sum 
>m't   might   direct.     Should  the  court  be  of 
a  the  negative,  a  nonsuit  was  to  be  entered, 
se  was  argued  on  the  Ist  of  June  last. 


w  (with  whom  was  ByleSy  Serjt.),  for  the  plain-  Argument  for 
The  plaintiffs  are  clearly  entitled  to  a  verdict  V^^^^^^- 


i  points  marked  for 
on  the  part  of  the 
were,— '^  1.  That, 
to  the  contracts  be- 
partieSj  as  set  out  in 
•ondence,  the  baskets 
were  not  properly 
ito  weight  as  part  of 
odity  sold :  2.  That 
ant  was  liable,  as  the 
ing  with  the  plain- 


tiflFs,  —  the  defendant  being 
either  principal,  or  an  agent 
who  did  not  disclose  his  own 
principal,  or  agent  for  the 
plaintiffs:  3.  That  the  sum 
paid  by  the  plaintiffs  beyond 
the  proper  sum,  was  recover- 
able under  one  or  other  of  the 
counts  of  the  present  declara- 
tion." 
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for  the  full  amount  which  they  claim.  The  orders  Stf 
the  gambler  transmitted  on  the  14th  and  19th  of /ffiw 
arifi  1839,  were  conveyed  in  terms  as  plain  and  ei.- 
plicit  as  could  be ;  they  were  only  to  be  executed  pn^ 
vided  the  article  ^*  could  be  laid  down  in  Landfrnt  al 
charges,  commission,  insurance,  and  frdght  include^  a 
a  price  not  exceeding  18«.  per  cwt  The  ciicamstano 
of  their  having  paid  the  bills  drawn  upon  them  for  th 
price  of  the  goods,  —  the  defidency  of  wdght  nc 
having  at  that  time  been  ascertiuned,  —  will  not»  u 
cording  to  the  principle  laid  down  in  KeUy  v.  SoUxriifi 
prevent  the  plaintiffs  from  recovering  back  the  ezoei 
in  this  form  of  action.  The  payment  was  not  a  volui 
tary  one.  This  was  a  partial  failure  of  conmderatioi 
which  might  have  been  set  up  as  a  defence  pro  tania  1 
an  action  upon  the  bills,  as  between  the  ori^nal  jm 
ties:  JSay%  on  Bills  (&) ;  Byles  on  Bills (c);  Siorya 
Bills  {d) ;  or,  possibly,  the  plaintiffs  might  have  set  it « 
in  answer  to  an  action  for  goods  sold  and  delivered^  i 
suggested  by  Parke, 'B.,  in  Mondel  v.  Steel  (e\  It 
clear,  that,  in  the  case  of  a  total  failure  of  conalden&i 
although  the  contract  is  under  seal,  the  money  paid  ma 
be  recovered  back  in  an  action  for  money  had  and  n 
ceived  :  Grenville  v.  Da  Costa,  {g)  It^was  held  in  tin 
case,  that,  if  A.  agrees  to  sell  an  estate  to  B.,  and  i 
afterwards  disabled  from  doing  so,  B.  may  recover  bad 
the  money  deposited,  in  an  action  for  money  had  and 
received,  although  the  contract  for  the  sale  be  under 
83al.  **  Undoubtedly,"  said  Lord  Kenyon^  **  the  phia- 
tiff  mischt  have  maintained  an  action  of  covenant  for  tk 
breach  of  the  contract ;  but  he  might  also,  when  be 


(fl)  9M,8;W.  54. 
(6)  6th  edit.,  by  DowdeiweU, 
501. 

(c)  5th  edit.,  93. 

(d)  §187.  2nd  edit.  p.  S07. 


(e)  8  ^.  ^  IT.  858. 
(g)  Peakei  Add.  Cat.  llU 
1  Sugden'9  F.^^  P.,  11 4  edit, 

p.  257. 
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band  the  defendant  rendered  incapable  of  completing  It 
jy  an  order  of  the  court  of  Chancery,  in  a  cause  in 
irhich  he  was  a  party,  rescind  the  contract,  and  bring 
m  action  for  money  had  and  received,  to  recover  back 
he  purchase-money.  The  defendant  held  this  money 
igaiDst  conscience,  and  therefore  might  be  compelled  to 
efund  it,  by  an  action  for  money  had  and  received." 
Che  cases  are  numerous  ivhere  money  had  and  received 
itB  been  brought  to  recover  back  money  paid  in  excess, 
tnder  ignorance  of  the  fact,  or  under  a  species  of 
ompulsion :  Jones  v.  Barkley  (a) ;  Deto  v.  Parsons  (J) ; 
VaUrhtmse  v.  Keen,  (c)  [^Cresswelly  J.  The  point  was 
fcry  much  discussed  here  in  the  case  of  Parlier  v.  The 
Great  Western  Railway  Company,  (rf)  The  principle 
ipon  wluch  these  cases  were  decided  will  probably  not 
be  denied,  but  only  the  application  of  it  to  the  particular 
drcumstances  of  this  case.  Mauley  J.  No  definite  sum 
was  payable  from  the  plaintiffs  to  the  defendant.  Here 
Ins  been  a  failure  on  the  defendant's  part  to  perform 
ptrt  of  the  contract.  How  do  the  plaintiffs  ascertain  the 
unount  they  are  to  recover  in  this  action,  otherwise 
tlttn  by  the  same  course  as  they  would  have  done,  if 
they  had  brought  an  action  for  the  breach  of  contract  ? 
I*  not  this,  in  effect,  trying,  by  an  action  for  money 
l»d  and  received,  what  damages  the  plaintiffs  are  en- 
titled to  for  a  breach  of  the  contract  ?]  The  difference 
^  easily  susceptible  of  calculation.  [^Mauley  J.  Can 
yen,  out  of  an  express  contract  to  sell  25  tons  at  a  given 
P^ice,  extract  an  implied  contract  to  sell  22  tons  at  the 
■wne  price  ?]  Yes.  [Mauley  J.  It  may  be  so :  but  it 
^  not  so  obvious  as  to  make  the  cases  you  cite  parti- 
•Ularly  applicable.]  The  defendant,  professing  to  per- 
(>nn  the  contract,  sends  a  quantity  short  of  that  ordered 

(a)  2  Dougi.  697,  in  notis.  (d)  7  M.  S^  G.  253.,  7  Scotty 

'b)  2B.Sf  Aid.  562.  N.  R.835. 


t 


1S49. 

DXVAVX 
CoNOUiY. 


c)  4ir.4C200. 
OL.  VIII.  —  C.  B. 
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and  paid  for.  When  the  plaintiflb  reeme  Ite 
they  find  they  are  not  the  quantity  they  wen  e 
to  receive.  Is  not  money  had  and  recdved  aa 
priate  remedy  to  recover  back  the  amount  on 
[Maule,  J.  The  plainti&  might  have  rejedi 
goods,  and  recovered  back  the  whole  aam  pud.  ( 
there  is  no  doubt.  But  they  keep  them.  It  d 
under  the  circumstances,  that  there  i^  a  new  i 
contract  on  a  quantum  valebant,  giving  rise  to  i 
of  set-off.]  That  is  the  view  which  was  sof 
in  Mondel  v.  Steely  where  Parke,  B.,  8a]r8(€i) 
must  be  considered,  that,  in  all  these  cases  d 
sold  and  delivered  with  a  warranty,  and  woi 
labour,  as  well  as  the  case  of  goods  agreed 
supplied  according  to  a  contract,  the  role  wU 
been  found  so  convenient  is  established ;  and  tk 
competent  for  the  defendant,  in  all  of  thoee^ 
set-off,  by  a  proceeding  in  the  nature  of  a  onMB 
the  amount  of  damages  which  he  has  sostaii 
breach  of  the  contract,  but  simply  to  defend 
by  shewing  how  much  less  the  subject-matter 
action  was  worth,  by  reason  of  the  breach  of  ooi 
and  to  the  extent  that  he  obtains,  or  is  capable 
taining,  an  abatement  of  the  price  on  that  aoooi 
must  be  considered  as  having  received  satisfaol 
the  breach  of  the  contract,  and  is  precluded  fri 
covering  in  another  action  to  that  extent;  1 
more."  So,  in  Coxy.  Prentice (b),  where  the  drf 
received  from  his  principal  abroad  a  bar  of  silfc 
took  it  to  the  plaintiffs,  who  melted  it,  and 
piece  to  an  assay er  to  be  assayed  at  the  defb 
expense,  and  paid  a  price  for  the  bar  to  the  defe 
as  for  the  number  of  ounces  of  silver  which  b 
assay  it  was  calculated   to  contain,  which  numbe 


(a)  SM.S^W.SJl. 


(b)  SM.Sf&SU. 
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nitetWBidB  discovered  to  exceed  the  true  number,  — it 
VM  held  that  the  pluntiff  mighty  after  having  offered 
to  return  the  blur,  have  money  had  and  received  against 
the  defendant  for  the  price  thus  paid  to  him  under  a 
nistake,  although  the  defendant  had  forwarded  his 
•Mount  to  his  principal,  and  in  it  had  placed  the  price 
leedved  to  the  credit  of  his  principal.  [^CresstoeUfJ. 
There,  both  parties  were  agreed  as  to  what  should  be 
pud  for.  Here,  a  certain  quantity  of  terra  japonica  is 
iUpped  at  the  foreign  port,  which  the  defendant  claims 
to  be  paid  for  as  if  the  entire  bulk  were  terra  japonica* 
The  plaintiffs,  on  the  other  hand,  insist  that  they  are 
entitled  to  deduct  a  tare  for  the  baskets  and  leaves  in 
whidi  the  commodity  is  packed.]  Lord  Ellenboroughy 
in  the  case  last  cited,  seems  to  provide  for  this  very 
difficulty.  "  Let  us,"  he  says,  "  put  the  case  of  parties 
igredng  to  abide  by  the  weighing  of  any  article  at  any 
puticular  scales,  and,  in  the  weighing,  an  error,  not 
perceived  at  the  time,  takes  place  from  some  accidental 
niireckoning  of  some  weight,  and  the  thing  is  reported 
of  more  weight  than  it  really  is,  and  the  price  is  paid 
tfatreapon,  —  would  not  in  that  case  money  had  and 
received  be  sustainable  ?  "  [MauU^  J.  No  doubt  about 
thtt :  it  would  be  like  the  purchase  of  a  box  of  eggs  at 
*>  much  per  hundred,  and,  after  the  buyer  has  paid  for 
tuem  upon  the  supposition  that  the  box  contained  four 
^Qstnd,  he  ascertains  that  there  are  but  three  thou- 
•and  five  hundred.  That  is  a  very  different  case  from 
™  present.  The  question  here  is,  whether  you  can 
"Wover  back  this  assumed  overcharge,  as  money  had 
•^  received,  when,  in  computing  the  amount,  you  ap- 
fOich  the  difficulty  of  proving  under  the  common 
^*Wit  the  damages  you  might  be  entitled  to  recover 
Uider  a  special  count.]  That  difficulty,  at  all  events, 
^^  not  apply  to  the  second  order,  of  the  19th  of 
•^flniwry,  1839.    Under  that,  the  defendant  incurred  no 
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obligation  to  ship  the  whole  150  tons.  [Afnnle,  J. 
Possibly  you  might  have  had  an  action  upon  that  cot- 
tract,  if  you  could  shew  that  the  defendant  might  hm 
shipped  the  whole  quantity,  but  neglected  to  do  so.]  It 
may  be  so.  But  the  plaintiflEs  are  clearly  entitled  to 
have  terra  japonica  at  the  price  limited,  firee  from  hm 
by  evaporation,  and  free  from  deduction  on  aooooot  rf 
baskets  and  leaves. 

Bovill  (with  whom   was  Channell,  Seijt.)^  for  the 
defendants,  (a)    The  question  is  not,  as  theaigament 


(a)  The  points  marked  for 
argument  on  the  part  of  the 
defendant,  were  as  follows :  — 

''  1.  That  the  plaintiffs' 
claim,  if  otherwise  well  focmdedf 
would  not  support  an  action 
of  indebitatus  assumpsit  for 
money  had  and  received,  &c., 
in  its  present  form,  against  the 
defendant,  who  merely  acted  as 
commission-agent  for  the  plain- 
tiffs, in  purchasing  and  shipping 
the  merchandise  in  question  : 

*'  2.  That  the  plaintiffs'  re- 
medy,  if  any,  should  have  been 
by  special  action,  for  disobe- 
dience of  instructions ;  or,  they 
ought,  if  their  view  be  correct, 
to  have  rejected  the  shipments 
altogether : 

*'  3.  That  there  is,  in  fact, 
no  cause  of  action  whatever 
against  the  defendant;  he 
having  purchased  and  shipped 
the  article  in  the  usual  way  for 
the  plaintiffs,  and  shipped  it  on 
the  plaintiffs'  account  and  risk, 
he  is  not  responsible  for  the 
loss  of  weight  from  drying 
and  evaporation,  which  was 
only  the  usual  and  ordinary 
eff^ect  of  the  voyage ;  and,  with 
respect  to  the  baskets  and 
leaves,  that  the  article  of  com- 
merce as  purchased    at,  and 


exported  from,  Smgapon,  as- 
sists of  the  entire  ^&daga,  or 
grots  wnght,  of  gam,  UdaUt, 
and  leaves ;  and  that,  the  fth 
chases  and  shipments  in  qoa- 
tion  having  been  madc^  b  dii 
instance,  of  that  article,  ia  iti 
usual  state,  and  in  the  ami 
way,  the  defendant  is  in  do  iij 
responsible : 

«'  4.  That  the  naagc,  si  H 
the  mode  of  purchasing  at  ^ 
gapare,  and  not  die  usage  ai  H 
the  mode  of  aelling  in  Lmdmi 
must  prevail  in  this  case: 

''  5.  That  the  plaintift' 
limits  were  merely  as  to  frin, 
without  entailing  any  iibff 
responsibility  upon  the  dcM- 
ant ;  and  such  price  to  be 
ascertained  1^  taking  the  coit 
price,  with  the  addition  of  the 
charges  and  the  fireigfat  a 
Europe: 

*"  &  That  the  defcndflUii 
fact  fulfilled  his  instmctioBi : 
the  weight  of  the  baskrti  tf^ 
leaves,  and  the  kiss  ky  the 
voyage,  were  only  what  ii  c«* 
tomary  ;  and  that  the  phoH 
tiffs,  havmg  adopted  aod  lo- 
cepted  the  8bipments,aodlibi 
the  chance  of  realising  a  pn^ 
are  not  entitled  to  mtiDttife 
this  action." 
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e  other  side  assumes,  between  the  two  parties  con* 
Dg  as  principals.  Spoitiswoode  &  Co.  were  mere 
liflsion-agents,  employed  by  the  plaintiffs  to  pur- 
for  them  produce  in  their  own  names  from  the 
B  merchants,  at  prices  not  exceeding  certain  given 
k  The  whole  correspondence  shews  this.  [Maule^  J. 
3learly  a  contract  of  sale,  and  not  of  agency.]  Then, 
rticle  purchased,  according  to  the  usage  of  Singa^ 
— which,  in  the  construction  of  this  contract,  must 
il, — was,  terra  japonica,  as  customarily  packed, 
is,  with  baskets  and  leaves.  In  Bayliffe  v.  Butter* 
i(a),  Aldersan^  B.,  says:  '^  A  person  who  deals  in 
ticular  market,  must  be  taken  to  deal  according  to 
nstom  of  that  market ;  and  he  who  directs  another 
ike  a  contract  at  a  particular  place,  must  be  taken 
:ending  that  the  contract  may  be  made  according 
a  usage  of  that  place.''  That  is  in  accordance  with 
0U8  decisiops  in  the  Queen's  Bench  (6),  and  has 
)een  adopted  in  this  court,  (c)  The  plaintiffs  per- 
r  well  knew  what  was  the  practice  at  Sinffapare, — 
the  packages  were  paid  for  as  terra  japonica,  no 
being  allowed.  If  they  had  so  intended,  they 
d,  in  their  instructions  to  Spoitiswoode  &  Co.,  have 
issly  excepted  the  baskets  and  leaves.  In  their 
•  of  the  20th  of  October^  1840,  they  write:  — «  We 
that  packages  are  paid  as  terra  in  your  place  ;  but, 
iered  goods  laid  down  here,  it  cannot  be  expected 
we  should  pay  packages  as  goods ;  and  you  ought 
ive  taken  that  into  calculation  in  executing  our 
v."  There  is  nothing  upon  the  face  of  the  special 
to  shew  that  Spottiswoode  &  Co.  were  cognisant  of 
lifference  in  this  respect  between  the  practice  at 
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1  Exeh.  425. 

Sutton  y.   Tatham,    10 

E.  n.,  2P.S;D.  SOS. 


And  see  Pollock  v.  StabUi,  12 
Q.  B.  965. 

(c)  See  Bajfley  ▼.  IFiMrmt, 
an/^.  Vol.  VII.  p.  88& 
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Singapore  and  in  this  countiy.     Hen,  is  'Uie  lots  b^ 
evaporation  during  the  voyage^  to  be  taken  intotlM!^ 
estimate  of  price?      [MauU^  J.    I  should  think  so.- 
Wildey  C.  J.  The  pUdntiffs  bargain  for  the  aitiole  ^  UT 
down  here^  all  charges  included,''  at  18«.  per  Cwt]   He 
bill  of  lading  shews  that  the  goods  were  shipped  on 
account  and  risk  of  Devaux  &  Co. :  it  gives  the  gim 
weight,  and  makes  the  goods  deliverable  on  payment  dT" 
freight  at  5/.  per  ton,  net  weight, — assuming  that  Umm 
wilt  be  waste  on  the  voyage.     Having  notice  of  th^ 
custom  at  Singapore^  and  of  the  Singapore  weight,  wbM, 
of  the  price  charged,  the  consignees,  nevertheless,  chooss 
to  take  the  goods.     They  ought  at  once  to  have  repn- 
dialed  the  contract.     In   Comwal  v.    fFilson{a),  thi 
plaintiff,  a  factor  abroad,  having  exceeded  the  prioi 
limited  for  a  purchase  of  hemp,  the  defendant,  who  ob- 
jected to  the  contract,  but  afterwards  re^shipped  sad 
disposed  of  some  of  it  on  a  new  risk,  was  ordered  to 
account  for  the  whole  at  the  cost  price.     [^CrenweB,  J. 
All  that  that  case  proves,  is,  that  the  merchant  bere^ 
who  thought  he  was  dealing  with  the  goods  as  factor, 
was  found  in  truth  to  have  dealt  with  them  as  hit 
own  goods.]     Here,  the  plaintifis  take  the  goods  « 
their  own :    the  only  complaint  they  make,  is, — our 
limits  have  been  exceeded.     Where  is  the  binding  con- 
tact here  ?     Suppose  the  plaintiffs  had  refused  to  ttb 
the  goods?   [itfau/f,  J.  In  that  case,  SpotHswoodetnQ^ 
would  in  all  probability  have  brought  an  action  agaiofi 
them  for  goods  bargained  and  sold.]      There  was  no 
contract.     [iHfoT/fc,  J.  There  was  the  order  on  one  aide^ 
assented  to  on  the  other.] 

Money  had  and  received  clearly  will  not  lie^— crea 
assuming  that  the  defendant  incurred  any  liabilitjst 
all  for  exceeding  the  limit  given  by  the  pUuntiA'  ordm 


(a)  ]  Vex.  sen.  509< 
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Bartiow,  in  reply.    There  Is  no  pretence  for  saying 
SpaUiswood6  &  Co.  were  merely  agents  in  the 
^mmwtiorL     Assuming  that  the  custom  of  Singapore 
49  to  the  weighing  of  the  article  in  question  was  known 
o    the  plaintiffi^  they  have  equally  a  right  to  assume 
bsit  8patti$wodde  &  Co.  were  acquainted  with  the  mode 
^^   wei^^iing  here.     At  all  events,  the  plaintiffs  were 
^ici^^itled  to  have,  aocotding  to  the  terms  of  their  order, 
Coods  ^'  liud  down  here  "  at  the  price  named.     In  their 
M^ktioe  of  the  shipment,  Spottiswoode  &  Co.  speak  of 
"%vii^  shipped  so  many  tons.     Comwal  v.  WUson  was 
^  totally  different  case.     There,  the  agent  had  exceeded 
uls  limits :  the  principal,  finding  the  hemp  had  come  to 
^  fluctuating  market,  was  trjdng  to  play  fast  and  loose ; 
tod  it. was  properly  held,  that,  by  his  mode  of  dealing 
with  the  goods,  he  had  made  them  his  own.     Here, 
Aere  has  been  a  partial  failure  of  consideration.  Money 
had  and  rciceived  is,  therefore,  the  appropriate,  and  per- 
haps thte  only  remedy. 

Cur.  adv.  vulL 
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Cresswell,  J.,  now  delivered  the  judgment  of  the 
oourt. 

.  This  was  an  action  of  assumpsit  for  money  had  and 
raceived,  money  paid,  and  money  found  due  upon  an 
account  stated.     The  defendant  pleaded  non  assumpsit* 

The  cause  was  tried  before  the  lord  chief  justice, 
and  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
0{niiion  of  the  court  upon  a  special  case,  which  stated, 
in  substance,  as  follows :  — 

The  plaintiff  is  a  merchant  in  London,  trading  in 
connection  with  a  French  mercantile  establishment. 
The  defendant  is  a  partner  in  a  mercantile  firm  at 
Singapore^  trading  under  the  name  of  Spottiswoode  & 
Conolly. 

On  the  I4th   of  January,  1839,  the  plaintiffi,  in 
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LondoUf  wrote  to  the  defendants  at  Singapore^  and 
dered  twenty-five  tons  of  terra  japonica,  or  gambier,  i 
baskets  or  other  suitable  packages,  '<  provided  it  conld 
be  laid  down,  all  charges  included,  at  18j;  per  o.wt»  ; 
and,  on  the  19th,  they  wrote  again,  and  gave  a  further 
order  for  one  hundred  and  fifty  tons,  giving  the  euie 
limit  as  to  price,  with  authority  to-  execute  any  part 
of  the  order,  if  the  whole  could  not  be  obtained, — 
adding :  ^^  For  the  payment  of  these  orders,  we  diaO 
arrange  with   Small,  Cofquhoun,  &  Co.,  to  whom  70B 
will  please  forward  bill  of  lading  and  policies  of  10- 
eurance."     Small,  Colquhoun,  &  Co.  were  the  defend- 
ant's agents  in  London. 

On  the  13th  of  May,  1839,  the  defendant  wrote  to 
the  plaintiffs,  advising  that  he  had  shipped  in  the  6rtl- 
hert  Henderson  the  twenty-five  tons  of  terra  japomoi 
ordered  in  the  letter  of  the  14th  of  January,  and  bad 
forwarded  to  Small,  Colquhoun,  &  Co.  a  bill  of  ex* 
change,  at  six  months'  sight,  for  304il  1  6j^  2dL,  bdng 
the  amount  of  invoice. 

On  the  14th  of  June,  the  defendant  wrote  agiin, 
advising  that  he  had  got  the  one  hundred  and  fiftj 
tons  of  terra  japonica  shipped  on  board  the  JElphmsim, 
and  had  forwarded  invoice,  bill  of  lading,  and  a  bill  of 
exchange  for  the  amount  of  1865/.,  to  Small,  Cobpt- 
houn,  &  Co. 

Both  invoices  described  the  terra  japonica  as  pacbd 
in  baskets,  and  weighing  a  cert^n  number  of  pecuk 

The  Gilbert  Henderson  arrived  in  London  on  tk 
13  th  of  September.  The  terra  japonica  by  that  sbip 
was  landed  and  weighed  at  the  St.  Katharine^s  Dock 
between  the  24th  of  September  and  the  7th  of  OdAff* 
The  invoice  and  bill  of  lading  before  mentioned  vere 
handed  over  to  the  plaintiffs  in  exchange  for  their  a^ 
ceptance  of  the  bill  for  304/.  16«.  2d. 

Before  the  8th  oi November,  Small,  ColquJumn,^^ 
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eoeived  the  invoice  and  bill  of  lading  of  the  one 
red  and  fifty  tona,  and  handed  them  to  the  plaintiffs 
change  for  their  acceptance  of  the  bill  for  1865/.» 
1  they  soon  afterwards  discounted  for  Small,  Col" 
m,  &  Co*  The  Elphinstone  had  not  then  arrived 
mdon.  Both  shipments  were  received  and  taken 
te  plaintiffi  under  the  respective  bills  of  lading. 
i  the  8th  of  November,  1839,  the  plaintifis  wrote 
le  defendant,  expressing  their  surprise  that  the 
parcel  invoiced  as  420  peculs,  which  ought  to  have 
I  twenty-five  tons,  only  turned  out  twenty-two 
and  that  they  supposed  there  must  have  been 
mistake  in  making  out  the  invoice.  The  letter 
eded :  "  We  hope  that  the  parcel  of  one  hundred 
Sfty  tons  ordered  on  the  19th  of  January,  which 
have  shipped  per  the  Elphinstone,  your  draft  for 
I  we  have  paid,  will  not  turn  out  in  the  same  way, 
ise*  in  that  case,  we  must,  on  the  part  of  our 
b,  have  recourse  to  you  for  the  difference,  as  you 
lave  pud  more  than  our  limits."  I 
le  Elphinstone  arrived  on  the  13th  of  November. 
terra  japonica  was  landed  and  weighed  in  the 
on  Docks.  The  weighing  was  finished  on  the  4th 
ecember.. 

le  first  parcel  of  terra  japonica,  including  the 
its  and  leaves  in  which  it  was  packed,  weighed 
18  18cwt.  3qrs.;  and,  without  them,  22  tons  Icwt. 
second  parcel,  including  baskets,  &c.,  143  tons 
«  3  qrs. ;  without  them  132  tons  15  cwt.  3  qrs. 
I  the  6th  of  December,  the  plaintiffs  wrote  to  the 
dant>  demanding  23/.  as  overpaid  for  the  first 
1,  and  138/.  \6s,  6d.  for  the  second.  The  de- 
nt  refused  to  repay  it,  contending  that,  of  the 
3  deficiency,  which  was  11^  per  cent.,  8  per  cent., 
sted  of  the  baskets  and  leaves^  which  were  usually 
led  with  the  terra  japonica  at  Singapore,  and  the 
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the  partial  failure  of  ooisBiderstion  for 
and  payment  of  two  biUs  of  exchangei  i 
fore  the  plaiotiffa  might  recover  the  e: 
had  and  received,  the  pluntifia  not  havt 
or  the  means  of  knowledge,  of  the  real 
when  the  bills  were  accepted. 

On  the  other  hand,  it  was  contende 
demand  at  all  existed  against  the  defendi 
damages  eust^ned  by  reason  of  the  miaco 
tiswoode  &  Conolly,  as  agents,  in  givii^ 
terra  japonica  than  the  authority  given 
ranted ;  that  the  plaintiffs  had  taken  the 
at  the  invoice  price,  and  could  not  ther 
the  consideration  for  their  acceptances  hi 
that,  if  they  meant  to  refuse  to  pay  the  ] 
it  was  chaiged,  they  should  have  rqec 
modity  altogether,  or  liave  consented  1 
factors  for  the  defendant ;  but  that,  ha 
it,  and  dealt  with  it  as  owners,  they  were 
for  it  at  the  invoice  price,  —  for  wHct 
Wihoniai)  was  said  to  be  an  authority, 
disputed  that  the  plaintiffs  were  entitled 
japonica,  in  execution  of  their  order,  i 
bound  to  take  baskets  and  leaves  in  lieu  o 
The  case,  then,  stands  thus: — The  pla 
two  narcels  of  terra  iaponicn, — twenty-l 
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difiBiidant  mat  mvoioes  and  bills  of  lading,  which  re* 
{raented  that  two  parcels  of  those  respective  weights 
Ind  been  shipped ;  and,  on  the  faith  of  those  invoices, 
ths  plaintiflb  accepted  bills  for  the  valae  of  the  whole 
\     quantities  said  to  have  been  shipped.     In  fact,  the  de- 
[     ftodBOt  only  shipped  twenty-three  tons  and  one  hun* 
I     dred  and  thirty-two  tons.     Those  quantities  the  plain- 
tiffii  received  and  sold,  but  never  consented  to  take 
Aemasadue  execution  of  their  orders,  or  a  satisfac- 
tion for  their  acceptances ;  for,  they  immediately  wrote 
and  dumed  a  return  of  the  difference. 

The  only  authority  relied  on  in  answer  to  their 
daiiUi  waSy  Cornwal  v.  Wilson;  but,  when  examined, 
it  difirs  essentially  from  this  case.  The  statement  of 
the  caee  is  very  short.  The  defendant,  a  merchant  in 
Lmkn^  sent  orders  to  the  plaintiffs,  merchants  in 
Bigoy  as  his  factors,  to  buy  for  him  some  hemp,  at  a 
finnted  price :  the  plaintiffs  exceeded  their  bounds  by 
the  difference  of  252.  2«.  6d. :  the  hemp,  coming  to 
Si^hmdy  the  defendant  refused  the  contract,  but  how- 
eter  disposed  of  it :  the  question  was,  in  what  manner 
the  defendant  should  be  accountable  to  the  plaintiffs. 
Ik  lord  chancellor,  in  his  judgment,  states  a  variety 
ft  &ct8  existing  in  the  case,  by  which  his  opinion  was 
utfloenced ;  and  he  did  not  decide  upon  the  short  and 
*UD^e  statement  of  facts  at  the  commencement  of  the 
^Bport  On  the  contrary,  he  came  to  this  conclusion : 
■*"  The  court,  then,  is  to  say  he  meant  to  take  them 
^  his  own,  notwithstanding  what  he  said ;  and  he 
^^ght  to  account  with  the  plaintifis  according  to  the 
Jrioe  they  paid." 

In  the  present  case,  there  is  nothing  to  shew  that 

^  plaintiffs  ever  meant  to  take  the  terra  japonica  at 

^  price  exceeding  the  limits  they  had  given  (for,  the 

■^^endant  represented  that  he  had  not  exceeded  those 

''^^nits),  or  to  accept  the  baskets  and  leaves  as  a  sub- 
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stltution  for  an  equal  weight  of  terra  japonica.  It  ip- 
pears,  therefore^  to  us  to  be  a  simple  case  of  fiuliinof 
consideration ;  and  that  the  plaintiffs  are  entitled  to 
recover  the  excess,  as  monej  had  and  received  to  their 
use. 

PosUa  to  the  pfadntiflii 


a  joint-stock  company  completely  roistered  befofe  Ae 
accruing  of  the  causes  of  action. 

Pleas,  never  indebted,  payment,  and  a  special  pb) 
which  in  the  result  became  immaterial. 

The  cause  was  tried  before  Cresstoell,  J.,  at  the  fint 


Smith  v.  The  Hull  Glass  Compant. 

Nov.  SO. 

In  an  action      T\ebt,  for  goods  sold  and  delivered,  agiunst  tbede* 

brought  fendants  who  were  described  in  the  '    '     •• 

against  a 

joint-stock 

company 

completely 

registered 

under  the 

7  &  8  VicL 

c.  110.,  for  .       .  , 

goods  ordered  sittrng  m  Michaelmas  term,  1848.     It  appeared  thtttbe 

by  persons  in  defendants  were  a  joint-stock  company  conqiletdy 
andrapplied'  registered  under  the  7  &  8  Vict  c  110.,  and  that  dtt 
for  the  pur-     goods  for  the  price  of  which  the  action  was  brouf^ 

poses  of  the  j^^  Yyeen  ordered  by  the  secretary  and  the  woridns  mi- 
company,  and  "^  -111.  -I  _j 
used  by  them   nngcr  of  the  company,  and  delivered  upon  the  oompinys 

in  their  premises,   and  used  by  them  in  the  course  of  tkir 

works.  —  it  is  , 

busmcss. 

The  company's  deed  of  settlement  was  not  prodocedi 

On  the  part  of  the  defendants,  it  was  inasted,  tbt 

the  plaintiff  was  bound  to  shew  that  the  persons  giriag 

the  orders  for  the  goods  were  authorised  by  the  diiecton 


not  necessary 
for  the  plain, 
tiff  to  prove 
that  the  per- 
A>ns  who 
gave  the 


authorised  by  ®^  *^  ^^*  ^"^  ^^^^  *^®  ^^^  ^^  settlement  and  bye-liw 
the  directors  of  the  company  gave  the  directors  authority  to  bind  the 
so  to  do,  or 

that  the  contract  was  made  pursuant  to  the  provisions  of  the  comptDj'fdecdtf 
settlement  and  bye-laws. 
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nqpRBj  by  contracts  for  the  supply  of  goods  upon        1849. 

fUt:  and  the  cases  of  Ridley  v.  The  Plymouth^  Sfc,       — 

^n^iing  and  Baking  Company^  and  The  Kingsbridge       ™"« 

owr^Mill  Company  v.   The  Plymouth^  SfCy   Grinding      The  Hull 

d  Baking  Company  (a),  were  relied  on  as  authorities     Glam  Co. 

skew^  that^  although  joint-stock  companies  completely 

pstered  under  the  7  &  8  Vict.  c.  1 10.^  are  bound  by 

^tracts  made  by  a  competent  board  of    directors^ 

^ngh  not  under  seal^  or  made  in  compliance  with  the 

^Tiisites  of  the  44th  section^  —  yet  that  persons  seek- 

f  to  render  those  companies  liable  on  contracts  made 

th  the  directors^  must  shew  their  authority  to  bind 

t  company^  either  by  the  production  of  the  registered 

ed  of  settlement^  or  by  proof  that  the  body  of  share- 

Iders  authorised  particular  individuals  to  make  con- 

icts  binding  on  the  company. 

The  learned  judge,  acting  upon  the  authority  of  these 

leS)  directed  the  jury  to  find  for  the  defendants. 

Talfaurd,  Serjt,  in  the  course  of  the  some  term^ 
tained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
idirection.  He  referred  to  Arnold  v.  The  Mayor  of 
ale(b)  and  Paine  y.  The  Strand  Union  (c) ;  and  he 
Anguished  the  cases  of  Ridley  v.  The  Plymouth,  Sfc, 
mding  and  Baking  Company ,  and  Tlie  Kingsbridge 
mr^Mill  Company  v.  The  Plymouth,  Sfc,  Grinding 
i  BcMng  Company. 

Byle$,  Serjt,  and  Hugh  Hill,  in  the  last  term,  shewed 
ise.  In  order  to  charge  a  registered  joint-stock  com- 
ly  with  a  contract  of  this  sort,  it  is  not  enough  to 
iw  that  tlie  goods  were  ordered  by  the  secretary  or 
ler  officer  of  the  company,  and  that  they  were  delivered 

a)  ZEsch.7M.  (c)  8  Q.  B.  S9.6.,  15  Law 

b)  ^M.&G.  860.>  5  Scott,     Journ.  N.  S.,  Q.  j9.  211. 
R.  741. 
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1849.        tOy  and  used  by,  the  company.    This  is  dearly  diewn  I 
the  cases  referred  to  at  the  trial.  The  queatkm  arises  qii 
the  7  &  8  Vict  c.  110.,  which,  in  its  preamble^  neiti 
The  HiTLL    that  ^*\t  is  expedient  to  make  proTiaioii  for  the  di 
Glass  Co.     re^stration  of  joint-stock  companiea  daring  the  taim 
tion  and  subsistence  thereof,  and  also,  after  sock  og» 
plete  registration  as  is  hereinafter  mentioned,  to  iaval 
such  companies   with  the  qualities  and  incidenti  rf 
corporations,  with  some  modifications,  and  sulgcdti 
certain  conditions  and  regulations,  and  also  to  pmwt 
the  establishment  of  any  companies  which  shall  not  be 
duly  constituted  and  regulated  according  to  the  p» 
visions  of  this  act."    By  the  7th  section,  compttia 
within  the  contemplation  of  the  act  are  disabled  ftii 
acting  otherwise  than  proTisionaUy  in  aooordanoe  viA 
the  act^  until  tbey  shall  haye  obtained  a  certifietti  d 
complete  registration,  in  the  manner  provided  forbf 
s,  9. ;.  and,  to  entitle  them  to  obtain  such  certifioift^ 
they  are  required  to  register  a  deed  of  settlement  in  tk 
manner,  and  containing  the  provisions  in  s.  7.  mentiooed. 
The  18th  section  provides  ^^that  every  person  shsll  be 
at  liberty  to  inspect  the  returns,  deeds,  r^istei%  «i 
indexes  which  shall  be  made  to  or  kept  by  die  mU 
registrar  of  joint-stock  companies ;  and  that  tkore  aid 
be  paid  for  such  inspection  such  fees  as  may  be  nf 
pointed  by  the  commissioners  of  Her  Majesty^  treaanj 
in  that  behalf,  not  exceeding  one.  shilling  for  each floeb 
inspection;  and  that  any  person  shall  be  at  libertjto 
require  a  copy  or  extract  of  any  such  return  or  deeC^  to 
be  certified  by  the  said  r^strar ;  and  there  sbdl  be 
paid  for  such  certified  copy  or  extract  such  fee  ae  the 
commissioners  of  Her  Majesty's  treasury  may  mtf^ 
in  that  behalf,  not  exceeding  sixpence  for  each  folio  ^ 
such  copy  or  extract ;  and  thaty  in  all  courts  of  lax 
equity y  and  elsewhere,  every  such  copy  or  extract  to 
tified  shall  be  received  in  evidence,  without  proof  (f^ 
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lifnalKKfe  Aerehh  or  of  the  seal  of  office  affixed  thereto.^^ 
Hie  29th  section  shews  the  effect  of  complete  registrar 
tioD,  upon  obtaining  which^  it  is  declared  that  ^^  stich 
Wipanyy  and  the  then  shareholders  therein,  and  all  the 
ioooeediiig  shareholders,  whilst  shareholders,  shall  be 
isd  are  hereby  incorporated,  as  from  the  date  of  such 
C'Brtificate,  by  the  name  of  the  company  as  set  forth  in 
tte  deed  of  settlement,  and  for  the  purpose  of  carrying 
^  the  trade  or  business  for  which  the  company  was 
^S^nned,  but  only  according  to  the  provisions  of  this  act, 
*imI  of  such  deed  as  aforesaid,  and  for  the  purpose  of 
>DQi^    and  being  sued,   and   of  taking  and  enjoying 
w  property  and  effects  of  the  said  company."     Con- 
flicts   entered  into  by  joint-stock  companies  are  re- 
Blftft^l  by  the  44th  section,   which,    ''for  the  pur- 
)w  of  regulating  contracts  entered  into  on  behalf  of 
'7  jCDint^tock  company  completely   registered  under 
«Mt  (except  contracts    for  the    purchase  of   any 


ticl 

t 


n 


Ub 


ro 


the  payment  or  consideration  for  which  doth 

zeeed  the  sum  of  50/.,  or  for    any   service   the 

of  which  doth  not  exceed  six  months,  and  the 

eration  for  which  doth  not  exceed  50J!.,  and  except 

f  exchange  and  promissory  notes),"  enacts  ''  that 

such  contract  shall  be  in  writing,  and  signed  by 

"t  least  of  the  directors  of  the  company  on  whose 

the  same  shall  be  entered  into,   and  shall  be 

with  the  common  seal  thereof,  or  signed  by  some 

of  the  company  on  its  behalf,  to  be  thereunto 

xpi^^^^ody  authorised  by  some  minute  or  resolution  of 

h®  ^K»rd  of  directors  applying  to  the  particular  case ; 

•lid  "^liat,  in  the  absence  of  such  requisites,  or  of  any  of 

itattki^  any  such  contract  shall  be  void  and  ineffectual 

•^exeepf  cur  against  the  company  on  whose  behalf  the  same 

<k^  have  been  made) ;  and  that  every  such  contract  for 

4e  pmrchase  of  any  article  the  consideration  of  which 

^ih  not  exceed  the  simi  of  50/,,  or  for  any  services  the 


1849. 

Smith 

The  Hurx 
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1849.  period  of  which  doth  not  exceed  six  months,  and  1 
consideration  for  which  doth  not  exceed  502.^  entei 
into  on  behalf  of  any  joint-stock  company  complete 
The  Hull  registered  under  this  act,  maj  be  entered  into  by  c 
Glass  Co.  officer  authorised  by  a  general  bye-law  in  that  bdn] 
and  that  every  such  contract,  whether  under  seal  < 
not,  shall,  immediately  after  the  same  shall  have  lee 
entered  into,  be  reported  to  the  secretary  or  other  i( 
pointed  officer  of  the  company  on  whose  bdialf  fl 
same  shall  haye  been  entered  into,  who  shall  entor  A 
same  in  proper  books  to  be  kept  for  that  purpose;  in 
that,  if  any  such  contract  be  not  eo  reported  n 
entered,  then  the  officer  by  whose  default  such  contiM 
shall  not  be  so  reported  or  entered,  shall  be  liable  \ 
repay  to  the  company  on  whose  behalf  such  contni 
may  he  made,  the  amount  of  the  consideration  agne 
to  be  paid  by  or  on  behalf  of  such  company  in  respec 
of  nidi  contract."  The  contract  for  the  aapiij  i 
these  goods  was  not  shewn  to  have  been  made  in  on 
pliance  with  this  provision.  The  44th  section  compR 
hends  all  contracts.  [^Maukf  J.  Although  executell 
The  court  of  Exchequer  so  held,  in  the  two  easei  R 
ferred  to  at  the  trial.  The  case  of  a  joint-stodk  SBB 
pany  is  somewhat  like  that  of  a  dub,  the  individoi 
members  of  which  are  not  responsible  for  goods  fii 
nished  by  a  tradesman,  on  credit,  unless  it  be  Bhsffi 
either  that  the  party  sued  was  privy  to  the  contract^  o 
that  die  dealing  on  credit  was  in  furtherance  of  theoott 
mon  object  and  purposes  of  the  dub:  ToddY.  £'»^-(<, 
The  knowledge  of  one  member,  is  not,  as  in  the  case  of  ii 
ordinary  trading  partnership,  the  knowledge  of  the  finsi 
In  Ridley  v.  The  Plymouth,  &c..  Grinding  and  BoUti 
Company,  Parke,  B.,  says :  "  The  7  &  8  Vict.  e.  lia*  7. 
provides  that  there  shall  be  no  complete  registratioDw 

(a)  7  Jbf.  JJ  JT.  427. 
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toeli   a  jomt^tock  company,  until  a  copy  of  their  deed        1849. 

of  aettlement  shall  have  been  delivered  to  the  re-        

gidferarof  joint-stock  companies.     It  is,  therefore,  com-        Smith 
petexkt  to  every  person  dealing  with  such  a  company,     The  Hull 
to    afioertain  the   objects  of  the   company;   for,  the     OlamCo. 
deed   must  specify  them,  and  also  who  the  directors 
are  i    and  any  person  may  find  In  that  deed  the  duties 
of  -the  directors,  and  their  powers  as  between  them 
and     the  company.     Therefore,  every  person  seeking 
io  bind  the  company  by  a  contract  with  the  direc- 
torsy    must  give  some  proof  of  their  authority.     I  per- 
fectly agree  that  the  liability  of  the  company  may  be 
ahew^i  without  produdng  the  original  deed,  or  a  copy 
of  ity  provided  it  be  shewn  that  all  persons  who  formed 
the  company  had  sanctioned  any  particular  individuals 
enteriiig  into  contracts  to  bind  them :  if  there  were  any 
pcoaF  of  such  authority,  no  doubt  the  company  would 
be  bound."    The  learned  judge   in  this  case  properly 
Tilled  in  accordance  with  the  decision  of  the  court  of 
Exchequer  in  that  case. 

R  lUbinsan,  in  support  of  the  rule.    It  may  be  con- 

'^iftd  that  corporations  are  usually  bound  only  by 

^^'^tiacts  which  are  entered  into  by  them  under  their 

^'^ponite  seal,  —  as  was  held  in  Gibson  v.  The  East 

■^•«&t  Campamf  (a),  Arnold  v.  The  Mayor  of  Poole  (J), 

^^  Mayor,  4^c.  of  Ludlow  y.  Charlton  (c),   and  many 

^l^er  cases.    But  there  are  many  contracts  which  even 

'^^•^xnations  may  lawfully  perform  without  seal ;  such 

^  those  relating  to  matters  of  frequent  occurrence  or  of 

*^^tle  importange,  or  in  respect  of  goods  sold  to  or  by 

*tein  in  the  course  of  their  business :  Beverley  v.  The 

'^inuofii  Gas  lAght  and  Coke  Company  {d) ;  Church  v. 

(«)  5  N.  C. 262.,  7Scott,74f.         (c)  6  Af.  4'  W-  815. 
OS)  4»M.SsO.  880.,  5  Scott,         (rf)  6  Ad.  ^  E.  829* 
•^.il.  741. 

VOL.VUI.— C.  B.  XX 


pan  oi  me  UDion ;  bucd  oruer  hue  u«uu; 
neceBsarily  incideiit  to  the  puipoeea  foi 
guardiaDB  are  made  a  corporation,  by  thf 
e.  69.  <.  7.  and  5  &  6  Vict  c.  57. 1. 16. ;  ani 
intended,  by  the  statute  6&  7  fF.i.c.96.i 
guardians  of  a  union  should  make  thea 
for  the  ezpenseB  of  such' plan.  But,  in  thi 
case  of  Satidert  v.  The  Guardiaiu  of  I 
Union  (c),  it  was  held,  that,  if  work  be  doi 
poration,  for  purposes  connected  witli  the 
under  a  rerbal  order,  and  accepted  and 
them,  they  cannot,  in  an  action  to  recon 
object  that  no  order  was  given  under  aea 
trine  that  corporationB  may,  for  .some  pnip 
otherwise  than  under  seal,  is  as  old  as  the 
M.  4  H.  7,  fo.  27,  pL  7.,  and  H.  1  H.1,k 
that  were  so  when  trade  was  driven  at  so  . 
as  it  was  in  those  days,  how  much  more  n 
now  to  extend  the  powers  of  action  of  th« 
porate,  to  meet  the  ezigenmes  of  our  t 
times.  [MauU,  J.  Nobody  denies  that  tlu 
might  contract  for  this  purpose  without  i 
queetion  is,  whether  the  evidence  shew 
proper  persons  did  in  point  of  fact  eonti 
clearly  was  evidence  for  the  jury ;  the 
supplied  for  and  used  by,  the  company  in  t 


Smith 
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Bg  the  jodgment  of  the  court,  says:  ''To  1849. 
an  executory  contract  upon  a  corporation^  it 
be  necessary  to  shew  that  it  was  by  deed;  but, 
he  corporation  haye  acted  as  upon  an  executed  The  Huxx 
ty  it  is  to  be  presumed,  against  them,  that  every  Glass  Co. 
M  been  done  that  was  necessary  to  make  it  a 
'  contract  upon  both  parties,  they  having  had  all 
antage  they  would  have  had  if  the  contract  had 
gokrly  made.  This  is  by  no  means  inconsistent 
le  rule,  that,  in  general,  a  corporation  can  only 
t  by  deed :  it  is  merely  raising  a  presumption 
ihem,  from  their  acts,  that  they  have  contracted 
a  manner  as  to  be  binding  upon  them,  whether 
I  or  otherwise.''  The  44th  section  of  the  7  &  8 
.  110.,  is  directory  only.  And,  if  there  was 
ig  in  the  company's  deed,  or  in  their  bye-laws,  to 
sneh  a  contract  as  this  from  being  vaHd,  it  was 
ent  on  the  defendants  to  shew  that. 

Cur.  €ulv,  vult 
DE,  C.  J.,  now  delivered  the  judgment  of  the 

Mamon  kw,  one  of  several  partners  in  a  trading 
may  bind  all  by  a  contract  made  within  the 
F  matters  relating  to  the  partnership.  If  the 
ihip  is  of  many,  imder  whatever  firm  they  trade, 
latever  r^ulations  they  may  make  inter  se  for 
Ig  and  conducting  the  concern,  each  partner 
till  have  the  same  power  to  bind  his  co-partners. 
,  a  co-partnership  consisting  of  a  few  active  and 
mrmant  partners  had  traded  under  the  firm  of 
kA  Gla$$  Company,  the  active  partners  might 
nnd  the  rest  by  contracts  made,  in  the  name  of 
1,  with  reference  to  the  co-partnership  business, 
such  to  have  been  the  constitution  of  The  Hull 
Company,  the  present  case  would  have  stood 

X  X  2 
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1849*       thus :  ^  Some  of  the  partners^  who  were  called  direeton 

« managed  the  concern,  the  other  partners  were  dormm 

Smith        •jjjg  person  employed  to  conduct  the  operative  pv 
The  Hull    ^^  ^^^  concern,  ordered  certain  goods,  which  were  d< 
Glass  Co*    livered  on  the  premises  of  the  co-partners,  and  consamc 
there  in  their  business.     Is  not  the  accepting  and  nsD 
the  goods,  some  evidence  that  the  party  ordering  ha 
authority  from  the  mana^ng  partners  to  give  the  order 
It  would,  therefore,  be  the  same  as  if  given  by  then* 
selves,  and  would  bind  the  dormant  partners.    I  am  not 
aware  that  what  is  called  a  joint^tock  trading  compufi 
if  in  fact  a  partnership  exist  between  the  sharebolden^' 
differs  from  an  ordinary  partnership  in  this  ieqieot; 
and,  if  that  be  so,  but  for  the  stat.  7  &  8  Vict.  e.  IldL 
the  plaintiff  in  this  case  would  have  made  onta/mit 
facie  case  agdhst  the  co-partnership.    What,  then,  ii 
the  effect  of  that   statute?     It  enables  certain  eo> 
partnerships  to  obtain  a  certificate  of  complete  rqpft» 
tion ;  and  then  confers  upon  them  certain  powers.  Bot, 
in  order  to  obtain  such  certificate,  they  must  complf 
with  several  conditions  imposed,  one  of  which  is,  tbt 
they  must  execute  a  deed  containing  various  mattoi 
specified  in  the  act ;  and  such  companies  are  reqoind 
to  appoint  not  less  than  three  directors  for  the  coDdoct 
and  superintendence  of  the  execution  of  the  affiun  of 
the  company:    and,  after  complete  registration,  tk 
directors  are,  by  sect.  27,  empowered,  1st,  To  condooi 
and  manage  the  affairs  of  the  company  according  to  tk 
provisions  and  subject  to  the  restrictions  of  that  act  and 
of  the  deed  of  settlement,  and  of  any  bye-law,  and,  ftr 
that  purpose,  to  enter  into  all  such  contracts  and  do  and 
execute  all  such  acts  and  deeds  as  the  circumstaooeB 
may  require.     The  directors,  then,  are  to  condact  td 
manage  the  affairs  of  the  company,  subject  to  the  I^ 
strictions  of  the  deed  of  settlement,  or  any  bye-ltw: 
and  the  first  question  arising  out  of  that  enactment,  tf) 
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rliether  parties  contxactiDg  vfiih  the  directors  in  matters 
plating  to  the  co-partnership  business^  are  bounds  when 
^eking  to  enforce  their  contracts,  to  shew  that  they,  the 
irectorsy  were  authorised  by  the  deed  or  bye-laws  to 
mter  into  them.     It  is  said  that  they  are  so  bound, 
i^ecause  copies  of  the  deed  and  the  bye-laws  are  to  be 
legifltered,  and  may  be  inspected  by  any  person  on 
payment  of  a  9mall  fee.     But  it  seems  to  us  that  the 
Sectors,  unless  restrained  by  the  act  of  parliament, 
or.  the  deed,  would  have  all  the  authority  given  to 
pirtners  by  the  rules  of  the  common  law.      Primd 
faeiif  they  would,  as  directors,  have  that  authority. 
Tlie  plaintiff,   then,  in  this  case  having  proved  that 
his  goods  were   supplied  to  the  directors  upon  their 
aQdK>rity,    a  contract    to    pay  for   them    would    be 
implied.    It  may  be  true  that  such  primd  facie  case 
miglit  have  been  rebutted  by  shewing  that  the  directors 
were  restrained  by  the  deed  (the  act  of  parliament 
UDpoees  no  si^ch  restraint)  from  making  such  contract 
an  behalf  of  the  shareholders.  But,  if  the  deed  contained 
no  SQch  restraining  clause,  the  authority  would  exist. 
And  the  plaintiff  cannot  be  called  upon  to  prove  the 
iMgEidve,  viz.  that  the  deed  contains  no  such  clause. 
The  defendants,  if  they  rely  upon  a  restriction,  should 
have  proved  its  existence.  The  effect  of  the  registration 
of  the  deed,  and  bye-laws,  might  be,  to  affect  all  parties 
contracting  with   the   directors  with  notice   of   their 
contents,  and,  therefore,  of  any   restrictions  imposed 
^a  the  directors  with  reference  to  making  contracts : 
Mt  still  the  burthen  of  proving  the  existence  of  such 
'^ttrictions,  would  lie  on  the  defendants.     The  case  of 
•'Kflfy  v.    The  Plymouth  Grindijig  and  Baking   Com-' 
^^  (a)  differs  essentially  from  this.     The  contract 
*Qed  upon  had  no  relation  to  the  business  carried  on  by 


1849. 
Smith 

V. 

The  Hull 
Gl4S8  Co. 


(a)  ZExch.  711. 
XX  3 


678  MICHAELMAS  VACATION, 

1849.        the  company,  and  was  not  within  the  scope  of  nf 

—        implied  authority  given  for  the  purpose  of  managiii^ 

^''"^        and  conducting  that  business;  and  therefore  it  mi^ 

The  Hull     ^^  correct  to  hold  that  the  plaintiff  was  bound  to  prove 

Glass  Co.      affirmatively  that  the  parties  who  affected  to  bind  tbe 

company  by  their  contract,  had  been  authorised  to  do  m^ 

either  by  the  deed,  or  in  some  other  mode. 

In  the  next  case.  The  Kinffsbridge  Flour  MUl  CmHftag 
y.  The  Plymouth  Grinding  and  Baking  Company {a)^^ 
deed  was  in  evidence.  Parke,  B.,  seems  to  rety  on  the 
circumstance,  that  it  made  the  concurrence  of  five  iSan^ 
tors  necessary  to  make  a  valid  contract;  and  thitM 
such  concurrence  was  proved.  In  the  present  OMe^  the 
deed  was  not  in  evidence ;  and,  in  the  absenoe  of  the 
deed,  there  being  nothing  in  the  statute  to  dfeot  the 
case,  we  think  there  was  evidence  of  a  oontrMt  \tj 
the  company,  which  ought  to  have  been  sobmitted  te 
the  jury. 

We  make  no  observations  upon  sect  44,  ezoept  thit  ft 
shews,  that,  as  far  as  the  statute  is  concerned,  no  pirth 
cular  form  of  contract  is  required,  in  order  to  make^ 
available  against  the  company. 

Bide  absdote. 

(a)  ^Exch.^lH. 
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Nickels  v.  Ross. 

iVov.  12. 

IS  was  an  action  for  an  alleged  infringement  of  In  case  for 
a  patent  for   "  improvements  in   machinery  for      ^  \°  r  ^ 

er^mg  fibres,  applicable  in  the  manufacture  of  braid  patent,  the 

I  other  fabrics."  dedaratioii 

alleged  that 
the  plaintiff 
L€  inventor  of  certain  improvements  in  machinery  for  covering  fibres,  ap- 
in  the  manufacture  of  braid  and  other  fabrics ;  that  the  Queen  had 
him  a  patent  for  his  invention  ;  and  that  the  defendant  infringed  it. 
rh4e  defendant  pleaded,  —  first,  non  concessU,  —  thirdly,  after  setting  oat  the 
don  (which  recited  that  the  Queen  had  granted  to  the  plaintiff  a  patent 
iprovements  in  machinery  for  covering  fibres,  applicable  to  the  manufacture 
braiid  and  other  fabrics,  communicated  to  him  by  a  foreigner  residing  abroad) 
X,  l>efore  the  granting  of  the  patent,  the  plaintiff  represented  to  Her  Mijesty, 
ity  ^91  eoiuequence  of  a  communication  made  to  him  by  a  certain  fbreigner, 
^^wmg  abroad^  he,  the  plaintiff,  was  in  possession  of  an  invention  of  improve- 
»t»  in  machinery  for  covering  fibres,  applicable  in  the  manufacture  of  braid 
d  otlier  fabrics ;  that  Her  Majesty,  believing,  and  confiding  in  the  truth,  and 
tin^  upon  the  suggestion  so  made  by  the  plaintiff  as  aforesaid,  and  in  corndder- 
ion  thereof,  granted  the  letters-patent  in  the  declaration  mentioned ;  and  that 
^  representation  was  false  ;  whereby  the  letters-patent  were  null  and  void,  -* 
fthly,  that  the  alleged  invention  was  not  new, —-eighthly,  that  the  plaintiff  did 
kot  by  his  specification  particularly  describe  the  nature  of  his  invention,  and  in 
*^  manner  the  same  was  to  be  performed,  —  ninthly,  that  no  sufficient  sped- 
itttion  was  inroUed. 

At  the  trial,  the  plaintiff  put  in  the  letters-patent  and  specification,  and  gave 
™ence  to  shew  that  a  machine  like  his  had  never  been  in  use  before  the  date  of 
^  letters-patent :  — 

Held,  that  this  entitled  the  plaintiff  to  a  verdict  upon  the  issue  joined  on  the 
^  plea. 

And  semble^  tliat  the  plea  of  non  concessit  did  not  impose  upon  the  plaintiff 
^  bonhen  of  shewing  that  the  crown  had  power  to  grant,  until  evidence  had 
*^  given  on  the  other  side  to  impeach  the  patent ;  and  that  the  averment  in 
^  declaration,  that  the  plaintiff  was  the  inventor  of  the  improvements  for  which 
1^  patent  was  granted,  not  having  been  traversed,  the  defendant  was  not  at 
^oerty  to  controvert  that  fact  at  the  trial. 

Held,  also,  that  the  plaintiff  was  entitled  to  a  verdict  on  the  issue  joined  on 
"^  third  plea,  without  any  proof  that  the  tnwntion  was  communicated  to  him 
^  ^foreigner  residing  abroad,  as  alleged  in  the  petition  recited  in  the  specifica- 
^^>— a  party  availing  himself  of  information  from  abroad,  being  an  iMmUor, 
**thin  the  meaning  of  the  21  Jac,  1.  c.  S.  «.  6. 

The  specification  stated  the  invention  to  relate  to  ''  certain  improvements  on, 
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1849.  The  dedaration  was  in  the  ordinaiy  fomL 

The  defendant  pleaded,— first,  that  Her  Majesty  did 

not  give  and  grant  unto  the  plamti£f  her  spedal  lioenoe, 

Ross.         ful^  power,  sole  privilege  and  authority,  that  the  plab- 

ti£r,  his  executors,  &a,  or  such  other  persons  as  hear 

\^^^T  they  should  at  any  time  agree  with,  and  no  others^fniiB 

ecssiu   '  time  to  time,  and  at  all  times,  dunng  the  said  term  m 

the  declaration  mentioned,  should  and  lawfully  m^^ 
use,  exercise,  and  yend  the  said  supposed  invention  m 
the  declaration  mentioned,  in  manner  and  form  asm  die 
declaration  in  that  behalf  above  alleged ;  oonchidiif  to 
the  country. 
2.  Alteration  Secondly,  —  that  theretofore,  and  before  the  maldDg 
in  the  letters-   ^f  ^j^^  g^^^  letters-patent  in  the  declaration  mentioDed, 

or  additions  to,  the  apparatus  or  parts  constituting  what  are  called  bnddiqg  or 
pkiting-machines,  whereby  the  inventor  was  enabled  to  produce,  by  sudi  wt^ 
chines,  elastic  and  non-elastic  braids,  and  other  fabrics,  with  elastic  or  imi-diilie 
strands,  yams,  or  threads,  introduced  lengthwise  of  the  fabric,  and  fbar  cr  mm 
in  the  same  surface  or  plane,  or  mixtures  of  elastic  and  non-dastie  flfam  in  ctM- 
bination  in  the  same  fabric,  —  such  introduced  elastic  and  non-elastic  thicidi  or 
strands  proceeding  lengthwise  of  the  fabric  produced,  and  not  partaking  of  ike 
movements  of  the  braiding  or  plaiting  threads  or  yams,  which,  in  the  progrM  if 
working,  twist  around  or  over  the  longitudinal  introduced  threads,  and  phut  orbnid 
amongst  each  otlier.'*  And,  after  describing  the  ordinary  brmiding.maehiae,— 
in  which  all  the  threads  partake  of  like  movements,  and  all  aid  in  famang  s 
fabric  of  plaited  threads,  —  the  specification  (referring  to  the  annexed  diawiBgi) 
proceeded  thus  to  describe  the  new  process  :  — *'  the  table  a  moves  on  a  Mw 
spindle,  which  is  fixed  in  the  framing  of  the  machine  by  screw  and  mitst^: 
through  the  tube  6,  the  strand  or  thread  of  India- mbber,  or  of  cotton,  orof  sckr 
fibrous  material,  which  is  to  form  one  of  the  longitudinal  elastic  or  non-dmie 
threads  of  the  fabric,  passes ;  the  upper  part  of  the  tube  b  rising  to  such  a  ps> 
sition  amongst  the  braiding  threads,  that,  in  the  evolution  of  those  threadi  fios 
one  selvage  to  the  other  of  the  fabric,  they  pass  under  and  over  (and  lie  st  the 
back  and  front  of  the  fabric)  each  of  the  longitudinal  threads  or  yams ;  bcnee, 
the  braiding  will  tie  the  longitudinal  threads  into  a  fabric,  the  longitncliDil 
threads  forming  the  length  of  the  fabric,  and  the  braiding  threads  forming  the 
covering  (when  sufficiently  closely  worked,)  and  the  tie-threads  of  the  fabric" 

'J'he  Jury  found  that  the  plaintiff's  machine  was  new,  but  that  the  use  sf  s 
hollow  revolving  spindle  or  tube  was  not  new  :  —  Held,  that,  inasmudi  ts  the 
plaintiff's  claim  was  for  the  hollow  spindle,  not  generally,  but  fijtedj  this  findiiV 
did  not  negative  the  novelty  of  the  plaintiff's  invention;  and  therefore  thit  he 
was  entitled  to  a  verdict  on  the  issues  joined  on  the  fifth,  eighth,  and  nindi 
pleas. 
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wit,  on  the  2l8t  otAprily  1838,  our  .lady  the  now  1849. 
Iieen  sent  to  her  then  lord  high  chancellor  of  Great ' 
riiain  for  the  time  being  Her  said  Majesty's  warrant 
d  writ  dosed,  under  Her  said  Majesty's  privy  seal,  di- 
eted to  Her  said  Majesty's  chancellor,  whereby  Her 
id  Majesty  commanded  Her  said  chancellor,  that,  imder 
er  great  seal  of  Her  united  kingdom,  then  remaining  in 
e  aaid  chancellor's  custody,  he  the  said  chancellor  should 
086  Her  said  Majesty's  letters  to  be  made  forth  patent, 
tibie  form  therein  and  nextly  hereinafter  mentioned 
d  set  forth :  That  the  said  warrant  and  writ  of  our 
id  lady  the  Queen  was  afterwards,  to  wit,  on  the  day 
d  year  last  aforesaid,  delivered  to  Her  said  Majesty's 
lancellor,  in  Her  said  Majesty's  chancery,  then,  to  wit, 
L  the  day  and  year  last  aforesaid,  being  at  Westminster^ 

the  county  of  Middlesex :  That  the  day  of  the  said 
liyery  of  the  said  warrant  and  writ  of  our  said  lady 
e  Queen  to  the  sidd  chancellor,  in  the  said  chancery 
aforesaid,  to  wit,  the  21st  o(  April,  1838,  then  being 
e  day  of  the  said  delivery  of  the  same  to  the  said 
lanceUor  in  the  said  chancery  as  aforesaid,  was  after- 
vrds,  to  wit,  on  the  day  and  year  last  aforesaid,  duly 
itered  of  record  in  the  said  chancery  of  our  said  lady 
te  Queen  at  fFestminster  aforesaid ;  as  by  the  said  re« 
and  thereof  still  remaining  in  the  said  chancery  of  our 
id  lady  the  Queen  at  fFestminster  aforesaid,  will 
ore  fully  appear :  That  afterwards,  to  wit,  on  the  day 
id  year  last  aforesaid.  Her  said  Majesty's  lord  chancel- 
T,  by  virtue  and  in  pursuance  of  the  said  warrant  and 
rit  of  our  said  lady  the  Queen,  did,  under  Her  said 
[ajesty's  said  great  seal  of  the  said  united  kingdom, 
len  remaining  in  his  custody,  cause  Her  said  Majesty's 
iters  to  be  made  forth  patent,  in  the  form  in  the 
id  warrant  and  writ  mentioned,  and  which  same 
tters-patent  were  letters-patent  of  the  tenor  and  in  the 
»rm  following,  that  is  to  say  [The  letters-patent  were 
sre  set  out  in  Ikbc  verba,  the  invention  being  therein 
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day  <^the  said  delivery  of  the  said  last^mentioned  warrant       .1 S49. 
and  writ  of  our  said  lady  the  Queen  to  the  said  chancellor 
in  the  said  chancery  as  aforesud,  to  wit,  the  19th  of 
January^  1844,  and  in  the  seventh  year  of  the  reign  of        Roml 
our  taid  lady  the  Queen,  then  being  the  day  of  the  said 
defivery  of  the  said  last-mentioned  warrant  and  writ  to 
ilie   said  chancellor  in  the  said  chancery  as  aforesaid, 
was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
Ittd,  duly  entered  of  record  in  the  said  chancery  of  our 
«aid  lady  the  Queen  at  Westminster  aforesaid, — as  by  the 
and  record  thereof,  still  remaining  in  the  said  chancery 
of  our  said  lady  the  Queen  at  Westminster  aforesaid, 
will  more  fully  appear :  That  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  said  letters-patent  in 
this  plea  firstly  mentioned  and  set  forth,  were  by  the 
plainti£P  restored  into  Her  said  Majesty's  chancery  at 
Wiesiminster   aforesaid,    and    the  said   last-mentioned 
letters-patent  were  then  by  the  said  chancellor,  and  at 
the  instance  and  request  of  the  plaintiff,  cancelled,  by 
having  the  said  great  seal  under  which  the  said  letters- 
patent  had  been  so  made  as  aforesaid,  cut  off  and  taken 
from  the  same  letters-patent ;   and,   the  said  letters- 
patent  having  been  so  cancelled  as  aforesaid,  the  parch- 
ment writing  which  theretofore  had  been  the  parchment 
writing  of  the  same  letters-patent,  was  then,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  the  said  chancery  at 
Westminster  aforesaid,   altered,   by    having  the   word 
'^recovering'*  erased  from  the  said  last-mentioned  parch- 
ment writing,   and  by  having  the  word  "covering" 
inserted  in  the  said  last-mentioned  parchment  writing 
in  lieu  and  in  place  of  the  said  word  "  recovering : " 
That,  the  said  last-mentioned  parchment  writing  having 
been  so  altered  as  aforesaid,  Her  said  Majesty's  said 
chancellor,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  did  cause  to  be  afSxed  thereto  the  said  great 
seal^  then  remaining  in  his  custody,  and  thereby  then,  to 
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1849.        Vfitf  on  the  day  and  year  last  aforesaid,  under  the  said 

great  sea],  then  remaining  in  his  custody,  cause  to  be 

made  forth  the  supposed  letters-patent  in  the  dedan- 

Row.        tion  mentioned,  as  and  for  and  in  lieu  of  the  letken- 

patent  to  be  made  upon  and  by  virtue  and  in  pursnanoe 

of  the  said  last-mentioned  warrant  and  writ  of  our  and 

lady  the  Queen :  And  that  the  said  last-mentioned  ehaa- 

cellor  did  cause  the  said  last-mentioned  letters^teat 

to  be  so  made  as  afores^d,  bearing  date  a  certain  daj 

in  the  same  letters-patent  mentioned,  to  wit,  the  21ft 

of  April,  in  the  first  year  of  the  reign  of  our  said  ladj 

the  Queen,  and  bearing  date  on  a  certain  day,  to  wit, 

the  day  and  year  last  aforesidd,  long  before  the  day  of 

the  delivery  of  the  Sfud  last-mentioned  warrant  and  wiit 

to  the  said  chancellor  in  the  said  chancery  as  aforesaid, 

contrary  to  the  form  of  the  statute  in  such  case  oiade 

and  provided,  —  whereby,  and  by  reason  and  means 

whereof^  the  said  supposed  letters-patent,  gift  and  grant 

of  privilege  in  the  declaration  mentioned,  were  and  are 

null  and  void,  and  of  none  efiect ;  verification. 

3.  That  the         Thirdly,  that  the  said  supposed  instrument  in  ¥nriting 

letters-patcDt    ^^^^^  ^j^^  y^^^^  ^^^  ^^^  ^(  ^1^^  plaintifi;  and  inroUed  as 

were  obtained  .  ,  '  , 

upon  a  false     ii^  the  declaration  mentioned,  was  and  is  a  certain  sft- 

suggestion.       cification  and  instrument  in  writing,  in  the  words,  let- 
ters, and  figures  following,  that  is  to  say  [setting  out 
the  specification]  ;  and  a  true  copy  of  which  said  draw- 
ing and  of  the  said  letters  and  figures  in  the  said  spe- 
cification and   instrument    in   writing   mentioned,  are 
hereunto  annexed :  That,  before  the  making  of  the  said 
supposed  letters-patent  in  the  declaration  mentioned,  to 
wit,  on  the  1st  of  Aprily  1838,  the  plaintiff,  by  his  said 
petition,  mentioned  in  the  declaration,  and  recited  in  the 
said  supposed  letters-patent,  did  represent  and  suggest 
unto  Her  said  Majesty,  that,  in  consequence  of  a  com* 
munication  made  to  him  by  a  certain  foreigner  rtdint 
abroad,  he  the  plaintiff  was  in  possession  of  an  invention 


13  VICTORIA.  685 

of  improvements  in  machinery  for  covering  fibres,  ap-        1849. 

plicable  in  the  manufacture  of  braid  and  other  fabrics :        

That  Her  said  Majesty,  believing,  ajid  confiding  in  the  Nickelb 
troth,  and  acting  and  proceeding  upon  the  said  applica-  Ross, 
tion  and  suggestion  so  made  by  the  pkintifi^  as  afore- 
said, and  in  pursuance  and  in  consideration  thereof,  did 
make  the  said  supposed  Ietters*patent,  gift,  and  grant 
of  privilege  in  the  declaration  mentioned :  That  the  said 
representation  and  suggestion  so  made  by  the  plaintiff 
onto  Her  said  Majesty  as  aforesaid,  was  and  is  false  and 
untrue :  And  that  the  plaintiff  was  not,  before  or  at  the 
time  of  the  making  of  the  said  supposed  letters-patent, 
in  possession  of  the  said  supposed  invention,  in  manner 
and  form  as  by  the  said  plaintiff  so  falsely  and  untruly 
represented  and  suggested  unto  Her  stud  Majesty,  as 
aforesaid,— whereby,  and  by  reason  and  means  whereof, 
the  said  supposed  letters-patent,  gift  and  grant  of  pri- 
vilege in  the  declaration  mentioned,  were  and  are  null 
and  void,  and  of  none  effect ;  verification. 

Fourthly,  that  the  said  instrument  in  writing  under  4.  That  the 

the  hand  and  seal  of  the  plaintiff,  in  the  declaration  "Jleged  inren- 

.•3  J  •  .  •  •/»     j^»  J  •     .         tion  was  no 

mentioned,  was  and  is  a  certain  specification  and  mstru-  improvement 

ment  in  writing,  in  the  words,  letteins,  and  figures,  and 
of  the  tenor,  and  to  the  effect  in  the  defendant's  said 
third^plea  above  mentioned  and  set  forth :  That,  before 
the  making  of  the  said  supposed  letters-patent  in  the 
declaration  mentioned,  to  wit,  on  the  Istof  ^/>ri7,  1838, 
the  plaintiff,  by  his  said  petition,  mentioned  in  the  de- 
claration, and  recited  in  the  said  supposed  letters-patent, 
did  represent  and  suggest  unto  her  said  Majesty,  that 
the  said  supposed  invention  mentioned  in  the  declara- 
tion and  in  the  siud  specification,  was  an  invention  of 
improvements  in  machinery  for  covering  fibres,  appli- 
cable in  the  manufacture  of  braid  and  other  fabrics :  That 
Her  said  Majesty,  believing,  and  confiding  in,  and  also 
acting  and  proceeding  upon,  the  said  representation  and 
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invention  was 
not  new. 


6.  That  it 
was  not  a 
manufacture 
within  the 
statute. 


suggestion  of  the  plaintifl^  and  in  purauanoB 
consideration  thereof,  did  make  the  said  supposed  ] 
patent,  gift,  and  grant  of  privilege,  in  the  deol 
mentioned :  And  that  the  said  last-mentioned  r^ 
tion  and  suggestion  so  made  by  the  plaintiff  to  B 
Majesty  as  aforesaid,  was  false  and  untme,  and  E 
Migesty  was  thereby  misinformed  and  deoeiFei 
that  the  said  supposed  invention  was  not  an  iir 
of  improvements  in  machinery  for  covering  fih 
plicable  in  the  manufacture  of  braid  and  other ; 
in  manner  and  form  as  by  the  plaintiff  so  fida 
untruly  represented  and  suggested  unto  H( 
Majesty  aa  aforesaid,  —  whereby,  and  by  reaai 
means  whereof,  the  said  supposed  lettera-patei 
and  grant  of  privilege,  were  and  are  null  an 
and  of  none  effect ;  verification. 

Fifthly, — that  the  said  instrument  in  writii^ 
the  hand  and  seal  of  the  plainti£^  in  the  ded 
mentioned,  was  and  is  a  specification  and  instrm 
writing,  in  the  words,  letters,  and  figures,  and 
tenor,  and  to  the  efiect,  in  the  said  third  plei 
mentioned  and  set  forth:  and  that  the  said  m 
invention  mentioned  in  the  declaration,  and  in  tl 
specification,  was  not,  at  the  time  of  the  making 
said  supposed  letters-patent,  gift  and  grant  of  p 
in  the  declaration  mentioned,  a  new  invention  m 
public  knowledge,  use,  and  exercise  thereof  witi 
realm, — whereby,  and  by  reason  and  means  wber 
said  supposed  letters-patent,  gift  and  grant  of  pr 
were  and  are  null  and  void,  and  of  none  effect; 
cation. 

Sixthly,  —  that  the  said  instrument  in  writii^ 
the  hand  and  seal  of  the  plaintiff,  in  the  ded 
mentioned,  was  and  is  a  certain  specification  and 
ment  in  writing,  iu  the  words,  letters,  and  fignr 
of  the  tenor,  and  to  the  effect,  in  the  defendani 
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ird  plea  above  mentioned  and  set  forth ;  and  that  the        1849. 

d    supposed  privilege  in  the  declaration  mentioned,        

B    not  and  is  not  a  privilege  of  the  sole  working  or      Nickbl$ 
kiiig  of  any  manner  of  manufacture,  —  whereby,  and         Rosi. 
reason  and  means  whereof,  the  said  supposed  letters* 
exit,  gift  and  grant  of  privilege  in  the  declaration 
rm-fcioned,  were  and  are  null  and  void,  and  of  none 
;  verification* 
kventhly,  —  that  the  said  supposed  invention  men-  7.  That  the 

in  die  declaration,  and  in  the  said  specification  invention  was 
le  defendant's  said  third  plea  set  forth,  was  not,  at 
'time  of  the  making  of  the  said  supposed  letters- 
it,  gift  and  grant  of  privilege  in  the  declaration 
ca-tioned,  of  any  use,  benefit^  or  advantage  to  the 
>lxcy  —  whereby,  and  by  reason  and  means  whereof, 
supposed  letters-patent,  gift  and  grant  of  pri- 
were  and  are  null  and  void,  and  of  none  effect ; 
ification* 
S^ighthly,  —  that   the    said    instrument  in  writing  8.  TiuX  it 


the  hand  and  seal  of  the  plaintiff,  in  the  dedara-  Y^  °^^ 

.         •  duly  de- 

^   xnentioned,  was  and  is  a  certain  specification  and  scribed. 

snument  in  writing,  in  the  words,  letters,  and  figures, 
^  of  the  tenor,  and  to  the  effect,  in  the  said  third  plea 
>v^^  mentioned  and  set  forth,  and  a  true  copy  of  the 
L  drawing,  and  of  each  of  the  said  letters  and  figures 
i^'tloned  in  the  said  specification,  is  hereunto  annexed, 
w-i.thout  this  that  the  plaintiff  did,  by  the  said  instru- 
^^  in  writing  under  his  hand  and  seal,  in  the  dedara- 
^  mentioned,  particularly  describe  the  nature  of  the 
i  supposed  invention,  and  in  what  manner  the  same 
*  to  be  performed,  in  manner  and  form  as  the  plaintiff 
A  a^bove  in  the  declaration  alleged ;  concluding  to  the 
HWitry. 

5iinthly,  —  that   the  plaintiff   did    not   within    six  9.  That 
»leiidar  months  next  and  immediately  after  the  date  of  sufficient  ape- 
^^  aaid  supposed  letters-patent  in  the  declaration  men-  inroiied. 


no 
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tioned,  cause  any  instrument  in  writings  under  the  hiai^ 
and  seal  of  the  plaintiff,  particularly  describing  iii<S 
ascertaining  the  nature  of  the  said  supposed  inyentioct^ 
and  in  what  manner  the  same  supposed  invention  wi^ 
to  be  performed,  to  be  inroUed  in  Her  said  MajeityW 
siud  high  court    of   Chancery,  —  whereby,   and  bjT 
reason  and  means  whereof,  theretofore,  and  before  te 
commencement  of  this  suit,  and  also  before  the  com* 
mitting  of  the  sdd  several  supposed  grievances  in  di» 
declaration  mentioned,  and  after  the  expiration  of  nr 
calendar  months  next  and  immediately  after  the  date  of* 
the  said  supposed  letters-patent,  to  wit,  on  the  22nd  oT 
October^  1838,  the  sud  supposed  letters-patent,  and  tbtt 
said  supposed  licence^  power,  privil^e,  and  anthorit]r" 
in  the  declaration  mentioned,   and  all  other  rightly 
liberties,  privileges,  and  advantages  whatsoever  granteS. 
by  the  same  supposed  letters-patent,  Utterly  ceased,  de^ 
termined,  and  became  void ;  verification. 

Tenthly,  not  guilty. 

The  plaintiff  joined  issue  on  the  first,  eigfatb,  uA 
tenth  pleas. 

To  the  second,  he  replied,  —  that,  before  the  sending 


plea. 


Replications. 

To  the  second  of  the  warrant  and  writ  closed  in  that  plea  first  men- 
tioned, the  plaintiff  had,  on  the  12th  of  Mareh^  1838, 
presented  the  petition  in  the  declaration  mentioned, 
and  ^that  Her  said  Majesty  had  been  then  gradooslj 
pleased  to  condescend  to  his  request,  and  to  grant  the 
letters-patent  so  brought  into  the  court  here  as  af(»e- 
said ;  that,  by  a  mistake  on  the  part  of  a  derk  in  the 
office  of  one  of  Her  Majesty^s  principal  secretaries  of 
state,  in  preparing  a  certain  document,  called  the 
Queen's  warrant,  —  being  the  authority  from  Her  add 
Majesty  to  her  solicitor-general  to  prepare  a  certain 
other  document,  called  the  Queen's  bill, — the  word 
"  covering,"  in  the  title  of  the  plaintiff's  invention  wis 
written  '^  recovering ; "  that  such  mistake  was  copied 
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ICd  the  said  QueeD's  bill,  and  into  a  certain  other  docu-        1849. 
ezit>   called  the   signet   bill^   and  also  into  the   said 
eurrant  and  writ  of  privy  seal ;  and  that  such  writ  of 


Nickels 


seal^  as  set  out  in  the  defendant's  second  plea,  and  Ross, 
n-^aining  such  mistake,  was  delivered  to  the  said 
cellor  oa  the  2l8t  oi  Aprils  1838,  and  the  day  of 
delivery  was  duly  entered  of  record  as  in  the  said 
alleged,  and  letters-patent  were  made  as  in  the 
plea  first  alleged ;  and  that,  from  the  time  the  said 
of  privy  seal  was  first  delivered  to  the  said  chan- 
ilor,  the  same  had  hitherto  remained  in  Her  Majesty's 
chancery ;  that  Her  Majesty,  having  been  in- 
ed  of  the  mistake  so  made  as  aforesaid,  was  gra- 
»mxfily  pleased,  on  the  29th  oi  Marchy  1841,  to  order 
i^^  the  said  Queen's  warrant,  signet  bill,  and  Queen's 
il^  should  be  amended^  to  agree  with  Her  Majesty's 
y^^l  intention,  and  that  the  word  "  recovering  "  should 
i  nciade  '^  covering,"  in  the  said  warrant  and  bills  ;  and 
Ti^  flame  were  on  the  day  aforesaid  amended  accord- 
ogly;  the  said  writ  of  privy  seal  was  also,  on  the  day 
«ftd  year  last  aforesaid,  by  Her  said  Majesty's  then 
deeper  of  Her  said  Majesty's  privy  seal,  by  virtue 
tad  in  pursuance  of  Her  Majesty's  command,  altered,  to 
sgree  with  the  said  Queen's  bill,  signet  bill,  and  Queen's 
warranty  —  which  is  the  alteration  mentioned  in  the 
and  plea ;  and  that,  at  the  time  of  such  alteration,  the 
»id  writ  of  privy  seal  remained  in  the  said  chancery, 
but  the  keei)er  of  the  privy  seal  held  Her  Majesty's 
privy  seal,  —  which  was  the  alleged  sealing  of  the  said 
warrant  and  writ  in  that  behalf  in  the  said  plea  men- 
tioned ;  that  such  warrant  and  writ  being  so,  by  com- 
tDand  of  Her  Majesty,  altered  as  aforesaid,  did  remain  in. 
Her  Majesty's  chancery  in  the  form  in  the  said  plea  men- 
doned,  which  was  the  delivery  of  such  alleged 'amended 
rrit  to  the  chancellor  in  the  plea  mentioned  ;  that  such 
wrrit  having  so  remained  in  the  said  chancery,  from  the 
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1849.        said  2l8t  of  April,  1838,  to  the  19th  ot  January,  1844, 
■  the  said  chancellor  was  pleased,  on  the  day  and  year 

INI0KBL8      jj^  aforesaid,  to  indorse  on  the  said  writ,  that  he  had 
Ross.         received  the  same  for  the  purpose  of  altering  the  woid 
^^  recovering  "  in  the  said  letters-patent,  to  the  ward 
^^  covering," — which  was  the  allied  entering  of  record  of 
the  receipt  of  the  said  allied  second  writ  of  pri^  aeal 
in  the  said  plea  mentioned ;  that,  thereupon,  the  and 
chancellor  was  pleased,  on  the  day  and  year  last  afore- 
said,  to  alter  the  word  ^'  recovering  "  in  the  said  letter- 
patent,  to  the  word  ^'  covering,"  to  agree  with  the  and 
writ  of  privy  seal  so  amended  as  aforesaid,  — whidi  wia 
the  alleged  making  of  the  letters-patent  in  the  said  pkt 
secondly  mentioned ;  that  the  letters-patent  so  brou^ 
into  court  by  the  plaintifi^.  and  then  remaining  in  tk 
court  here,  were  the  letters-patent  granted  to  him  oi 
the  said  21st  of  April,  1838,  and  so  amended  as  afore- 
said ;   and  that  he  had  brought  his  action  and  declared 
against  the  defendant  for  a  breach  of  such  letters^tent, 
—  without  this  that  the  said  letters-patent  so  graated 
to  the  plaintifT  were  by  the  said  chancery  cancelled,  and 
the  parchment  writing  of  the  same  altered  into  suck 
other  letters-patent,  as  in  the  second  plea  allied,  b 
manner  and  form  as  the  defendant  had  above  allied; 
concluding  to  the  country. 
To  the  third        To  the  third, — that  the  representation  and  suggestion 
^^^^  so  made  by  the  plaintiff  to  Her  Majesty,  was  not  fiiiae 

or  untrue,  in  manner  and  form  as  the  defendant  had 
above,  alleged,  —  concluding  to  the  country. 
To  the  fourth       To  the  fourth,  —  that  the  said  representation  and 
P^^^  suggestion  was  not  false  or  untrue,   in  manner  and 

form  as  the  defendant  had  alleged,  —  concluding  to  tbe 

country. 

To  the  fifth         To  the  fifth,  —  that  the  invention  in  the  dedaiatioi 

^'  and  specification  mentioned,  was,  at  the  time  of  tbs 

making  of  the  said  letters-patent,  a  new  invention  as  to 
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le  public  knowledge^  use^  and  exercise  thereof  within        1849. 

lis  reahn^  —  concluding  to  the  country.  

To  the  sixth,  —  that  the  privilege  in  the  declaration      Nickels 
entioned,  was  and  is  a  privilege  of  the  sole  working,  &c         r^, 
a  manufacture,  —  concluding  to  the  country.  To  the  sixth 

To  the  seventh,  —  that  the  said  invention  was,  at  the  P^^*- 
ne  of  the  making  of  the  said  letters-patent,  of  use,  &c  To  the  seventh 
the  public,  —  concluding  to  the  country. 

To  the  ninth,  —  that  he  plaintiff  did  within  six  Xo  the  ninth 
lendar  months  next  and  immediately  after  the  date  of  P^^a- 
e  said  letters-patent,  cause  an  instrument  in  writing, 
ider  the  hand  and  seal  of  him  the  plaintiff,  particu- 
ly  describing  and  ascertaining  the  nature  of  the  said 
rention,  and  in  what  manner  the  same  was  to  be  per- 
illed, to  be  inroUed  in  Her  said  Majesty's  high  coiurt 
chancery,  —  concluding  to  the  country. 

To  each  of  these  replications  the  similiter  was  added.  Similiter. 
The  cause  was  tried  before  Wildcy  C.  J.,  at  the  sit-    * 
igs  at  Westminstir  after  Hilary  term,  1847. 
The  specification  was  put  in,  as  follows :  — 
•*  Now,  know  ye,  that,  in  compliance  with  the  said  Specification. 
[>Tiso,  I,  the  said   (7.  Nickels,  do  hereby  declare  the 
ture  of  the  invention,  and  the  manner  in  which  the 
ne  IS  to  be  performed,  are  fully  described  and  ascer- 
ned   in   and    by  the   following    statement  thereof, 
*erence  being  had  to  the  drawing  hereunto  annexed, 
d  to  the  figures  and  letters  marked  thereon,  that  is  to 
jr, — The  invention  relates  to  certain  improvements 
y  or  additions  to,  the  apparatus  or  parts  constituting 
lat  is  called  braiding  or  plaiting  machines,  whereby 
on  enabled  to  produce,  by  such  machines,  elastic  and 
D-elastic  braids,  and  other  fabrics,  with  elastic  or  non- 
latic  strands,  yams,  or  threads,  introduced  lengthwise 
the  fabric,  and  four  or  more  in  the  same  surface  or 
ine,  or  mixtures  of  elastic  and  non-elastic  fibres  in 
mbination  in  the  same  fabric,  such  introduced  elastic 
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1849.        and  non-elastic  threads  or  strands  proceeding  lengthwise 

of  the  fabric  produced,  and  not  partaking  of  the  move- 

Nickels  n^ents  of  the  braiding  or  plaiting  threads  or  jams,  wluch, 
R068.  ^  the  progress  of  working,  twist  around  or  over  the 
longitudinal  introduced  threads,  and  plait  or  braid 
amongst  each  other,  whereby  I  am  enabled  to  prodace 
elastic  and  non-elastic  braid,  and  other  platted  fSabrics, 
wherein  are  contained  four  or  more  elastic  or  non-elastic 
strands  or  threads  on  the  same  plane,  which  are  covered 
by  the  ordinary  plaiting  or  braiding  operation  of  the 
machinery. 

The  construction  of  braiding  or  plaiting  machinery, 
wherein  all  the  threads  partake  of  like  movemente, 
and  all  aid  in  forming  a  fabric  of  plaited  threads, 
being  well  known  in  the  manufacture  of  braids,  it  will 
not  be  necessary  to  enter  into  a  long  description  of 
the  same :  all  that  will  be  required  to  make  the  in- 
*  vention  clear,  and  enable  a  workman  acquiunted  with 
such  machinery  readily  to  perform  my  invention,  whidi 
is  only  applicable  to  such  machines  as  work  with  four 
or  more  heads  or  circular  tables  for  actuating  a  system 
or  scries  of  bobbins,  and  consequently  capable  of  intro- 
ducing four  or  more  elastic  or  non-elastic,  or  a  combina- 
tion of  elastic  and  non- elastic,  strands  or  threads  in  the 
same  plane  within  the  plaited  or  braided  fabrics  whidi 
the  machine  would  otherwise  be  capable  of  producing. 
It  is  well  known,  that,  according  as  the  width  of  the 
braid,  or  other  plaited  fabric,  produced  by  bnudbg  ma- 
chines, is  wider  or  narrower,  so  are  the  number  of  heads 
or  revolving  tables,  with  their  bobbins,  employed ;  the 
threads  from  the  bobbins  being  caused  to  plait  or  braid 
with  one  another  by  the  revolution  of  the  tables  or 
heads  (each  bobbin,  in  the  course  of  its  working,  bang 
actuated  by  each  of  the  revolving  tables  or  heads),  so 
that,  at  one  moment,  each  of  the  tlu^eads  will,  in  succes- 
sion, be  at  one  selvage  of  the  fabric,  and  progressively 
traverae  across  the  fabric,  in  a  diagonal  direction^  to  the 
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other  selvage  of  the  fabric^  and  then  will  traverse  back,        1849. 

in  an  opposite  diagonal  direction^  to  the  selvage  from        

which  it  started,  and  so  on  across  from  selvage  to  Nickels 
selvage, — all  which  is  well  understood ;  and  the  plaiting  Rosa. 
or  braiding  bobbin  threads  alternately  pass  under  and 
over  the  longitudinal  .threads  or  strands,  thus  causing 
8Qch  longitudinal  threads  to  be  tied  into  a  fabric ;  the 
objects  of  my  invention  being,  —  first,  so  to  arrange 
and  adapt  the  mechanical  parts  and  the  apparatus  of 
braiding  machinery,  that  elastic  fabrics  may  be  pro- 
duced therein  with  four  or  more  strands  or  threads  of 
india-rubber  in  the  same  plane,  introduced  as  longi- 
tudinal threads, — secondly,  so  to  adapt  and  arrange  the 
mechanical  parts  and  apparatus  of  braiding-machines, 
that  elastic  fabrics  may  be  produced  therein  with 
four  or  more  strands  or  threads  of  india-rubber,  and 
non-elastic  threads,  in  the  same  plane,  introduced  as 
longitudinal  threads,  —  and  thirdly,  so  to  adapt  and 
arrange  the  mechanical  parts  and  apparatus  of  braiding- 
machines,  that  fabrics  may  be  produced  therein  with 
four  or  more  threads  or  strands  of  cotton,  silk,  wire,  or 
other  fibrous  materials,  in  the  same  plane,  introduced  as 
longitudinal  threads:  and,  in  oi*der  to  give  the  best 
information  in  my  power,  I  will  proceed  to  describe  the 
drawing  hereunto  annexed :  — 

Fiff»  1.  is  a  section  of  a  revolving  table  or  head,  and  Description  of 
of  one  plaiting  or  braiding  bobbin.     Fiff,  2.  is  a  side  ^1*®  drawing. 
view  of  a  braiding-machine  with  eight  revolving  tables 
or   heads,  and  seventeen  plaiting  or  braiding  bobbins. 
I^iff*  3.  is  a  front  view  of  the  machine.    And^.  4.  is  a 
plan. 

In  each  of  these  figures,  the  same  letters  indicate 
Bimilar  parts.  But  I  will  first  describe  Jiff.  1.,  which, 
as  before  stated,  shews  one  of  the  revolving  tables  or 
heads  in  section :  and,  as  all  the  heads  shewn  in  Jiffs. 
2.  3.  and  4.  are  of  a  similar  construction,  the  description 
now  given  will  be  applicable  to  all  the  tables  or  heads  : 

Y  Y  3 
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1849.        —  a  a  18  the  revolving  table^  which  is  of  a  like  constrac- 

tion  to  those  of  other  braiding-machines,  and  has  notches 

NicKEiiS       ^j,  i.e(5^sges  for  receiving  the  pipes  or  spindles  of  the 
Ro88.         plaiting  or  braiding  bobbins ;  as  is  clearly  shewn  m  the 
drawing,  and  as  is  well  understood.     The  table  a  moves 
on  a  hollow  spindle  &,  which  is  fixed  in  the  framing  of 
the  machine  by  screw  and  nut  at  b^*    Through  the  tube 
bj  the  strand  or  thread  of  india-rubber,  or  of  cotton,  or 
of  other  fibrous  material,  which  is  to  form  one  of  the 
longitudinal  elastic  or  non-elastic  threads  of  the  fabric, 
passes ;  this,  I  believe,  being  the  most  convenient  nsode 
of  introducing  the  longitudinal  threads  into  the  fabric  ; 
the  upper  part  of  the  tube  b  rising  to  such  a  portion 
amongst  the  braiding- threads,  that,  in  the  evolution  of 
those  threads  from  one  selvage  to  the  other  of  the  fitbric, 
they  pass  under  and  over  (and  lie  at  the  back  and  front* 
of  the  fabric)  each  of  the  longitudinal  threads  or  yams  r 
hence,   the  braiding   threads   will  tie  the  longitudinal 
threads  into  a  fabric,  the  longitudinal  threads  forming  th^ 
length  of  the  fabric,  and  the  braiding  threads  forming  the 
covering-  (when  sufficiently  closely  worked)  and  the  tie- 
threads  of  the  fabric,  —  the  closeness  of  the  covering  by 
the  braiding  threads  depending  on  the  relative  speed  &^ 
which  the  work  is   taken  up,  in  comparison  with  the 
speed  at  which  the  braiding  bobbins  pass  irom  selvage  t^> 
selvage  of  the  fabric    And  it  should  be  stated,  that,  al- 
though I  prefer  that  the  longitudinal  threads  (from  sepa- 
rate bobbins,  or  from  a  beam)  should  pass  up  throngfa 
the  axis  of  the  revolving  tables  or  heads,  it  is  evidetit 
that  the  longitudinal  threads  may  be  placed  on  the  topoT 
the  axis,  or  otherwise  above  the  table,  taking  care  that 
the  longitudinal  threads  are  so  conducted  up  between 
the  braiding  or  plaiting  threads,  that  such  plaitbg  or 
braiding  threads  may  pass  under  and  over  the  longito- 
dinal  threads,  and  in   such   manner  as  to  lie  on  tk  « 
two  surfaces  of  the  fabric  produced.     The  axes  or  pif 
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f  the  braiding  or  plaiting  bobbins  are  of  tubes,  as  here-         1849. 

3fore,  in   order  to   allow  of  means  for   stopping  the        

machine,  in  the  event  of  any  of  the  threads  breaking, 

Jid,  at  the  same  time,  keeping  the  thread  at  the  proper         Ross. 

fusion  at  all  parts  of  the  revolving  tables  or  heads,  as 

s  well  understood. 

The  machine  receives  motion  in  the  following  man- 
5r:  —  c  is  an  endless  cord  or  band  (driven  by  a  steam- 
gine,  or  other  power),  which  drives  the  pulley  d  on 
B  Jttis  e ;  such  axis  e,  by  the  cog-wheel/,  gives  motion 
tAe  axis  y,  by  taking  into  the  cog-wheel  h,  which  is 
[a^ed  on  the  axis  ff.  On  the  upper  part  of  the  axis  ff 
&  cog-wheel  i,  which  takes  into  and  drives  one  of  the 
f— wheels  j  on  the  tables  or  revolving  heads.  The 
f-  wheels  J  of  the  revolving  heads  gearing  one  into  the 
;  hence,  communicating  motion  to  one,  the  whole 
actuated,  and  caused  to  revolve  in  opposite  direc- 
;  and,  by  their  revolution,  they  cause  the  pipes  or 
■iKlles  of  the  braiding  bobbins  to  pass  from  one  re- 
v^ng  head  to  the  next,  as  is  well  understood,  —  the 
I>ct8  /  /  acting  as  guides  to  cause  the  pipes  or  spindles 
t:lie  braiding  bobbins  to  pass  in  the  proper  direction ; 

"^vhich  is  well  understood  in  the  making  and  working 
^icJing-machines.  m  is  the  roller  for  winding  up  the 
^\s. :  it  receives  motion  from  one  of  the  wheels  j, 
■^oh  takes  into  and  drives  the  wheel  n.  On  a  vertical 
^  at  the  back  of  the  machine,  o,  is  a  wheel  affixed  on 
same  axis  as  the  wheel  n ;  and  the  wheel  o  takes 
o  and  drives  the  wheel  p  on  another  vertical  axis  at 
*  hack  of  the  machine,  there  being  a  screw  or  worm 
^^ed  on  the  axis  of  the  wheel  /?,  which  drives  the 
^^r  m,  by  taking  into  the  wheel  y,  as  is  shewn  in  the 
^Ming.  And  it  will  be  seen  that  the  roller  m  will 
^d  up  the  work  faster  or  slower,  according  as  the 
^ace  m*,  m^,  m^  w^,  or  m*,  is  the  surface  at  any  time 
^ployed  for  moving  the  fabric:  and  it  will  be  seen 
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1849.        that  whichever  of  those  eurfaoes    is  being  used,  the 
speed  of  the  braiding  or  plaiting  bobbins  will  lemun 
^  the  same ;  consequently,  the  &bnc  produced  will  have 

Rom.  the  longitudinal  threads  more  or  less  closely  covered: 
and  the  covering  of  the  longitudinal  threads  may  be 
varied,  by  working  with  less  braiding  threads  than  theie 
are  pipes  or  spindles  for  braiding  bobbins^  that  is,  uong 
partly  empty  pipes  or  spindles,  by  which  an  open  net 
covering  wiU  be  shewn  on  the  sur&oes  of  the  l(»i^ta£nal 
threads,  or  the  fabrics  produced  thereby. 

In  the  event  of  any  of  the  braiding  threads  breakiDgy 
the  rod  i?t,  the  hollow  pipe  or  tube  whidb  is  the  axis  o£ 
that  bobbin,  will  fall,  and,  when  it  comes  to  the  fnnrfe 
of  the  machine,  will  come  against  the  tail  of  the  catdn 
r,  and  let  go  the  rod  s  from  the  roller  t,  whii^  wiU 
allow  of  the  driving  axis  fidling  towards  the  back  of 
the  machine,  and  thus  take  its  cog-wheel  out  of  actioiK^ 
—  all  which  is  weU  understood,  and  is  shewn  in  the 
drawing. 

"  Having  thus  given  a  description  of  the  machinerf* 
I  will  proceed  to  give  such  information  as  may  be 
desirable  for  varying  the  nature  of  the  fabrics  prodnoed 
in  the  machine.     The  machine  is  capable  of  including 
eight  threads  or  strands  of  india-rubber,  which  will  be 
worked  into  and  covered  by  the  plaiting  of  the  thieade 
from  the  braiding  bobbins :  and  it  should  be  imderstood^ 
that  the  threads  or  strands  of  india-rubber  may  be  im— 
covered,  or  covered  by  any  of  the  known  means.    The 
india-rubber  threads  or  strands  which  are  to  constitute 
the  longitudinal  threads,  are  to  be  wound  on  to  bobbin^ 
or  beams,   but,   by  preference,   one  bobbin  to  eidb 
thread:  and  care  should  be  taken   that  the  bobbins 
should  be  equally  weighted,  in  order  that  the  stianda 
should  all  be   worked  into  the  &bric  with  an  equal 
strain.     One  india-rubber  thread  is  to  be  passed  up  the 
hollow  axis  of  each  of  the  revolving  heads  or  tables*' 
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i  8iich  is  to  be  the  case  when  working  with  longitu-  1849. 
tal  threads  of  silk,  cotton,  or  other  suitable  fibrous 
lerialfl.  The  plaiting  or  braiding  threads,  together 
h.  the  india-rubber  threads,  are  to  be  collected  Ro«8. 
ether,  and  passed  over  the  wire  guide,  and  then  to 
roller  fn,  or  other  means  of  winding  up  the  work 
it  is  made ;  the  machine  being  capable  of  yarying 
speed  of  drawing  up  the  work  quicker  or  slower  in 
ipurison  with  the  speed  of  the  evolutions  of  the 
bins,  the  closeness  or  openness  of  the  pliuting  may, 
leretofore,  be  regulated. 

'  In  case  it  be  desirable  to  make  a  fabric  with  less 
.ntitj  of  india-rubber  threads,  yet  of  the  width  the 
it  revolving  heads  or  tables  usually  produce,  in  such 
t^  only  part  of  the  hollow  axes  of  the  tables  or  heads 
r  be  suppUed  with  india-rubber  threads,  whilst  the 
3T  hollow  axes  may  remain  empty.  Thus,  any  de- 
3  of  elasticity  may  be  obtained ;  because  the  threads 
Q.  the  bobbins  where  there  are  no  india-rubber  threads 
lie  heads  or  tables,  will  produce  simple  plaiting  or 
Lding  fabric.  And,  again,  if  it  be  desired  to  control 
elasticity  of  the  fabric  produced  in  the  machine,  in 
:m  case,  some  of  the  hollow  axes  may  be  supplied 
ki.  india-rubber,  and  some  with  threads  of  cotton, 
»  or  other  fibrous  materials,  by  which  the  fabric  will 
^  the  elasticity  of  the  india-rubber,  and,  at  the 
L^  time,  that  elasticity  may  be  prevented  being 
vvn  on  beyond  that  distance  from  which  it  will  re- 
1^  to  its  proper  length.  Thus,  with  the  machine 
"v-e  described,  a  good  fabric  may  be  obtained  by  sup- 
^Tig  the  hollow  axis  of  the  first  revolving  table  with 
6«^s  of  cotton  or  other  fibre,  the  second  with  india- 
>ter  thread,  the  third  with  cotton  or  other  fibre,  the 
iX!th  and  fifth  with  india-rubber  thread,  the  sixth 
^^  cotton  or  other  fibrous  material,  the  seventh  with 
lia^rubber  thread,  and  the  eighth  with  cotton  or  other 
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fibrous  materials.     I  give  this  merely  as  an  instanoe; 
asy  the  numbers  of  each  of  the  threads  may  be  varied: 
but,  whatever  be  the  threads  supplied  to  the  revolvbg 
heads,  —  whether  elastic  or  non-elastic, — they  will  all 
be  laid  into  the  fabrics  longitudinally,  and  in  the  aame 
plane  with  each  other.     Thus  may  fabrics  of  different 
strengths  of  elasticity  be  obtained,  and  also  of  di^nt 
weight,  depending  on  the  weight   of  the  non-elastic 
threads,  in  comparison  with  the  india-rubber  threads,— 
which  is  important  for  surgical  bands  and  other  pn> 
poses :    or,  other  fabrics  may  be  made  with  all  noo- 
clastic  threads  or  fibrous  material  laid  longitudinally  oa 
the  fabric  produced,  such  threads  being  wound  on  soitr 
able  bobbins  or  beams,  and  applied  to  the  machine  as 
above  described. 

*^When  fabrics  are  plaited  by  this  description  of 
machinery,  having  india-rubber  threads  or  strands  laid 
in  longitudinally,  they  are  to  be  submitted  to  hea^  by 
the  application  of  a  hot  iron,  as  is  well  understood  ix^ 
obtaining  elasticity  to  woven  fabrics,  where  theyar^ 
partly  of  india-rubber  in  a  stretched  state;  for,  th^ 
thread,  when  being  worked  into  the  fabric  of  a  braiding- 
machine,  is  in  the  same  condition  as  is  used  for  wea^" 
ing  purposes,  all  which  is  well  understood, — which  wiU 
reduce  the  length  of  the  fabric  produced  in  the  braidings 
machine. 

"I  would  here  remark   that  I  have  only  thoogb^ 
it  necessary  to  shew  one  machine  for  plaiting  flat  fabrics 
having  eight  revolving  heads  or  tables :  but  it  is  evideat 
that  machines  may  be  made  with  as  few  as  four  r^ 
volving  heads,  and  many  more  than  eight :  and  eacii 
revolving  table  or  head  have  a  hollow  axis,  or  other 
suitable    means    for   longitudinal   strands  or  threader 
as  above  explained,  depending  on  the  nature  of  the 
fabric  to  be  produced.     I  do  not,  therefore,  confine  mj 
invention  to  any  particular  number  of  revolving  tabb 
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heads  and  their  bobbins,   to  this   or  the  circular        1849. 

shine  hereafter  mentioned,  provided  the  mechanical 

ts  and  apparatus  constituting  the  machine  are  suit- 

Y  arranged  or  adapted  for  producing  fabrics  having         itoss 

r  or  more  yams  or  strands  laid  longitudinally  into 

plaited  or  braided  fabrics,  as  herein  described. 
'*  The  drawing  shews  also  parts  of  another  braiding- 
chine,  which  differs  from  that  above  described ;  inas- 
ich  as,  in  the  former  machine,  the  bobbins,  having 
ised  from  one  selvage  to  the  other  selvage,  pass  back 
un;  bu^,  in  the  machine  partly  shewn  at  figures  5. 
md  7.,  the  apparatus  is  so  arranged  that  the  bobbins 
constantly  performing  in  a  circle,  and  consequently 
.  produce  a  hollow  cylinder  of  plaited  fabric ;  and, 

revolving  tables  or  heads  having  hollow  axes,  or 
^r  suitable  arrangement,  may  have  strands  or  threads 
tic  or  non-elastic,  or  a  combination  of  elastic  and  non- 
tic,  laid  longitudinally  into  such  cylindrical  tubes  of 
t;«d  fabrics,  and  in  the  same  plane  or  surface ;  such  ma- 
te differing  from  other  braiding  or  plaiting  machines 
r  inasmuch  as  it  is  capable  of  laying  such  longitudinal 
»ids  into  the  plaited  fabric  as  it  is  made  ;  and,  if  it 
Icsired,  such  tube  of  plaited  fabrics  may  be  worked 
•  a  cord,  or  a  quantity  of  threads,  and  will  then  re- 
ble  a  covering  machine  of  the  ordinary  kind,  ex- 
iing  inasmuch  as  it  has  the  capability  of  introducing 
longitudinal  threads  herein  explained. 

The  various  parts  in  these  figures  being  marked 
^  the  same  letters  of  reference  as  those  employed 

the  other  machine,  and  as  this  machine  does  not 
iirwise  differ  from  other  machines  which  make  cir- 
IX  tubes  of  plaited  fabric,  the  description  above 
-n  will  be  sufficient  for  the  workman.  And  I  would 
e,  that,  according  to  the  number  of  revolving  tablet* 
^  their  bobbins,  and  their  strength,  and  the  nature 
the  yarn  or  threads  u^ed,  t«()  may  be  the  fabrics  pro- 
ceed in  these  machines :  and  the  circular  machine  will 
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be  particularly  applicable  for  making  elastic  and  other 
cords,  ropes,  rigger- bands,  and  such  like  fEibrios,  appli- 
cable to  various  useful  purposes. 

^*  Having  thus  described  the  nature  of  the  inventioD, 
and  the  manner  of  performing  the  same,  I  would  hate 
it  understood  that  I  make  no  claim  to  any  of  the  parti 
of  the  apparatus  constituting  the.  machine  sepaiatdj, 
nor  combined,  so  far  as  the  same  have  been  before 
known  and  in  use.  And  there  may  be  variations  made 
in  the  machine,  without  departing  from  the  nature  of  the 
machine,  so  long  as  the  general  adaptation  and  arrange- 
ment of  the  parts  be  as  herein  described." 

Evidence  was  given,  on  the  part  of  the  plaintifl^  to 
shew  that  a  machine  constructed  like  his, — with  four 
or  more  elastic  or  non-elastic  longitudinal  threads,  so 
introduced  into  the  fabric,  by  means  oi  fixed  hollow 
spindles,  as  to  allow  the  plaiting  or  braiding  threads  to 
intertwine  amongst  them  without  diverting  them  from 
their  longitudinal  position,  —  had  never  been  in  use 
before  the  date  of  the  letters-patent :  but  he  gave  no 
evidence  as  to  the  alleged  invention  having  been  com* 
municated  to  him  by  a  foreigner  residing  abroad. 

Mr.  Carpmael  was  called,  on  the  part  of  the  plaintiffy 
to  explain  the  nature  of  the  alleged  invention ;  and,  the 
specification  having  been  put  into  his  bands  for  that 
purpose,  it  was  objected  for  the  defendant,  that,  sinoe 
the  case  of  Neilson  v.  Harford  (a),  where  it  was  held 
that  the  construction  of  the  specification  is  for  the  coait 
alone,  the  witness  could  only  be  asked  to  ezphia 
technical  expressions,  or  terms  of  art,  like  the  word 
*^  mods  ^  in  the  will  of  Nollehins^  the  sculptor, — beiog» 
in  truth,  a  mere  translator ;  and  that  it  was  not  eoa^ 
petent  to  the  plaintiff  to  examine  him  as  to  what  wai 
claimed  by  the  specification  to  be  new,  and  what  was 
admitted  to  be  old.  The  objection,  however,  was  ow* 
ruled. 

(<i)  8  AT.  .\  W.  806.,  1  Webster  s  Patent  Cases,  331.  370. 
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Seyeial  witnesses,  machine-makers  and  others,  who        1849. 

were  called  on  the  part  of  the  defendant,  deposed  to        

their  having,  for  many  years  prior  to  the  date  of  the      Nicrblb 

pliuntiff*8  patent,  made  or  used  braiding-machines  with         Rom. 

from  two  to  twelve  hollow  revolving  spindles  for  the  Evidence  for 

purpose  of  introducing  longitudinal  strands  or  threads  the  defendant. 

into  the  fabric :  and  it  was  insisted,  that  the  specifica- 

tioii  was  ambiguous  and  obscure,  and  did  not  suffi- 

caently  distinguish  between  what  was  claimed  as  new 

and  what  was  admitted  to  be  old ;  and  that  the  defend- 

mt  was  entitled  to  a  verdict  on  the  first  and  third 

issues,  the  plaintiff  having  given  no  evidence  to  shew 

khat  the  crown  had  power  to  grant  the  letters-patent, 

)r.  that  be  had,  as  alleged  in  the  petition  referred  to  in 

bfae  third  plea,  had  the  invention  communicated  to  him 

from  a  foreigner  residing  abroad. 

Four  questions  were  presented  by  the  lord  chief  Questions  left 
instice  for  the  consideration  of  the  jury, — first,  whether  ^  ^®  ^^' 
bfae  hollo wness  of  the  spindle  was  new, — secondly, 
■whether  the  having  the  hollow  spindle  fixed  or  station- 
iiy  was  new,  —  thirdly,  whether  the  raising  the  hollow 
ipindle  to  a  particular  point  of  elevation  above  the  bob- 
binsy  was  new, —  fourthly,  whether  a  combination  of  all 
these  was  new. 

The  jury  found  that  the  use  of  the  hollow  spindle  Finding. 
pras  not  new,  but  that  the  using  it  fixed  or  stationary, 
\oas  new. 

The  learned  judge  inclined  to  think  that  the  plea  of  Entry  of  ver- 
UMt  concessit  imposed  upon  the  plaintiff  the  necessity  of 
pving  affirmative  evidence  to  shew  that  the  crown  had 
yower  to  grant  the  patent ;  and  that  the  plaintiff  was 
ilso  bound  to  give  some  evidence  to  shew  that  the 
ttatement  in  his  petition  to  the  crown,  that  the  alleged 
nvention  had  been  communicated  to  him  by  a  foreigner 
'esiding  abroad,  was  true :  and  he  accordingly  directed 
I  verdict  to  be  entered  for  the  defendant  on  the  first  and 


704 


1849. 

NiCKBLS 

V. 

Ross. 


MICHAELMAS  VACATION, 

third  issues^  and  for  the  plaintiff  on  all  the  rest;  reflenriog 
leave  to  the  latter  to  move  to  enter  the  verdict  for  him  on 
the  first  and  third  issues,  if  the  court  should  be  of  opimoD 
that  his  ruling  thereon  was   erroneous, — and  to  the 
former  leave  to  move  to  enter  a  verdict  for  him  on  the 
fifth,  eighth,  and  ninth  issues,  if  the  court  should  be  »F 
opinion  that  the  specification  claimed  as  new  the  hollow 
spindle,  whether  fixed  or  revolving,  or  that  the  spedi^ 
cation  did  not  sufficiently  distinguish  between  what  w 
claimed  as  new  and  what  was  disclaimed  as  old. 


\ 


Rule  nisi  to 
enter  verdict 
for  plaintiff 
on  the  first 
and  third 
issues. 


The  Attorney  General,  accordingly,  in  Easter  temift^ 
1847,  on  behalf  of  the  plaintiff,  obtained  a  rule  nia  to 
enter  a  verdict  for  him  on  the  first  and  third  issue 
He  submitted  that  non  concessit  does  not  put  in  i 
the  representations  upon  which  the  crown  is  induced 
grant  the  letters -patent,  but  merely  puts  the  grantee 
prove  the  flict  of  the  grant  having  been  made,  and 
its  legal  efi'ect,  —  citing  Bedells  v.  Massey  (a),  and  tlie 
authorities  there  referred  to;  and,  as  to  the  third  issue, 
that,  the  plaintiff  having  alleged  in  his  declaration  that 
he  was  the  true  and  first  inventor  of  the  improvements 
for  which  the  patent  was  granted,  and  that  allcgatiooL 
not  having  been  traversed,  the  defendant  was  not  at 
liberty  to  controvert  the  fact,  and,  at  all  events,  t&it 
the  onus  of  proving  the  alleged  fraud,  lay  on  the  piitp 
asserting  it,  —  Doe  d.  Bridger  v.  lVhit€head{h)\  //?- 
liams  V.  The  East  India  Company  {c)\  and  that,  if  Jie 
plea  amounted  to  a  traverse  of  the   allegation  that  tie 
plaintiff  was  the  true  and  first  inventor,  the  evidence 
given  on  the  part  of  the  plaintiff  was  sufficient  toerti- 
blish  the  affirmative,  —  the  importer  being  an  invenW 


(rt)  7  M,  cV  G.  6\S().,  8  Scotl, 
N.  R.  337. 


P.  557. 

(c)  3  Ea9t,  192. 
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the  statute  2lJac.  1.  c.  3.  s.  6.,  -^Edgeberry  v.        1849* 
fphens.  (a)  "— 

NlCKBLB 

9f.  D,  mU  also  obtained  a  rule  nisi  to  enter  a  verdict         Ross, 
the  defendant,  on  the  fifth,  eighth,  and  ninth  issues,   Rule  nisi  to 
>ii  the  points  reserved  at  the  trial;  and  also  for  a  new  ^^^  verdict 
mJ,  on  the  ground  of  the  improper  reception  of  evi-  ^^  ^h^  gf^ 
mce  to  explain  the  specification,  and  that  the  verdict  eighth,  and 
the  plaintiff  was  against  the  weight  of  evidence,  "^      iwues. 
t    cited  Macfarlane  v.  Price  (J),  Harmar  v.  JPlayne  (c), 
i^King  v.  Cutler  {d\  and  Savory  v.  Price,  (e) 

9/.  2>.  iii//  and  Hindmarchf  in  Trinity  term,  1848,  Cause  shewn 

"vred  cause  acrainst  the  plaintiflTs  rule.    Non  concessit  ^^}^^}J^^  , 

°  ^  plaintiflTsruIe. 

^  in  issue  the  effect  of  the  grant,  —  whether  the  i.  As  to  the 
Lcen  was  in  a  position  to  make,  and  the  grantee  to  ^ff^'  ©^ »""» 
c^ive  it.  The  authorities  upon  the  subject  are  few 
1  dear.  In  Co,  Litt.  260.  a,  it  is  said,  that,  *^  if  a 
»xit  by  letters-patent  under  the  great  seal,  be  pleaded 
i  shewed  forth,  the  adverse  party  cannot  plead  nul 
wecordf  for  that  it  appears  to  the  court  that  there  is 
Ift  a  record ;  but,  inasmuch  as  it  is  in  nature  of  a  con- 
■^ance,  the  party  may  deny  the  operation  thereof, 
p^fore  he  may  plead  non  concessit^  and  prove  in 
lence  that  the  King  had  nothing  in  the  thing  granted, 
tlie  like ;  and  so  it  was  adjudged."  So,  in  Hynde^^ 
^3  it  was  resolved  by  the  court  {cf\  "  that  it  is  true  that 
OTds  import  in  themselves  truth,  and  conclude  all 
O.  from  denying  anything  appearing  within  the 
ord,  as  antedate,  &c.  (A).  But,  to  take  averment 
^tch  stands  with   the  record,   and   which   doth  not 

{a)  2  Salk,  44?.,  1  Webster  8  (g)  ^  Co.  Rep.  71.  b. 

^nt  Cases,  35.  (h)  Citing   37  H.  6.  21.  b. 

(6)  1  Stark.  N.  P.  C.  199.,  (^Quartermains  case,  37  H.  6, 

^Asters  Patent  Cases,  74.  fo.   21.  b.,  pL  90  Piowd.  Com. 

(c)  11  East,  101.  491.  8  &  9  Eliz.y  Dyer,  242. 

(i)  1  Stark.  N.  P.  C.  354.  (Whiteacres  v.  Thuriand). 
(e)  E.SsM.l. 
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1849.         impugn  any  thiDg  apparent  nvithin  the  reoord,  the  kw 
——        doth  well  admit  and  allow :  as^  against  a  fine  upon 
Nickels       release,  to  say  that  the  conusee  had  nothing  at  the  time 
f^^        of  the  fine  levied,  as  it  is  held  in  16  i/.  7.  5.  b.  (a).  So, 
against  the  Eang's  letters-patent  under  the  great  eeil 
shewed  in  court,  none  can  deny  them ;  but  nan  ameetat 
per  prted.  literas  patenteSy  is  a  good  plea,  for,  although 
there  be  such  letters-patent,  yet  perhaps  nothing  pM 
by  them,  and  so,  per  consequens,  non  coneestit,    Aad, 
although  inrolment,  or  other  matter  of  record,  shall  not 
be  tried  per  pats,  yet  the  time  when  the  inrolment  wai 
made,  shall  be  tried  per  pais  ;  for,  the  inrolment  itsdf 
shall  never  be  drawn  in  question  (for,  that  is  agreed 
by  both  parties),  but  only  the  time  of  it,  as^  in  tk 
other  case,  where  one  pleads  a  grant  of  the  King  by  hii 
letters-patent  under  the  great  seal,  and  the  other  ^eab 
turn  concessit  by  the  same  letters-patent,  in  that  cue 
the  letters-patent  are  confessed,  but  the   eflfect  aal 
operation  of  them  is  denied;   and  therefore  die  trU 
shall  not  be  where  the  letters-patent  bear  date,  hot 
where  the  lands  lie;   as   it  was  adjudged."    AgiiD» 
in  Ederis  case  (6),    ''  in   the   Eang's  Bench,  in  tres- 
pass  quare   clausum  fregit  apud  Martham,   in  cm/ 
Norf.,  by  Thomas  Eden  and  William  Frankfynj  agaittt 
Edward  Brown,  the  defendant  pleaded  that  the  QoeeD 
was  seised  in  fee,  in  right  of  Her  crown,  and,  by  Her 
letters-patent  under  the  great  seal,   bearing  date  ft 
Weldhally  in  canC  Essex,  ^c,  concessit  tenemenf  prai* 
in  quibusy  Sfc,  cuidam  A.  B.  &c     The  plaintiff  took 
issue,  quod  non  concessit  tenement  pmd^  per  pr0Bdktsi 
literas  patentes.      And   this   issue   was   tried  in  tke 
county   of   Norfolk,    where   the    land    lay,   and  not 
where  the  letters-patent  bore  date,  and  the  jury  foood 
for  the  plaintiff;  and  it  was  moved  in  arrest  of  jn^ 
ment,  that  it  ought  to  have  been  tried  where  tbe 

(a)  P.  16  H.  7,  fo.  5.  b.,  pi.  2.         (6)  6  Co.  Rep.  15.  b. 
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lettera-patent  bore  date ;  et  nan  allocatur  per  curiam ;  1849. 
fiwr,  the  letters-patent  being  matter  of  record,  and  ■■ 
ahewed  to  the  court  under  the  great  seal,  cannot  be  Nickels 
denied,  nor  can  the  party  plead  nul  tiel  record  i^inst  r^^ 
them,  being  shewed  under  the  great  seal ;  and  therefore 
die  effect  of  the  issue  of  non  concessit^  is,  that  the  Queen 
had  nothing  in  the  land,  or  that  the  tenements  did  not 
pMB  by  the  letters-patent,  in  which  cases  it  shall  be 
tried  where  the  land  lies:  and  so  it  was  adjudged." 
The  doctrine  laid  down  in  these  cases  is  confirmed  by 
Baddeley  v.  Leppingu)eU{a)y  where  Wilmoty  J.,  deliyering 
the  judgment  of  the  court,  says :  ^'  Non  concessit  puts  the 
operation  of  the  grant  in  question.  If  a  man  pleads  a 
grant  from  the  crown  under  the  great  seal;  and  the 
other  pleads  non  concessit;  in  this  case,  the  letters- 
patent  are  confessed ;  but  the  effect  and  operation  of 
tiiem  is  denied :  the  effect  of  that  issue  of  non  concessit^ 
\Bj  that  the  crown  liad  nothing  in  the  land,  or  that  the 
tenements  did  not  pass  by  the  letters-patent.  So  is 
Hynii£%  case,  in  4  Co.  71.  b.,  and  Ederi^  case,  in  6  Co. 
16.  b.,  expressly."  That  case  is  precisely  in  point. 
\Mavie^  J.  Suppose  the  crown,  being  seised  of  land, 
granted  it  in  apt  terms,  but  upon  a  false  suggestion,  — 
Doold  you  give  evidence  of  that  false  suggestion  under 
pum  concessit  f]  The  cases  above  cited  shew  that  that 
may  be  done.  [^Mauky  J.  JEden^s  case  and  Baddeley 
V.  I^eppingwell  certainly  do  not,  either  of  them,  establish 
that  point.  In  the  case  oi  Alton  Woods  (li)y  there  is 
much  discussion  as  to  the  effect  of  false  recitals  in  the 
King's  grant.]  Non  concessit  puts  in  issue  all  that  the 
plaintiff  was  before  the  new  rules  of  pleading  bound  to 
prove  under  the  general  issue:  and  its  effect  is  not 
Darrowed  by  the  allegation  in  the  declaration  that  the 

(a)  3  Burr.  1544.  (6)  1  Co.  Rep.  40.  b. 
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1849;       plamtifF  was  the  true  and  first  inventor.    It  is  not 
essential^  though  usual^  so  to  aven 

The  third  plea  sets  out  the  specification  and  the  ped- 
RoBs.        tion  upon  which  the  patent  was  founded*     The  petitica 


NlCKBU 


2   As  to  the    ^^^^  ^^  ^^  evidence.     It  purported  to  ground 
third  plea.        pUiintiff 's  chum  to  the  exclusive  privilege  he  sought, 

upon  the  fact  of  his  having  obtained  the  informatioQ 
from  a  foreigner  residing  abroad.     The  plea,  it  is  trne^ 
does  not  allege  that  the  plaintiff  acted  wilfoUy  and 
corruptly.     The  question  is,  upon  which  party  rests  the 
burthen  of  proof.     The  rule  of  law  referred  to  by  Lord 
Ellehbarough  in  Williams  v.  The  East  India  CampaKi/{a)i 
— that,  "  where  any  act  is  required  to  be  done  on  the 
one  part,  so  that  the  party  neglecting  it  would  be 
guilty  of  a  criminal  neglect  of  duty  in  not  having  done 
it,  the  law  presumes  the  affirmative^  and  throws  the 
burthen  of  proving  the  contrary,  that  is,  in  such  case^ 
of  proving  a  negative,  on  the  other  side," — has  no  impli- 
cation  here.     Prima  fade^   all   monopolies   are  v<»d. 
The  statute  21  Jac.  1.  c.  3.  s.  1.  is  merely  dedaratoif 
of  the  common  law :  but  the  6th  section  declares  and 
enacts  ^^  that  any  declaration  before  mentioned,  shall 
not  extend  to  any  letters-patent,  and  grants  of  privilege 
for  the  term  of  fourteen  years,  or  under,  hereafter  to  be 
made,  of  the  sole  working  or  making  of  any  manner  of 
new  manufactures  within  this  realm,  to  the  true  ad 
first  inventor  and  inventors  of  such  nuinufactures,  which 
others,  at  the  time  of  making  such  letters-patent  and 
grants  shall  hot  use,  so  as  also  they  be  not  contrary  to 
the  law,  nor  mischievous  to  the  state,  by  raising  prices 
of  commodities  at  home,  or  hurt  of  trade,  or  generally 
inconvenient."     It  is  for  a  party  who  seeks  to  establish 
a  monopoly,  to  bring  his  case  within  the  exception,  and 
not  for  the  party  opposing  it  to  shew  the  contrarjr. 

(a)  SEast,  199. 
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Trom  the  time  of  Lord  Hardioicke,  downwards,  the        1849. 

isual  course,  in  the  case  of  an  infringement  of  a  patent 

ight,  where  an  application  has  been  made  to  a  court  of 

quity  for  an  injunction,  has  been,  to  refuse  the  injunc-        Ross. 

ion,  unless  the  right  has  been  established  in  a  court  of 

aw:  Blanchard  y.Hill{a)\  Bacon  v,  Spottistcoode(b); 

Cartwright  y.  Amatt{c)\  Harmery.  Plane. {d)  The  prin- 

aple  laid  down  in  these  cases,  is,  that  a  patent  is  a  bar* 

fain  between  the  public  on  the  one  side  and  the  patcn- 

ee  on  the  other ;  and  that  care  must  be  taken  that  the 

niblic  gets  the  consideration   for  the  grant,  and  that 

he  patentee  is  a  person  from  whom  the  consideration 

DOves.     The  statute  requires  that  the  patentee  shall 

)e  the  true  and  first  inventor.     What  do  these  words 

nean  ?    Prior  to  the  statute  21  Jac,  1.  c.  3.,  an  importer 

ras  held  to  be  an  inventor:    The  case  of  Monopolies 

'Darcy  v.  Allin).  (e)     In  the  case  of  The  Clothtcorhers 

f  Ipswich  {g\  it  was  resolved  by  tlic  court,  that,  "  if  a 

nan  hath  brought  in  a  new  invention  and  a  new  trade 

nrithin  the  kingdom,  in  peril  of  his  life,  and  consumption 

>f  his  estate  or  stock,  &c.,  or,  if  a  man  hath  made  a 

icw  discovery  of  any  thing ;  in  such  cases,  the  King, 

>f  his  grace  and  favour,  in  recompense  of  his  costs  and 

ravail,  may  grant  by  charter  unto  him,  that  he  only 

jhall  use  such  a  trade  or  trafique  for  a  certain  time, 

because  at  first  the  people  of  the  kingdom  are  ignorant, 

ind  have  not  the  knowledge  or  skill  to  use  it."     So, 

in   Sheppard^Q  Abridgment  (A),  it  is  said  that  "  it  is 

generally  held  by  the  judges  that  the  King  may,  for  a 

(a)  2  Atk,  484.  (g)  Godholt,  351.,  p.  252. 

(6)  1  Beavan,  SS^.  (A)  Part  III.  p.  6 1.,  Pre- 

(c)  2   li,  4*  -''•  ^-S.  rogative   of  the   King,   pi.  2. ; 

id)  14  Km.  130.  136.  citing    Hughes  s    Abridgment, 

(e)  1 1  Co.  Rep.  84.,  Noy^      254 ,  Godb.  253. 

178.,  1  Webster  s  Patent  Cases, 
1.5. 
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1849.  reasonable  time,  grant  a  monopoly  patent  of  that  whidi 
any  man,  at  liis  own  charge,  wit,  and  invention,  diall 
bring  in  as  a  new  trade  or  dcyice  into  the  realm ;  or 

R068.  Any  new  engine,  tending  to  the  iiirtherance  of  it,  for 
the  good  of  the  realm."  Edgeberry  y.  Stephew  {a)  and 
other  cases  {b)  have  decided  that  an  invention  the  know- 
ledge  of  which  is  imported  from  abroad,  may  be  the 
subject  of  a  patent:  but  that  is  the  only  exoeptkn 
which  has  ever  been  made  out  of  the  words  of  the 
statute;  it  has  never  been  held  that  a  communici- 
tion  received  from  a  person  residing  abroad,  such  pe^ 
fK)n  not  being  a  foreigner,  will  sustain  a  patent  la 
TenvjanV^  case(c),  a  patent  founded  upon  a  commom- 
cation  made  to  the  patentee  by  a  Scotchman  residing  in 
Glasgow y  was  held  void.  {^Coltman^  J.  Do  you  contend 
that  a  communication  made  to  the  party  by  an  English- 
man residing  abroad,  would  not  be  sufficient  to  entitk 
him  to  the  patent?]  There  is  no  case  in  which  that 
has  been  decided.  But  the  statement  invariably  v^ 
that  the  information  was  received  from  a  foreigner 
residing  abroad.  [^IVilde^  C.  J.  The  circumstance  ef 
the  party's  importing  a  new  manufacture,  and  giving 
the  public  of  this  country  the  benefit  of  it,  is  the  Uae 
of  the  grant  of  a  temporary  monopoly  to  him.  I  am  not 
aware  that  it  has  ever  been  considered  necessary  thit 
the  informant  should  be  a  foreigner.]  If  the  patentee 
has  obtained  the  grant  from  the  crown  by  means  of  a 
representation  which  is  untrue,  the  patent  is  void.  Id 
Morgan  v.  Seaward  (d),  Parkcy  B.,  says :  **  That  a  fiJee 
suggestion  of  the  grantee  avoids  an  ordinary  grant  of 
lands  or  tenements  from  the  crown,  is  a  maxim  of  the 
common  law  :  and  such  a  grant  is  void,  not  against  the 

(a)  2  Scdk.  447.,  1  Webster's  (c)  Davies's  Patent  Qset, 

Patent  Cases,  35,  429-,  1  Webster,  lii5. 

(6)    See    Lombes     Patent,  (rf)  2  Af.  S^  W.  544.  56l, 

1  Webster  s  Patent  Cases,  38.  1  Webster's  Patent  Coses,  187- 
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crown  merely,  but  in  a  sait  against  a  third  pereon :        1849. 
TnwellY.  Carteret  (a);  Alcock  v.  Cooke,  (b)    It  is  on  — 

the  same  principle  that  a  patent  for  two  or  more  inven-  Niiwbm. 
tions,  when  one  is  not  new,  ia  void  altogether, — as  was  romu 
held  in  IIilly*'2Tiompson(c)  and  Brunton  v.  Hawkes(d): 
for,  although  the  statute  invalidates  a  patent  for  want 
ci  novelty,  and,  consequently,  by  force  of  the  statute, 
the  patent  would  be  void,  so  far  as  related  to  that  which 
was  old,  yet  the  principle  on  which  the  patent  has  been 
held  to  be  void  altogether,  is,  that  the  consideration  for 
the  grant  is  the  novelty  of  all,  and,  the  consideration 
failing,  or,  in  other  words,  the  crown  being  deceived  in 
Its  grant,  the  patent  is  void,  and  no  action  maintainable 
upon  it."  The  patentee  must  be  either  the  inventor, 
pfoperly  so  called,  or  the  importer  of  the  invention.  In 
this  case,  the  plaintiff  in  his  petition  alleges  himself  to  be 
an  importer.  That  surely  must  be  a  material  suggestion. 
The  fact  of  his  making  the  application  in  that  form, 
shews  that  he  was  not  the  true  and  first  inventor  in 
any  other  way.  The  statement  in  the  petition  is  in 
the  nature  of  a  warranty,  the  truth  of  which  must  be 
proved  by  the  party  making  it,  and  any  fraud  or  con- 
cealment in  which  avoids  the  transaction:  Geach  v. 
IngaU{e)\  AsJiby  v.  Bates,  (ff)  The  rules  of  evidence 
are  rules  which  bend  to  the  necessity  of  the  case.  It 
is  impossible  for  the  defendant  to  prove  that  the  plaintiff 
did  not  receive  the  information  from  a  foreigner  residing 
abroad.  [^fVilde,  C.  J.  Suppose  you  had  pleaded  that 
the  plaintiff  was  not  the  true  and  first  inventor^ — must 
you  not  have  proved  the  negative  ?  Would  your  plea 
have  imposed  upon  the  plaintiff  the  necessity  of  proving 
the  affirmative  ?     Is  there  any  case  where  a  patentee 

(a)  3  Lev.  134.  (d)  ^  B.S^  Aid.  541. 

(6)  5  Bingh.  340.,  2  M.  S^  (e)  1^  M.  S{  W.  95. 

P.  625.  Ig)  ISM.SfW.  589. 

(c)  8  Taunt.  375.,  Q  J.  B. 
Moore,  4i24t, 
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1849*        has  proved  himself  to  be  the  true  and  first  inventor, 
by  shewing  that  he  obtained  his  knowledge  of  the 
invention  by  communication  from  a  for^gner  rendii^ 
abroad?]  There  is  not*  The  grant  can  have  no  opera&n 
against  us,  except  in  so  far  as  the  grantee  is  able  to 
substantiate  his  title.     It  is  suggested  in  Bowman  Ym 
Taylor  {a\  by  analogy  to  the  case  of  landlord  and 
tenant,  that  a  licensee  cannot  dispute  the  title  of  the 
patentee :  but,  in  Hayne  v.  Makby  (ft),  where  A.,  asBert- 
ing  that  he  had  a  right  to  a  patent  machine,  covenanted 
with  B.  that  he  should  use  it  in  a  particular  manner,  in 
consideration  of  which  B.  covenanted  that  he  would 
not  use  any  other ;  in  an  action  by  A.  on  the  covenant, 
it  was  held  that  B.  was  not  estopped  by  his  covenant 
from  pleading  in  bar  to  the  action,  that  the  invention 
was  not  new,  or  that  the  patentee  was  not  the  inventor, 
but  that  he  might  thus  shew  that  the  patent  was  void* 
l^Maule,  J.    That  case  is  rather  hard  of  digestion.]    It 
has  never  yet  been  rejected  ;  and  it  is  sustained  bj 
Chanter  v.  Leese,  (c)     The   decision   of  this  court  in 
Beard  y.Efferton{d)  does  not  militate  agunst  the  doc- 
trine here  contended  for :  the  plea  there  was  held  bid 
because  it  negatived  only  one  of  the  modes  in  which  tlie 
plaintiff  might  have  been  the  true  and  first  inventor. 
Here,   however,   it  is  submitted  that  the  plea  k  i 
material  one,  and  that  it  lay  upon  the  plaintiff  to  prove 
the  truth  of  the  representation  made  in  his  petition, - 
that  representation  being   the   very  gist  of  his  titk 
[^Coltman,  J.    It  is  not  every  false  recital  in  a  patent 
that  will  render  it  void.]     Certainly  not*    [^CoItmaii,l 
The  question  is,  whether  you  shew  enough,  upon  the 
face  of  your  plea,  to  make  it  available  as  an  answer. 
The  foundation  of  the  grant  is  not  the  communicatioo 

(a)  2  Ad.  Si  E.  278.,  4  N.  S^  (c)  4  Jf .  *  W.  295-,  S,  C- 

M.  264.  in  error,  5  M.  cV  W.  698. 

(6)  3  T.R.  438.  (rf)  AnU,  Vol.  IIL  p.J7. 
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m  abroad,  but  the  first  publication  of  the  invention        1849* 
re]     There  is  a  direct  averment  here  that  this  state*        ——— 
nt  in  the  plaintiff's  petition  was  the  consideration       Nickels 
the  grant ;  and  its  truth  is  put  in  issue.     It  is  the         ^^^ 
istant  course,  at  nisi  prius,  to  call  upon  the  patentee 
tbo  first  instance  to  support  his  title.     In  Dickson  v. 
tEUs  (a),  Ashhurst,  J.,  says :  <'  It  is  a  general  rule  of 
dence,  that,  in  every  case,  the  onus  probandi  lies  on 

person  who  wishes  to  support  his  case  by  a  par- 
liar  fact,  and  of  which  he  is  supposed  to  bo  cogni- 
t."  So,  here,  it  is  submitted  that  it  is  for  the 
Intiff  to  bring  himself  within  the  exception  in  the 

section  of  the  statute  21  Jac.  1.  c.  3. 

Vhe  Attorney' Generaly  Mellory  and  Corrie,  in  support  Arguments  in 
tlie  rule.     Since  the  cases  of  Nickeh  y.  The  London  suppof*  f^  the 
tmtchouc  Company (b)^  Bedells   v.   Massey(c),    and   i.Astojion* 
w^nett  v.  Smith  {d\   it  cannot  bo  doubted  that  non  concessit. 
C€ssit  is  a  good  plea ;  although  what  is  put  in  issue 
it,  may  be  matter  of  some  doubt.    [^Cresswelly  J.  It 
txi9  to  be  universally  assumed  that  it  puts  in  issue  all 
surrounding  circumstances  of  the  grant.     Maule,  J. 
B   provision  requiring  notice  of  objections  (e)  gives 
se  to  that  argument ;    for,  unless  non  concessit  does 
»    all  in  issue,  the  legislature  did  something  which 

*  very  idle  and  superfluous,  —  which  is  hardly  to 
presumed.     Cresstoell^  J.     That  statute   was  not 

^ed  until  after  the  promulgation  of  the  new  rules  of 
Eary  term,  4  W.  4.,  though  the  bill  was  introduced  in 
>  session  before.]  The  new  rules  in  case  are  the 
c^e  as  in  assumpsit :  and  the  3rd  rule  in  assumpsit 

Co)  6  T.  R,  57.  id)  1 3  M.  S;  W.  552. 

(6)  1  waiter's  Patent  Cases,  (c)  5  4  0*  JK.  4.  c  83.  *.  5. 

6. 

(c)  JM.S^G.  630.,  8  Scott, 

•  n.  837- 
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1849.        provides,  that  *'  all  mattera  in  confession  and  avoidaiioe» 

inolading  not  only  those  by  way  of  discharge,  but  those 

which  shew  the  transaction  to  be  either  void  or  voidable 
Hoflb        in  point  of  Iaw»  on  the  ground  of  fraud,  or  otherwise, 
shall  be  specially  pleaded.''  Here,  the  suggestion  is,  ihrfe 
there  was  fraud  or  misrepresentation  in  the  application, 
to  the  crown  :  that  should  have  been  pleaded  spedbJly"* 
[^Coltman^  J.  The  plea  with  which  you  are  now  dealing 
is  not  a  plea  in  confession  and  avoidance,  but  atraversei^] 
The  defendant  is,  in  effect,  seeking,  under  a  travene, 
to  avail  himself  of  matter  in  confession  and  avoidaiioe. 
ICresstDell,  J.     Ybu  eay,  that,  before  the  new  rules,  tbc 
evidence  in  question  would  have  been  admissible  undcsz 
non  concessit :  but  that  the  effect  of  the  rules,  is,  to  ex- 
clude it  ?]     Precisely  so.     \3r[aule^  J.  It  seems  to  me  to 
be  against  the  spirit  of  the  new  rules,  that  the  fact  of  the 
Queen  having  been  deceived  in  her  grant,  sbonld  be 
given  in  evidence  under  mm  concessit:  but  it  roayh 
(and  I  incline  to  think  it  is  so)  that  the  spirit  is  not 
embodied  in  the  language  of  any  of  the  new  nile&] 
Assuming  that  to  be  so,  is  the  plaintiff  bound  to  prow 
the  truth  of  his  representation  ?     That  would  be  eoi- 
trary  to  every  principle  upon  which  the  law  of  evidesoe 
is  founded. 
As  to  the  Upon  the  third  issue,  the  case  of  Beard  v.  Effert<m(i 

third  plea.        has  an  important  bearing.  The  first  introducer  of  a  nr 

manufacture  into  the  kingdom,  is  an  inventor  iritl 
the  statute  of  James.  So  far  as  regards  the  consident' 
upon  which  the  Queen's  grant  is  founded,  it  is  pcrfe 
immaterial  whether  the  patentee  is  an  actual  or  oi 
special  inventor.     The  statute  points  to  no  sock 
tinction.     The  real  consideration  for  the  grant  i 
I)atentj  is,  the  benefit  to  the  public ;  and,  no  da 
the  crown  were  deceived  in   that  respect,  the 

(«)   Atiir,  Vol,  111.  p.  C)7. 
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3  void:    Sir   Robert  Johnson's  case  (a).      In        1849. 

ch  on  Patents (i),  it  is  said,   that,  "if  the        

was  not  an  actual  inventor,  but  merely  an  'ckklb 
of  the  invention  from  abroad,  the  plaintiff  Ron. 
inder  an  issue  upon  a  plea  ailing  that  the 
was  not  the  true  and  first  inventor,  make  a 
icie  case,  in  precisely  the  same  way  as  has 
leen  mentioned,  viz.  by  putting  the  patent  and 
ion  in  evidence,  and  proving  the  novelty  of 
ntion  at  the  date  of  the  patent  Under  this 
3  defendant  may  shew  that  the  patentee  was 
true  or  actual  inventor,  and  also  that  he  was 
first  inventor,  —  which  means,  the  first  ferson 
e  public  the  benefit  of  the  invention. "  A  party 
s  to  avoid  a  grant  of  the  crown,  on  the  ground 
must  prove  the  fraud.  It  is  an  universal 
of  justice,  that  all  things  are  presumed  to  be 
one,  until  the  contrary  is  shewn. 

Attorney 'Gejieraly    Mellor^    and    Corj'ie,    now  Cause  shewn 
sause  against  the  defendant's  rule.     The  only  "gainst  the 

upon  the  fifth  issue,  is,  whether  there  was  ^^i^^ 

to  shew  that  the   invention   for  which   the  Fift  issue, 
as  granted,  was  new :  and,  as  to  that,  there 

no  ground  for  finding  fault  with  the  conclu- 
hich  the  jury  carae.  All  that  was  proved  by 
idant's  witnesses,  amounted  to  some  abortive 
uts,  which  clearly  do  not  affect  a  subsequently 
>atcnt :   Cornish  v.  Keene  {c\ 

as  to  the  eighth  and  ninth  issues,  reading  the  Eighth  and 
ion  with  a  spirit  of  fairness,  it  clearly  describes  ni"^h  issues. 
ition  with  accuracy.     The  subject  of  the  con- 

of  specifications  was  much  discussed  in  Russell 

V%n,Abr.  151.,  title  (c)  1  Webster* s  Patent  Cases, 

en/the  King,  {^\.c,),      501..  3  N.    C.   570.    5S8.y  4 

^^Jcott,  337. 
:e  443. 


Bpi;<;iuiaiLiuii|  il  us  ltliv,  rututir  uvui  iiw  ii8[i«i 
the  mMhinery  for  the  whole  process.  Bu 
specification  altogether,  and  giving  its  \ro 
reasonable  interpretation,  it  seeina  to  be 
the  patentees  only  claim  as  their  invent! 
provemcnts  on  the  old  machine  that  give 
motion  to  the  fabric  while  in  the  coura 
IfVilde,  C.  J.,  referred  to  Elliott  v.  Tumtn 
was  held  tliat  the  words  of  a  epecificati 
construed  according  to  their  ordinary 
meaning,  unless  it  be  shewn  by  eoniethiag : 
(which  may  be  explained  by  evidence),  t] 
construction  ought  to  be  adopted.] 

Argnmenti  ia  Hindmarch,  m  support  of  bis  rule.  '. 
dSEn'tfi'^*'  of  a  specification  i«  required  as  a  coi 
role.  grant :  Muntz  v.  Foster,  (e)     Has  the  pa 

cose  fairly  and  properly  complied  with  tl 
Ho  ia  particularly  to  ascertain  and  descril 
nature  of  the  invention,  —  secondly,  tl 
which  it  is  to  be  carried  into  effect :  sod 
tion  must  be  conveyed  in  terms  snIBde 
precise  to  inform  a  workman  of  ordinary 
it  does  and  to  whut  it  does  not  extend, 
d'lent  to  repress  the  growing  tendency  t< 
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flcription  in  these  Instruments*    "  The  patentee,^  says        1849. 

Lord  Elknborot/^hf  in  Macfarlane  y.  Price  (a),  "  in  his        

ipecdfication,  ought  to  inform  the  person  who  consults      Wickels 
i^  what  is  new,  and  what  is  old*     He  should  say,  my         Ros8» 
improTement  consists  in  this, — desciibing  it  by  words,  if 
he  can,  or,  if  not,  by  reference  to  figures.    But,  here, 
the  improvement  is  neither  described  in  words,  nor  by 
igures;  and  it  would  not  be  in  the  wit  of  man,  unless 
he  were  previously  acquainted  with  the  construction  of 
the  instrument,  to  say  what  was  new  and  what  was 
qU.    The  specification  states  that  the  improved  instru* 
ment  is  made  in  manner  following :  this  is  not  true ; 
once  the  description  comprises  that  which  is  old,  as 
well  as  that  which  is  new.     Then,  it  is  said,  that  the 
patentee  may  put  in  aid  the  figures :  but,  how  can  it 
be  collected  from  the  whole  of  these,  in  what  the  im- 
provement consists  ?    A  person  ought  to  be  warned  by 
^^  specification  against  the  use  of  the  particular  inven- 
™ii :  but  it  would  exceed  the  wit  of  man  to  discover 
fiom  what  he  is  warned  in  a  case  like  this.''    So,  here, 
^^eas  extraneous  circumstances  are  called  in  aid  to 
<^<^$true  this  specification,  it  is  absolutely  beyond  the 
P^Wer  of  any  human  being,  to  understand  it.     Id  the 
^^^^truction  of  a  specification,  the  rights  of  the  public 
■"^  to  be  regarded.     Minter  v.  Mower  (J)  is  on  all  fours 
witlj  the  present  case :   there,  the  specification  described 
wo   invention  to  be  of  "an  improvement  in  the  con- 
•'•^ction,  making,  or  manufacturing  of  chairs,"  and  to 
^>^aist  in  the  application  of  a  self-adjusting  leverage  to 
^o   hack  and  seat  of  a  cliair,  whereby  the  weight  on 
^^    scat  acted  as  a  counter-balance  to  the  pressure 
^lUnst  the  back,  and  whereby  a  person  sitting  in  the 
^uir,  might,  by  pressing  against  the  back,  cause  it  to 
^^e  any  inclination,  and  yet  might  be  supported.     In 

(a)  1  StarkU,  N.  P.  C.  199.,         (h)  6  Ad.  S^  E.  735.,  1  iV.  ^ 
*  WebHer's  Patent  Cases,  7*.        P-  595. 


shifted,  except  when  a  spring  was  toucb< 
The  jary  found,  that,  without  rach  ot 
llie  chiur  ptevioi&lj  sold  would  have  tn« 
librium  by  the  self-adjusting  leverage ; 
of  it  was  the  inventor  of  the  machine, 
the  prindple,  but  not  the  practical  purp 
was  now  applied ;  and  that  the  plaintiff 
such  purpose.  And  the  court  ordered 
Kayv.  Marshall  (a),  a  patent  was  takei 
and  improyed  .machinery  for  preparing 
flax,  hemp,  and  other  fibrous  substance 
and  by  the  specification  the  invention  ' 
consist  of  "  new  machinery  for  macer 
other  fflmilar  fibrous  substances,  previo 
and  spinning  it ;  and  also  of  improved 
^nning  the  same  after  having  been  so  pi 
only  alleged  improvement  in  the  spinn 
was  declared  to  be  "placing  the  drawi 
tvo  inches  and  a  half  from  the  retaining' 
was  nearer  than  they  had  ever  before  1 
the  purpose  of  spinning  ^oz.  It  appc 
tliat  spinning-machines  were  always  so  < 
by  means  of  slides,  to  allow  the  distanc 
to  be  varied  according  to  the  staple  t 
article  to  be  spun;   and  that  cotton   ba 
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patent,  though  the  jury  found  that  the  invention  was        1849. 
both  new  and  useful ;  and,  consequently,  that  the  spe- 
ofication,  being  void  as  to  part,  was  void  altogether. 
In  HIUy.  Thompson  (a)^   upon  a  motion  to  revive  an        Sogs. 
injunction  after  a  trial  of  the  right  at  law,  Lord  Eldon 
said:  ''In  his  directions  to  the  jury,   the  judge  has 
stated  it  as  the  law  on  the  subject  of  patents,  — ^,  first, 
tint  the  invention  must  be  novel,  —  secondly,  that  it 
most  be  useful,  —  and,  thirdly,   that  the  specification 
most  be  intelligible.     I  will  go  further,  and  say,  that 
not  only  must  the  invention  be  novel  and  useful,  and 
the  specification  intelligible,  but  also  that  the  specifica- 
tion mnst  not  attempt  to  cover  more  than  that  which, 
heing  both  matter  of  actual  discovery,  and  of  useful 
discovery,  is  the  only  proper  subject  for  the  protection 
of  a  patent.     And  I  am  compelled  to  add,  that,  if  a 
Patentee  seeks  by  his  specification  any  more  than  he  is 
•tricdy  entitled  to,  his  patent  is  thereby  rendered  in- 
®flfec5tnal,  even  to  the  extent  to  which  he  would  be 
^^erwise  fairly  entitled."    Here,  the  specification  is 
^^Jiriy  bad,  for  not  distinguishing  between  what  is  old, 
■"^d  what  new. 

^llie  verdict  upon  these  issues  was  clearly  against  the 

lence;   indeed,  it  may  be  called  perverse,  for  the 

[ence  was  all  one  way.    In  Carpenter  v.  Smith  (i),  a 

te  instance  of  prior  user  was  held  to  be  sufficient  to 

)j  the  patent.     [Miorttfe,  J.  To  sustain  the  verdict, 

^    Suppose?]     It  was  so.     In  7%e  Househill  Coal  and 

^^^>9g  Company,  app.,  NeiUon,  resp.  (c),  —  which  was  an 

*Pl>€5al  from  a  judgment  of  the  court  of  Session  in 

^^tbtndf  disallowing  a  bill  of  exceptions, — Lord  Lynd- 

™^<f,  C,  says:   "I  understand  the  position   of  the 

Co)  SMeriv.  629.,   1  Web-         (c)  1 19^^)9^67^$  Patent  Cases, 
•^et't  Patent  Cases,  229-  673.  709. 

(6)  1  Webster's  Patent  Cases, 
*8a540. 
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J  849.  learned  judge  to  be  this,  —  that,  if  the  machine  h 
— —  been  made,  and  had  been  put  in  trial,  unless  the 
NioKBLB  trials  had  gone  on,  and  the  machines  had  been  used 
jlof^  to  the  time  of  the  granting  of  the  letters-patent, 
would  not  be  evidence  of  prior  use,  so  as  to  invalid 
the  letters-patent.  Now,  I  am  obliged  to  say, — with 
deference  to  the  learned  judge,  and  with  all  respect 
the  learned  judges  of  the  court  of  Ses^on, —  that  ItU 
in  that  respect  they  are  mistaken ;  and  that,  if  it 
proved  distinctly  that  a  machine  of  the  same  kind  i 
in  existence,  and  was  in  public  use,  that  is,  if  use  oi 
trials  had  been  made  of  it  in  the  eye  and  in  the  presea 
of  the  public,  it  is  not  necessary  tliat  it  should  ooi 
down  to  the  time  when  the  patent  was  granted.  If  i 
was  discontinued,  still  that  is  sufficient  evideneex 
support  of  the  prior  use,  so  as  to  invalidate  the  letten 
patent."  The  only  novelty  here  was  the  raising  tb 
hollow  spindle,  and  the  fixing  it  with  a  screw  and  nnl 

—  the  hollow  spindle  itself  being  old,  but  not  appeir 
ing  to  have  heen^ed  before. 

Cur.  ado.  vwlL 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

This  was  an  action  for  the  infringement  of  a  pate&t 
The  declaration  alleged  that  the  plaintiff  was  the  in- 
ventor of  certain  improvements  in  machinery  for  co- 
vering fibres,  applicable  in  the  manufacture  of  braid  and 
other  fabrics;  that  Her  Majesty  had  granted  him  ft 
patent  for  his  invention ;  and  that  the  defendant  in- 
fringed it. 

The  defendant  pleaded  several  picas:  first,  sff 
concessit, — secondly,  a  plea  that  need  not  be  considered, 

—  thirdly,  after  setting  out  the  specification,  which 
recited  that  the  Queen  had  granted  to  the  plaintiff  ft 
patent  for  improvements  in  machinery  for  ooveri^ 


IS  VICTORIA.  721 

bves,  applicable  to  the  manufacture  of  bndd  and  other        1849. 
ibiics,  communicated  to  him  by  a  certain  foreigner        *— 
aaiding  abroad,  the   plea  averred,  that,  before  the       Nickelb 
mntmg  of  the  patent,  the  pliuntiff,  representing  to         Rogg. 
[er  Majesty,  that,  in  consequence  of  a  communication 
i«de  to  him  by  a  certain  foreigner  reading  abroad,  he 
he  plaintiff  was  in  possession  of  an  invention  of  im- 
vovements  in  machinery  for  covering  fibres,  applicable 
CI   the  manufacture  of  braids  and  other  fabrics;  that 
ler  Majesty,  believing  and  confiding  in  the  truth  of,  and 
csting  upon,  the  su^estion  so  made  by  the  plaintiff  as 
foiesaid,  and  in  consideration  thereof,  granted  the  let* 
srs-patent  in  the  declaration  mentioned,  and  that  such 
spresentation  was  false,  whereby  the  said  letters-patent 
""eie  and  are  null  and  void ;  concluding  with  a  verifica- 
OB, — fourthly,  that  the  alleged  invention  was  not  an 
Kiprovement,  — fifthly,  that  it  was  not  new,  — sixthly, 
it  was  not  a  manufacture  within  the  meaning  of  the 
ute,  —  seventhly,  that  it  was  of  no  use, — eighthly, 
t  the  plaintiff  did  not  by  his  specification  particularly 
^!Q<ribe  the  nature  of  his  invention,  and  in  what  manner 
'^  same  was  to  be  performed,  —  ninthly,  that  no  suffi* 
^nt  specification  was  inroUed,  — tenthly,  not  guilty. 

Ihe  cause  was  tried  before  me,  at  the  sittings  in 
•o^wfon  after  Hilary  term,  1847,  when  a  verdict  was 
^iind  for  the  plaintiff  on  all  the  issues  but  the  first  and 
mrd ;  but  leave  was  reserved  to  him  to  move  to  enter 
^  verdict  in  his  favour  on  those  issues;  and  the  de- 
fendant had  the  like  leave  as  to  the  fifth,  eighth,  and 
ninth  issues. 

The  plaintiff  produced  the  patent  in  evidence ;  and 
gave  evidence  to  shew  that  a  machine  constructed  as 
his  was,  had  never  been  in  use  before  the  patent.  No 
mdence  was  given  by  either  party  as  to  the  invention 
laving  been  communicated  to  the  plaintiff  by  a  foreigner 
esiding  abroad.     I  thought  that  the  plaintiff  should 

TOL.  vnr. — c.  B.  3  a 
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1849.  have  given  evidence  of  the  affirmative;  and  diiectod  i 
verdict  for  the  defendant  on  the  first  and  third  iflsneB— 
the  plaintiff*  having  leave  to  move  to  enter  it  in  Ui 
£ftvour. 

With  regard  to  the  fifth  iBsae,  viz.  that  the  alleged 
invention  was  not  new^  the  jury  found  that  a  boUow 
spindle  used  in  the  plaintiff's  machinery  was  not  nev; 
but  that  using  it  fixed»  instead  of  revolving^  was  nev: 
and  a  verdict  was  taken  for  the  plaintiff  on  all  the  ienei 
except  the  first  and  third,  subject  to  a  motion,  as  befioR 
stated,  if  the  court,  upon  reading  the  specification,  ahodd 
think  that  it  claimed  the  hollow  spindle,  not  only  wkea 
fixed,  but  also  revolving,  or  that  it  did  not  snffioientff 
distinguish  between  what  was  claimed  as  new,  and  will 
was  disclaimed  as  old 

The  Attorney-General,  accordingly,  obtained  a  role  to 
enter  a  verdict  for  the  plaintiff  on  the  first  and  tluid 
issues ;  and  Mr.  M.  D.  Hill  obtained  a  cross-nile  to 
enter  a  verdict  for  the  defendant  on  the  fifth,  eighth,  and 
ninth  issues:  he  also  moved  for  a  new  trial,  on  the 
ground  of  parol  evidence  having  been  admitted  to  A/n 
what  the  specification  claimed  as  new,  but  my  notv 
of  the  evidence  do  not  shew  that  any  such  evidence  bad 
been  received ;  and  on  the  ground  that  the  verdict  for 
the  plaintiff  was  against  evidence. 

Upon  the  question  rabed  as  to  the  first  issue,  tk 
court  is  of  opinion,  that  there  are  strong  reasons  for 
saying  that  the  plea  of  non  concessit  did  not  impose  on 
the  plaintiff  the  burthen  of  giving  evidence  to  shew 
that  the  crown  had  power  to  grant,  imtil  evidence  to 
impeach  the  patent  had  been  given  on  the  other  side; 
and  also  that  the  averment  in  the  declaration  ''  that  the 
plaintiff  was  the  inventor  of  the  improvements  for 
which  the  patent  was  granted,"  not  having  been  tor 
versed,  the  defendant  was  not  at  liberty  at  the  trial  to 
controvert  that  tact.     But,  without  deciding  either  of 
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those  points,  it  appeared  to  us  that  the  rule  for  entering       1849. 
a  verdict  for  the  plaintiff  on  that  issue  must  be  made       — — 
absolute,  there  being  evidence  at  the  trial,  —  viz.  that      Niotbls 
no  such  machine  as  ^he  plaintiff's  had  been  known  imtil         Ron. 
Ub  was  made,  *—  that  the  plaintiff  was  the  inventor* 

As  to  the  third  issue,  viz.  that  the  plaintiff  obtained 
ihe  patent  by  means  of  a  false  representation  to  Her 
Miqesty,  —  the  court  is  of  opinion  that  it  was  for  the 
defendant  to  prove  the  affirmative,  and  that  the  record 
£d  not  (as  was  contended  in  argument)  shew  the 
fidsehood  of  his  representation,  —  a  party  having  re* 
eeired  information  from  abroad,  being  an  inventor 
within  the  meaning  of  the  stat.  21  Jac.  1*  c.  3.  s.  6. 
Upon  this  issue,  therefore,  the  plaintiff  is  entitled  to 
have  the  verdict  entered  in  his  favour. 

With  respect  to  the  cross-rule,  —  upon  a  carefiil  ex- 
nmnation  of  the  specification,  we  think  that  it  does 
mfliinently  distinguish  between  what  is  claimed  as  new 
and  what  is  disclaimed  as  old ;  and  also  that  it  claims 
the  hoUow  spindle,  not  generally,  but  fixed,  —  so  that 
ih9  finding  of  the  jury,  that  the  hollow  revolving 
spindle  was  not  new,  does  not  negative  the  novelty  o 
that  which  the  plaintiff  claimed.  The  verdict,  therefore, 
upon  those  issues,  will  remain  imdisturbed,  the  court  not 
finding  any  sufficient  grounds  for  saying  that  it  was 
oontrary  to  the  evidence  in  the  cause. 

Rule  accordingly,  (a) 


(a)  As  to  pleading  in  denial      N,  S(  M.  322,  n.  (b)  ;  5  Mann. 
of  the  operation  of  instruments^      S^  R.  464 ;  \  M.S^G.  208. 
SN.  S^  3f.  50,  n.  (c);  4 
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1849. 


% 

Doe  d.  Henry  Eustatius  Strickland  t;.  Sir 
George  Strickland,  Bart. 


Dec.  8. 


The  testator     HPHIS  was  an  action  of  ejectment  whereby  the  lessor 

executed  a  ^f  ^^  plaintiff  sought  to  recover  certain  estates  in 

will  in  TorAf-      -  /•  ,x    . 

Mhire,  in  the  county  of  York. 

1776,  he 

then  having  four  sons.  A  fifth  son  being  bom  in  1777>  the  testator,  in  17TB, 
executed  in  London  what  was  apparently  intended  to  be  a  copy  of,  and  was  dtttd 
on  the  same  day  as^  the  Yorkshire  will,  and  at  the  same  time  made  a  codicil  in 
duplicate,  —  the  ostensible  object  of  the  codicil  being,  to  make  proTision  for  the 
newly-born  son.  The  testator's  third  son  died  in  1795.  The  testator  died  is 
18Q8,  leaving  the  other  four  sons  him  surviving.  After  his  death,  the  TorkAvt 
will^  with  one  copy  of  the  codicil,  were  found  in  an  open)  portfolio  upon  bit 
library  table,  with  erasures  in  both,  the  effect  of  which  woidd  be,  in  a  eerttii 
event,  to  give  to  the  eldest  son  certain  estates  which  otherwise  would  have  gone 
to  the  younger  sons  in  succession.  The  London  will,  with  the  other  copy  of  the 
codicil,  were  found,  without  alteration,  locked  up  in  a  drawer  in  the  same  tdrie. 
In  the  portfolio  was  also  found  an  undated  and  unfinished  sketch  of  a  wilL  The 
Yorkshire  will,  and  the  codicil  found  with  it,  were  proved  by  the  testator^s  widow 
and  executrix.  After  the  death  of  all  his  brothers,  the  testator's  fifth  Ion 
brought  an  ejectment  against  the  heir  of  his  eldest  brother,  claiming  under  ^ 
limitations  contained  in  the  unaltered  (or  London)  will  and  codicil. 

At  the  trial,  the  judge  left  it  to  the  jury  to  say,  — first,  whether  the  Loniu^ 
will  was  executed  by  the  testator  as  a  separate  and  independent  will,  or  whe^r 
the  Yorkshire  will  and  the  London  will,  with  the  duplicate  codicil  annexed  tt 
each,  formed  one  will,  the  last  will  of  the  testator;  telling  them,  thattifihtf 
were  satisfied  that  all  the  documents  togetfier  formed  one  wUl  in  two  partt,  as 
alteration  or  obliteration  in  ons  part,  ti^af,  in  point  of  law,  an  alteration  or  MS- 
ceUation  of  the  corresponding  portion  of  the  other  part^  and  that  the  will,  soaUerd, 
became  the  last  wUl  of  the  testator,  —  secondly,  whether  the  alterations,  whea 
they  were  made  by  the  testator,  were  intended  by  him  to  be  final,  and  to  staad 
as  his  last  will,  or  were  merely  deliberative,  and  intended  to  exist  only  until  he 
made  a  future  will.  The  jury  found  that  the  two  wills  and  the  codicil  wefcio- 
tended  to  form  one  will,  and  that  the  alterations  in  the  Yorkshire  wiU,  and  io  die 
codicil  found  with  it,  were  intended  to  be  final :  — 

Held,  that  these  two  questions  were  properly  submitted  to  the  jury,  and  that 
the  direction  of  the  judge  was  carrect  in  p3int  of  law. 

Held,  also,  that  it  was  no  ground  for  a  new  trial,  that  the  judge  left  to  the 
jury  as  a  question  of  fact,  that  which  he  should  himself  have  decided  as  a  nutter 
of  law, —- unless  the  objection  was  presented  to  the  notice  of  the  judge  at  die 
trial. 
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The  declartion  contained  two  demises,  both  by  Henry        1849. 
Eustatius  Strickland^  the  one  laid  on  the  3rd  of  Decent'  ' 

Jer,  1839,  the  other  the  3rd  of  May,  1838.  ^^*^ 

The  defendant,  who  was  let  in  to  defend  as  landlord,    Strickland 
pleaded  not  guilty.  ^* 

The  cause  was  tried  before  Alderson,  B.,  at  the  last 
York  spring  assises. 

The  facts  that  appeared  in  evidence  were  as  follows : 
—  Sir  George  Strickland,  Bart.,  of  Boynton,  in  the 
x>unt7  of  York,  the  father  of  the  lessor  of  the  plaintiff, 
ind  grandfather  of  the  present  defendant,  on  the  18th  of 
hdy,  1776,  being  then  in  Yorkshire,  made  a  will,  which  wm  of  Sir  G. 
ims  duly  executed  and  attested,  as  follows :  —  Strickland. 

•*  In  the  name  of  God,  amen :  I,  Sir  George  Strick^^ 
kmd,  of  Boynton,  in  the  county  of  York,  Bart,  do  make 
his  my  last  will  and  testament,  in  manner  following, 
hat  is  to  say,  I  give  to  my  wife  my  house  at  Newton, 
irith  the  form  I  now  occupy  there,  for  her  life :  I  also 
pye  to  her  my  house  at  Hildcnley,  with  the  estatehere, 
or  her  life :  I  also  give  to  her  my  house  at  Awburn, 
iith  the  land  I  now  occupy  there  and  so  the  farm 
n  the  occupation  of  Thomas  Dobson,  for  her  life :  I 
Iso  give  to  her  all  the  stock  and  every  thing  that  shall 
le  upon  any  of  the  above-mentioned  grounds  at  the 
ime  of  my  decease,  desiring  her  to  leave,  as  near  as 
onveniently  may  be,  the  stock  of  equal  value  upon  the 
everal  grounds  above-mentioned,  or  money  equivalent 
hereto,  to  those  who  shall  succeed  her  therein :  I  also 
javo  to  her,  after  the  payment  of  my  debts  and  all 
ther  expenses  due  from  me,  all  the  money  which  I 
ball  leave  at  the  time  of  my  decease,  with  all  arrears 
f  rent  due  to  me  at  that  time,  and  all  other  money  duo 
)  me  at  that  time  from  any  other  person,  together  with 
U  my  Bank  bills,  and  all  other  biile>,  and  all  money 
wing  to  me  on  Government  or  any  security  whatever : 
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1849.        N0W9  iny  meaning  is,  that,  if  I  should  leave  any  money 

upon  Government  or  any  other  security  whatever,  that 

^*         she  should  receive  the  interest  of  it  for  her  life,  and 
Strickland    that  she  should  leave  it  to  such  of  my  younger  children 
«•  as  she  thinks  proper,  or  else  that  it  should  be  divided 

equally  among  all  my  younger  children :  And  I  give 
to  her  any  of  my  books  or  furniture  that  shall  be  in  mj 
house  at  Boynton  at  the  time  of  my  decease,  that  she 
shall  chuse :  I  also  give  her  all  my  carriages,  hoiBeB, 
and  stock  of  sheep  and  other  things  that  shall  be,  at  the 
time  of  my  decease,  upon  any  ground  I  occupy  at  tbit 
time  at  Boynton^  Camaby,  or  elsewhere,  with  all  ny 
tea,  table,  and  'Sheffield  plate,  or  any  other  she  flbU 
chuse  to  take.  My  estate  at  North  Bruton,  by  a  settle- 
ment made  by  my  father(a),  will  go  to  my  son  WUSami 
and  my  estate  at  Boyntan,  by  my  marriage-settlemeDt, 
will  also  go  to  him.  I  further  give  him  the  lease  I  have 
at  BoyntoUy  from  PocKlingtan  School;  also  the  land  hte 
belonging  to  Sir  Griffith  or  Mr.  Boynton  ;  and  also  tlie 
land  and  appurtenances  I  bought  there ;  and  also  my 
estate  at  Camaby :  Now,  my  meaning  is,  to  give  lum 
the  above  lease  and  land  at  Boynton^  and  estate  at 
Camaby,  provided  that  he  will  relinquidi  to  the 
purposes  of  this  will,  to  be  hereafter  mentioned,  die 
estates  at  Wtntringham,  East  Heslerton,  and  £juptfm, 
which  would  otherwise  devolve  to  him  by  a  settle- 
ment  made  by  my  father:  but,  should  he  detennine 
to  retain  those  estates,  then  I  leave  my  estate  at 
Camaby y  with  the  before-mentioned  lease  and  land  at 
Boynton,  to  my  son  Georye,  for  his  life  :  I  also  leave  to 
him,  for  his  life,  my  estates  at  Newton  and  Kirby:  I  abo 
leave  him  my  estates  at  fVintriny/tam,  East  Heskrtoiii 


(a)  In  the  copy  of  the  will  were,  —  *'  by  a  settleocot 
executed  in  London  on  the  made  by  my  father  i  wiU,  will 
15th  of  May,  1778,  the  words     go/'  &c. 
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and  KnaptoUf  for  his  life^  provided  my  eon  JVUUam  will 
take  my  estate  at  Camabyt  with  the  estates  above-men- 
tioned at  Boynton,  instead  of  them ;  in  which  case^  I 
would  have  the  proportion  of  the  jointure  payable  to 
my  wife  out  of  the  estate  at  Camahyy  to  be  paid  out  of 
the  estate  at  Winiringham:  And,  should  my  son  WilUam 
retain  the  estate  nt^fFintrinffham,  I  give  my  son  Gearye, 
for  his  life,  all  the  land  and  houses  and  appurtenances 
that  I  have  bought  there:  I  also  impower  my  son 
George  to  settle,  out  of  the  estates  left  to  him,  300L  a 
year,  as  a  jointure,  upon  his  wife,  and  60002.  out  of  the 
■ame  as  fortunes  for  his  children :  I  also  leave  to  him 
all  the  stock  and  every  thing  which  diall  be  upon  my 
fiffm  at  Newton,  or  belonging  thereto,  at  the  time  it 
oomes  into  his  possession.  That  part  of  my  estate  at 
Newton  which  I  have  settled  upon  my  wife  for  her  life, 
I  mean  for  my  son  George  to  inherit  after  her  decease : 
Now,  I  leave  the  above-mentioned  estates  to  my  son 
George^  subject  to  the  payment  of  100/.  a  year  to  each 
oi  my  unmarried  daughters,  so  long  as  they  continue 
unmarried,  and  to  be  paid  to  them  half-yearly :  I  also 
leave  my  estate  at  HUdenley^  after  the  decease  of  my 
wife,  to  my  son  Charles,  for  his  life ;  and  my  estates  at 
Birkwith,  Eastoriy  and  Suerbg,  to  him  for  his  life,  with 
a  power  to  settle  out  of  the  above  estates  300/.  a  year 
upon  his  wife,  and  5000/.  out  of  the  same  as  fortimes 
for  his  children :  I  leave  the  above-mentioned  estates  to 
my  son  Charles,  subject  to  the  payment  of  50/.  a  year  to 
each  of  my  unmarried  daughters,  so  long  as  they  con- 
tinue unmarried,  and  to  be  paid  to  them  half-yearly :  I 
also  leave  my  estates  at  Fraisthorp,  Willsthorpy  and 
Awbum,  to  my  son  Walter,  for  his  life,  to  inherit  what 
is  left  to  my  wife  for  her  life,  after  her  decease,  with  a 
power  to  settle  out  of  the  above  estates  300/.  a  year,  as 
a  jointure,  upon  his  wife,  and  5000/.  out  of  the  same, 
as  fortunes  for  his  children  :  I  leave  the  above-mentioned 

3  A  4 


1849. 

Dob 

fiimiifffiAifD 

.«• 
Stuhklaiu). 


728  MICHAELMAS  VACATION, 

1849.        estates  to  my  son  Walter,  subject  to  the  payment  of  SOL 

""^"^        a  year  to  each  of  my  unmarried  daughters,  so  long  u 

^  they  continue  unmarried,  and  to  be  paid  to  them  half- 

Striokljuyb    yearly.     Such  parts  of  my  estates  as  I  have  left  to  mj 

g,      ^*  wife  for  her  life,  I  mean  to  devolve  to  such  of  my  sou 

as  I  have  afterwards  left  them  to.  I  give  to  my  yooi^ 

sons  a  power  to  dig  up  or  cut  down  anything  upon  inj 

of  the  estates  I  have  left  them  for  their  lives.    In  cut 

my  son  George  should  die  before  my  son  Charlet,  I 

then  leave  all  the  estates  I  have  left  to  my  son  Gecr/e, 

to  my  son  Charles,  for  his  life,  he  paying  to  my  son 

Walter,  and  to  each  of  my  unmarried  daughters,  so 

long  as  they  continue  unmarried,  100/.  a  year  over  tod 

above  the  annuities  before  mentioned,  (a)     [^ar^  ijwtj 

son  Charles  should  be  dead  at  the  time  of  the  decease  tf 

my  son  Gfeorge,  I  then  give  all  the  estates  I  hane  left  te 

my  son  George,  to  my  son  Walter,  for  his  tife,  hepofis/ 

the  same  annuities  as  my  son  Charles  would  have  dem. 

And,  whichever  of  my  sons  Charles  or  Walter  should  He 

first,  I  leave  the  estates  I  have  given  to  either,  to  ths 

survivor  of  them,  he  paying  501,  a  year,  over  and  abest 

the  50L  a  year  first  payable  out  of  the  estates,  to  eack  tf 

my  unmarried  daughters,  so  long  as  tJiey  continue  «i- 

married,      And,  if  both  my  sons   Charles  and  Walter 

should  die  before  my  son  George,  I  then  leave  the  estaia 

I  iiave  left  to  both  of  them,  to  my  son  George,  for  his  Kfe, 

he  paying  out  of  each  of  them  an  annuity  of  lOOL  toeoA 

of  my  unmarried  daughters,  so  long  as  they  contisse 

unmarried:']   After  his  death,  to  my  son  fVilUam;  with 

a  power  to  leave  them  to  such  of  his  sons  as  he  thinks 

proper,  for  their  lives,  subject  to  the  same  annuidtf  tf 

before.     But,  in  case  he  leaves  no  sons,  or  in  caae  of 


(a)  The  part  within  braclcets      erased  by  the  testator  from  tbe 
and  in  italics  was  afterwards     will  executed  in  YerMirt. 
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fiulure  of  issue  male  from  them,  then  to  the  heirs  male 
of  my  other  sons,  in  succession.  And,  provided  my 
estates  which  I  have  left  to  my  younger  sons  come  into 
the  possession  of  my  eldest  son,  or  his  sons,  or  into  the 
possession  of  any  of  my  younger  sons'  sons,  I  then  leave 
a  further  annuity  of  100/.  a  year  to  each  of  my  un- 
married daughters,  so  long  as  they  continue  unmarried, 
over  and  above  the  annuities  before  mentioned.  And, 
in  case  any  of  my  younger  children  should  not  have 
attained  the  age  of  twenty-one  years,  at  the  time  of  my 
decease,  I  would  have  my  wife  receive  the  rents  and 
annuities  left  to  each  of  them,  for  their  education  and 
benefit:  and  I  hereby  make  my  wife  the  sole  guardian 
of  my  children.  And  whereas  I  have  left  all  the  estates 
I  have  given  to  my  younger  sons  for  their  lives,  after 
their  decease,  to  my  eldest  son  and  his  issue  male, — my 
meaning  is,  that  he  or  they  shall  enjoy  the  same  only 
upon  condition  that  he  or  they  will  settle  all  my  estates 
iNirhich  will  come  to  him  or  them  after  my  decease,  by 
virtue  of  any  will  or  settlement  heretofore  made,  in 
case  of  failure  of  issue  male  from  him  or  them,  upon 
my  other  sons  and  their  issue  male  in  succession,  and, 
in  failure  of  them,  in  the  same  manner  as  I  settle  the 
rest  of  my  estates  in  failure  of  issue  male  from  me : 
but,  in  case  of  his  or  their  refusal  to  comply  with  the 
above  settlement,  I  then  leave  all  the  estates  I  have 
left  to  my  younger  sons  for  their  lives,  to  them  and 
their  heirs  male  in  succession.  In  case  the  whole  of 
my  estate  comes  into  the  possession  of  my  son  Willianiy 
or  his  issue  male,  by  the  death  of  all  my  younger  sons, 
I  then  give  to  each  of  my  younger  sons'  children  1000/., 
to  be  paid  out  of  my  estates  which  I  give  to  my 
younger  sons  for  their  lives.  And,  in  case  all  my 
estates  come  into  possession  of  any  of  my  younger 
sons  (a),  or  their  issue  male,  by  the  death  of  my  eldest 


1849. 
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1849.        son  without  issue  male^  I  then  also  give  100021  to  eidi 

— —        of  the  children  of  my  other  younger  sons,  to  be  paid  ii 

^^^         like  manner.    But,  if  all  my  sons  die  without  issue  male, 

Strickland    ^  ^^^^  leave  all  my  estates  to  my  cousin  Walter  Stridor 

f  •  land,  and  his  issue  male ;  and  then  to  my  cousin  IfiOim 

RioKLAND.   gijricklond,  VLud  his  issue  male;  they  and  each  of  them 

paying  to  each  of  my  daughters  and  sons'  daughters  in 

annuity  of  200/.  a  year,  over  and  above  the  anninties 

payable  before :  and,  in  case  of  fisulure  of  heirs  male 

from  them,  to  my  heirs  female.  And  I  hereby  make  mj 

wife  sole  executrix  of  this  my  will     It  is  my  meaniDg, 

and  I  do  hereby  impower  my  son  WUUamy  or  any  other 

of  my  sons,  when  he  or  they  shall  be  in  possesfflon  of 

the  estates  hereby  devised  to  him  or  them,  in  case  of 

failure  of  issue  male  from  him,  whereby  they  maj 

become  possessed  of  the  estates  settled  upon  him,  to 

charge  the  same  with  any  annuity,  not  exceeding  800L 

a  year,  upon   any  woman  he  or  they  may  hereafter 

marry,  and  as  a  jointure,  and  in  bar  of  dower,  to  be 

payable  at  such  times  and  in  such  manner  as  he  or  A^ 

shall  think  fit,  with  all  the  necessary  and  usual  powen 

for  enforcing  the  payment  thereof;  and  also  with  any 

sum  or  sums  of  money,  not  exceeding  the  sum  of  1000/. 

in  the  whole,  together  with  an  annuity  of  200/L  a  year, 

upon  each  of  his  unmarried  daughters,  so  long  as  they 

continue  unmarried,  for  the  fortune  and  as  a  proTisioii 

for  any  daughter  or  daughters  he  or  they  may  happen 

to  leave  at  his  or  their  deaths,  and  to  be  payable  at  suck 

time  or  times,  and  in  such  manner,  as  he  or  they,  by  will 

or  otherwise,  shall  direct  and  appoint ;    anything  bcrem 

contained  to  the  contrary  notwithstanding.     In  witnesB 

whereof,  I  have  to  this  my  last  will  and  testamen^^. 

contained  in  two  sheets  of  paper,  to  the  first  set 

(a)  In  the  copy  of  the  will      1778,  the  words  were  ''any 
executed  in  London   in  Mny^      my  younger  sons'  sons." 
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Lnd,  and  to  this  my  hand  and 
^,  1776. 

'^  Signed,  sealed,  published,  ' 
and  declared  by  the  said  tes- 
tator as  and  for  his  last  will 
and  testament,  in  the  pre- 

seal 
G 

,  this  18th 
Strickland. 

day  of 
(l.8.) 

1849. 

Doe 

d. 

Stbioki«and 

Striokland. 

jsenoe  of  us,  who,  in  his  pre- 

^ 

sence,  and  at  his  request, 
liave  subscribed  our  names 

as  witnemeB  hereunto. 

'^  Thcmas  PhiUipson, 
«  Edward  GUly 
^John  Tayhr.'' 

Jit  the  time  of  executing  this  will,  the  testator  had  State  of  the 
sons,  —  W^flwim,    George,    Charles,   and    Walter.  ^*™%- 
siother  son,  Henry  Eustatius  (the  lessor  of  the  plain- 
9F),  was  bom  in  August,  1777. 

On  the  15th  of  May,  1778,  the  testator,  for  the 
i'^ensible  purpose  of  making  a  provision  for  his  son 
tcsmy  Eustatius,  being  then  in  London,  made  a  codicil 

liis  will,  which  he  executed  in  duplicate,  and  at  the 
Kiie  time  re-executed  a  copy  of  the  original  will,  dating 
L^  copy  as  of  the  day  of  the  execution  of  the  original 
&11;  the  codicils  and  copy  being  both  attested  by  the 
sue  witnesses. 

TPhe  codicil  was  as  follows :  — 

^'  This  is  a  codicil,  to  be  annexed  to,  and  taken  as  CodiciL 
Urt  of,  the  last  will  and  testament  of  me.  Sir  George 
^^^kland,  of  Boynton,  in  the  county  of  York,  Bart, 
k^edthe  18th  day  o(  July,  1776:  Whereas,  myyoung- 
^  son,  Henry  Eustatius,  was  born  since  the  date  of  my 
*d  will,  and  is  therefore  unprovided  for  by  it :  And  ^ 
l^ereas,  an  exchange  hath  taken  place  of  part  of  my 
^^ailed  estates  for  part  of  the  lordship  of  Camaby, 
"oich  exchange  is  confirmed  by  articles  or  settlement 
^^de  on  the  marriage  of  my  eldest  son ;   And  whereas 


Doe 
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1849.       there  is  a  parcel  of  land,  in  the  lordship  of  Camijt 

situate  at  the  south  end  of  Camaby  Fields  of  the  yeuij 

value  of  \20hj  excepted  out  of  the  said  exchange,  aod 

Strioklakd    which  I  have  power  to  dispose  of,  and  there  is  due  to 

V*  me  from  the  estate  at  Camaby  the  sum  of  500021,  whidi 

by  the  above  articles  or  settlement  is  charged  on  tbt 

estate ;  and  I  am  also  entitled  to  an  annuity  of  191 1 

year  issuing  out  of  an  estate  at  Camaby  belon^ngto 

Mr.  Buck :  Now,  I  give  the  said  sum  of  5000/L  to  my 

said  son  Henry  £wstatius,  and  devise  to  him  the  parcel 

of  land  of  120/.  a  year,  and  the  said  annuity  of  191  a 

year,  to  enjoy  the  said  land  and  annuity  during  his 

life :  And  my  will  is,  that  the  said  land  and  annuityi 

after  the  decease  of  my  said  son  Henry  JEustathUf  and 

subject  to  and  charged  with  such  jointure  for  a  wife  « 

shall  be  made  by  him,  according  to  the  power  hereinafter 

given  him  in  that  behalf,  shall  go  to  and  be  enjoyed  by 

such  person  or  persons  as  shall  be  then  entitled  to  my 

estate  at  FraUthorpy  and  for  such  estate  and  interest, 

and    with    such    powers,   remainders,   and    reversiois 

dependent  thereon,  as  such  person  or  persons  shall  be 

entitled  to  the  Fraisthorp  estate:  And  whereas  I  ban 

by  my  said  will  devised  certain  specific  estates  to  my 

younger  sons  George^  Charles^  and  Walter^  respectivelyi 

for  their  respective  lives,  with  power  to  make  jointures 

u})on  their,  respective  wives,  and  provision  for  their 

respective  children,  and  otherwise  charged  as  therein 

mentioned ;  and,  upon  the  decease  of  any  one  of  my 

said  three  last  named  younger  sons,  I  have  devised  the 

estates  left  to  him  so  first  dying,  unto  one  or  other  of 

the  survivors  of  them  three,  with  such  further  beneit 

of  survivorsliip  between  them,  and  with  such  renuuudon 

over,  and  charged  as  in  my  said  will  mentioned :  Now, 

I  do  hereby  revoke  the  last-mentioned  disposition  \jn{d) 

(a)    These     words    within      terwards  erased  by  the  testitflr 
brackets  and  in  italics  were  af-     from  one  copy  of  the  eodidL 
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eate  my  said  son  Henry  Eustatius  shall  be  then  living^        1849. 
and  in  that  case  I  devise  the  specific  estates  above  diS'  ■ 

fosed  to  him  so  first  dying^  after  such  decease,  unto  my         ~P* 
said  youngest  son  Henry  Eustatius^/or  his  life,  charged   Stbicklakd 
f  Ji  like  manner,  and  with  such  power  of  making  a  join"  v* 

ture  for  a  wife,  cls  in  my  said  will  mentioned  and  given  ^^  '* 

to  any  of  my  said  other  younger  sons  respectively ;]  And, 
after  the  decease  of  my  said  son  Henry  Eustatius,  I 
devise  the  last-mentioned  estates,  charged  and  charge- 
able as  aforesiud,  unto  such  person  or  persons,  in  such 
manner,  and  for  such  estate,  and  subject  to  such  powers, 
charges,  and  out-payments,  and  with  such  remainders 
and  reveruon,  as  I  have  by  my  said  will  declared  con- 
cerning the  same  after  the  decease  of  the  younger  sons 
80  first  dying:  [And(^a),  iii  case  my  said  son  Henry 
£ii8tatius  shall  survive  all  my  other  younger  sons,  my 
will  is,  that  he  sliall  succeed  to  the  specific  estates  devised 
to  them  respectively,  and  enjoy  the  same  during  his  life, 
ekarged  as  in  my  said  will,  and  with  such  remainders 
ooer  and  reversion  as  therein  mentioned:"]  And,  least 
any  mistake  should  arise  in  regard  to  my  meaning  of 
impowering  my  younger  sons  respectively  to  make 
jointures  for  their  wives,  and  provision  for  their  respec- 
tive child  or  children,  I  do  hereby  expressly  charge 
and  subject  the  respective  estates  devised  to  my  said 
younger  sons  respectively  for  life,  with  the  payment  of 
300/.  a  year,  clear  of  all  taxes  and  deductions,  to  the  wife, 
or  respective  wives,  of  such  younger  son  and  younger 
flons  respectively,  and  with  the  sum  of  5000/.  for  the 
portion  or  portions  of  the  child  or  children  of  my  said 
younger  sons,  George,  Charles,  and  Walter  Strickland, 
respectively,  but  not  with  any  portion  for  the  child  or 
children  of  my  said  son  Henry  Eustatius,  who  has  5000/. 
given  him  as  aforesaid,  —  such  children  of  my  sons 
George,  C/iarles,  and  Walter  Strickland,  if  there  shall 
be  more  than  one  of  any  of  them  my  said  last-named 

(a)  See  note  (a),  p.  732. 
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sons,  shall  share  the  said  sum  of  50002.  equally  betweea 
them :  And,  in  all  other  respects,  I  confirm  my  nii 
will.     In  witness,  &c. 

G.  StrieKUaid.  (L8.) 


it 


Signed,  sealed,  published, 
and  declared  by  the  said  Sir 
George  Strichland^  the  tes- 
tator, as  and  for  a  codicil  to 
his  will,  in  the  presence  of 
us,  who  have  subscribed  our 
names,  as  witnesses  thereto, 
in  his  presence,  and  at  his 
request 

"  Jona  Price f  SaUers*  Holly  LandofL 

^' W.  Davids  ^  ^^  .  ^  ^r  ti_.  » 
..  ^  »  X  r  Clerks  to  Mr.  PriceJ* 
"  John  Jones  J 

The  testator,  Sir  George  Strickland,  died  at  BcgMi 
on  the  13th  of  January,  1808,  leaving  four  dai^iiten^ 
and  four  sons, —  William  (who  then  became  Sr  IW- 
liam),  the  father  of  the  now  defendant,  George^  wiio 
died  in  June,  1832 ;  Walter,  who  died  in  October,  1839, 
and  Henry  Eustatius,  the  lessor  of  the  plaintiff:  the 
testator's  third  son,  Charles,  having  died  in  the  testator'i 
life-time,  in  1795. 

On  the  testator's  death,  the  will  which  he  had  onfpr 
nally  executed  in  Yorkshire,  together  with  one  copy  of 
the  codicil,  were  found  in  an  open  portfoUo  upon  Mb 
library  table, —  the  parts  above  set  out  in  italic  aoi 
within  brackets  being  obliterated  by  drawing  a  pot 
through  them,  leaving  the  writing  still  legible.    In  tbe 
same  portfolio  was  found  whAt  appeared  to  be  an  un- 
finished testamentary  paper,  undated,  and  bearing  npoo 
the  face  of  it  indications  that  the  mind  of  the  writer 
was  still  in  deliberation  upon  it. 

Locked  up  in  a  drawer  in  the  same  table,  sod  ^ 
originally  written,   and   without    any   alteration^  wi 
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nd  the  other  copy  of  the  codicil^  and  also  the  copy  of  1849. 

will  which  the  testator  executed  in  London.  — 

The  altered  viUl  and  codicil  found  in  the  portfolio  ^" 

c  proved  by  Lady  Strickland,  as  the  last  will  and  Strickland 

ament  of  her  deceased  husband, —  at  Ybrky  in  De^  ^ 

^    »      m       m,  gt   ^-m         f  Stbioxi*ano« 

oeTi    I8O83  and  in  the  diocese  of  Canterbury ,  in 

uaryy  1809. 

?he  testator's  sons   George  and   WaJttety  upon  his 

th,  entered  upon  the  estates  respectively  devised  to 

n.     Upon  the  death  of  George,  on  the  5th  of  June, 

\2,  the  late  Sir  William  Strickland  took  possession 

lis  estates,  in  opposition  to  his  brother  Walter,  who 

lined  to  contest  the  matter  with  him. 

iir  WUliam  Strickland  died  on  the  18th  of  January, 

A. 

n  November,  1839,  the  lessor  of  the  plaintiff, — into 

>8e  possession  the    unaltered  copy   of  Sir   George 

ickland^a  will  and  codicil  had  come,  in  his  cha- 

ber  of  executor  under  the  will  of  his  mother, —  com- 

iced  proceedings  in  equity  against  the  defendant, 

WiUUwC%  eldest  son.     The  lord  chancellor  having, 

Kn  appeal,  in  1848,  decided  that  the  remedy  of  the' 

ior  of  the  plaintiff  was  by  an  action  at  law,  he,  in 

'HZ  in  that  year,  formally  demanded  possession  of  the 

ates,  and,  upon  the  defendant's  refusal,  brought  this 

ctment. 

On  the  part  of  the  plaintiff,  it  was  contended,  that, 

m  the  circumstance  of  the  London  will  being  found, 

h  a  codicil,  unobliterated,  and  carefully  kept,  both 

1b  and  codicils  being  under  the  testator's  immediate 

Qonal  control,  —  the  partial  obliteration  of  one,  had 

»  in  law,  the  effect  of  a  revocation. 

the  learned  baron  left  it  to  the  jury  to  say, —  first, 

ether  the  London  will  was  executed   by   the  test- 

r  as  a  separate  and  independent  will,  or  whether  the 

^kihire  will  and  the  London  will,  with  the  duplicate 


i 


BO  mierea,  Decame  me  lasc  wiu  oi  ic 
8ecoDdl7>  whether  the  alterations,  when  tl 
by  the  testator,  were  intended  by  him  b 
to  Btaad  as  bis  last  will,  or  were  merel 
and  intended  to  exist  only  until  he  made  i 
The  jury  found  that  the  two  wills  ai 
were  intended  to  form  one  will,  and  th 
tions  in  the  Yorkshire  will,  and  in  the 
with  it,  were  intended  to  be  final.  A 
thereupon  entered  for  the  defendant. 

Knowles,  In  the  following  Easter  tern 
rule  nisi  for  a  new  trial,  on  the  ground  of 
It  was  properly  a  question  for  the  jury, 
alteration  of  the  one  paper  was  an  alt 
other:  at  most,  it  was  a  question  of  infe: 
snmptioD.  To  tell  the  jury  that  the  nlte 
was  necessarily  an  alteration  of  the  othc 
laying  down  the  proposition  too  brou 
manner  calculated  to  mislead  tile  jury,  i 
the  materiality  of  that  which  had  been 
on  by  the  lessor  of  the  plaintiff'  at  the  \ 
both  documents  were  in  the  custody  a 
control  of  the  testator  at  the  time  he  m 
tion.  The  question  of  intention  shou 
submitted  to  the  jury.     In  Williams  on 
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ler  witli  Bome  other  person,  and  the  testator  mutilates 
destroys  the  part  in  his  own  custody,  it  is  a  revoca- 
1  of  both,  (a)  The  presumption  of  law,  in  such 
$^  liable  of  course  to  be  rebutted  by  eridence,  is, 
I  the  destruction  or  mutilation  of  the  one  duplicate 

<3one  animo  revocandi  as  to  both.  And,  in  Pern* 
y.  Pemberton  (i).  Lord  Erskine,  C,  laid  down 
the  same  presumption  holds,  though  in  a  much 
«r  degree,  where  both  the  instruments  are  in  the 
flk^or's  possession :  and,  further,  that,  in  a  third  case, 
MTC  the  testator,  having  both  duplicates  in  his  pos- 
mon,  alters  one,  and  then  destroys  that  which  he 

entered,  there  also  the  same  presumption  holds, 
Li^h  weaker  still.  But,*  in  Roberts  y.  Eound(c)y  the 
n.'bix  executed  her  will  in  duplicate  in  the  year 
4  :  the  will  was  kept  by  her,  and  the  duplicate, 
:2^^iately  after  execution,  was  left  with  her  solicitor, 
>  xetained  possession  of  it  till  the  year  1827,  when 
H^livered  it  to  her,  at  her  request :  on  her  decease, 
h«  year  1830,  the  will  and  duplicate  were  found  in 
portfolio,  which  was  on  her  bed  at  the  time  of  her 
tla :  the  will  was  inclosed  in  an  envelope,  indorsed 
>^eir  handwriting,  *My  will,  dated  the  11th  o{  April, 
4,'  and  with  the  word  *  mine '  written  by  her  in 
c^il  on  the  outer  sheet  of  the  will :  the  duplicate 
l>een  mutilated,  by  cutting  out  the  names  of  several 
^e  devisees :  and  Sir  John  Nicholl  held  that  such 
tilation  was  neither  a  total  nor  a  partial  revocation. 
^  learned  judge,  in  pronouncing  hb  judgment,  made 
)  fcUowing  observations :  '  What,  upon  the  face  of 


1849. 

Doe 

d. 

St&ioklamd 

Stbiokland. 


(a)  Referring  to  Sir  Edtoard 
9*H»if/#  case,  cited  Com.  Rep, 
W-,  I  P.  Wmi.  346.,  2  Vern. 
♦*. ;  Onions  v.  Tifrer,  1  P. 
^»i«.  3^.;  Burtemthaw  v. 
^''iert,  Cowp.  49. ;  Boughey  v. 

VOL.  VIII. —  C.  B. 


Moreton,  2  Cos*  temp.  Lee, 
bS'i..  SHagg.igi*;  Rickarde 
V.  Mamford.  2  PhiUim.  23. ; 
Colvin  V.  Fraeer,  2  ffagg,  266. 

(6)  13  res.  310. 

(c)  3Hagg.5^S. 

3b 
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1849.       the  iiurtrument,  are  the  sound  legal  oonatnicdoB  nd 
-"'""-*       presumptions  ?     Suppose  that  the  mutilated  insbrument 

^'        alone  had  been  found,  and  that  no  duplicate  had  enr 
Strioklakd  existed.      This  mutilation  of  the  first  sheet,  lea^ 

V*  the  signature  untouched,  would  not  be  a  total  revoo- 

tion;  it  would  be  a  revocation  of  those  particiilir  de- 
vises only ;  but,  there  being  two  papers,  both  in  the 
deceased's  possession,  the  pretumption  of  law  would  k, 
thatf  by  the  preservation  of  one  duplicate  entire^  At  Si 
not  intend  a  revocation  of  these  particular  detdsei,  otlier- 
wise  she  would  have  mutilated  both  duplicates.    T3» 
construction,  then,  to  be  put  upon  this  act  of  mutila- 
tion (for,  it  clearly  appears  to  have  been  her  own  9d\ 
is,  that,  at  most,  it  was  a  preparation  for  a  projected 
alteration,  to  which  she  had  not  finally  made  up  her 
mind,  oi^ which  she  had  abandoned;  and  therefore  die 
preserved  entire  the  duplicate,  which  she  hadalwsjs 
retained  in  her  own  possession,  and  on  which  she  bid 
written  the  word  <  mine.' "     [  Wilde,  C.  J.  The  judge 
there  decides  upon  the  fact,  as  well  as  the  law.]   A 
distinction  has  always  been  drawn  as  to  whether  the 
duplicate  is  or  is  not  in  the  custody  or  power  of  the 
testator  at  the  time.     In  Croodright  d.  Glazier  v.  Gkf^ 
zier(a)y  Lord  Mansfield  mentioned  a  case  at  the  de- 
legates, of  Mason  v.  Ltmbrey,  where   ''the  testator, 
Samuel  Mcuon,  made  his  will  of  his  real  and  penoail 
estate,  and  properly  executed  two  duplicates  of  it,  one 
of  which  duplicates  he  kept  in  his  own  handed  the 
other  he  delivered  to  Mr.  Ldmbrey.     A  little  beftie 
his  death,  he  greatly  altered  and  obliterated  his  owa 
duplicate,  and  began  to  write  over  a  new  will,  bat 
never  finished  it,  nor  did  he  ever  apply  to  Umbrq  to 
get  back  his  duplicate.     Sentence  was  given  for  the 
duplicate  of  the  first  will,  remaining  in  Mr.  JMrq/^ 

(a)  4f  Burr.  25}  5. 
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luuidfl;    for,  the  imperfect  sketch  of  the  iinfinished       1849. 

seoond  will  was  no  revocation  of  the  first"     [  V.  WiU       

UamM^  J.  That  case  is  reported  at  length  by  Comynsy  by         ^^ 
the  name  of  Limhery  y.  Mason  and  Hyde.{a)\     Then,    Strioklamd 
it   was  for  the  judge,  and  not  for  the  jury,  to  say  ^* 

whether  or  not  the  two  were  duplicates.  \_TFilde,  C.  J. 
Two  instruments  cannot  well  be  duplicates,  if  the  one 
has  an  effect  very  different  from  the  other.]  Cer- 
tunly  not. 

A  role  nisi  having  been  granted, 

-  8.  Martin  (with  whom  was  Cowling)  now  shewed 
erase.  There  was  no  misdirection.  The  facts  are 
ample.  In  1776,  Sir  Cteorge  Strickland^  having  then 
lour  sons,  made  a  will  in  Yorkshire.  Afterwards,  a  fifth 
■on  bdng  bora  to  him.  Sir  George^  in  1778,  executed  a 
€opj  of  the  will  of  1776  in  London^  and  also  a  codicil  in 
dnplicate,  making  a  provision  for  his  newly-born  son. 
There,  is  no  further  evidence  given  of  any  act  done  by 
Snr  Charge  with  regard  to  these  documents.  At  his 
death,  the  Yorkshire  will  and  one  copy  of  the  codicil 
were  found  together  in  a  portfolio  upon  a  table  in  the 
fibraiy  at  Boynton  House,  with  a  portion  of  each  ob- 
Bterated, — the  effect  of  the  alterations  being,  to  de- 
prive the  lessor  of  the  plaintiff  of  certain  interests 
which  he  might  have  had  in  remainder  expectant  on 
ilie  deaths  of  his  brothers.  Acting  upon  the  opinion 
ef  Chief  Baron  Richards,  then  at  the  bar,  that  the 
altered  will  and  codicil  alone  constituted  the  last  will 
and  testament  of  her  deceased  husband,  Lady  Strick- 
land,  as  his  executrix,  proved  them.  Under  these 
drcumstances,  the  questions  of  fact,  it  is  submitted, 
were  properly  left  to  the  jury,  and  the  ruling  of  the 
kamed  judge  in  point  of  law  was  correct.     It  is  diffi- 

(a)  Com,  Rep.  451. 
3  B  2 
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1849. 

Doe 

d. 

Stbickland 

V, 
StBIOKIiAICD. 


cult  to  see  what  other  question  could  Lave  been  sulh 
mitted  to  them.     l[Maule,  J.    The  secoud  or  Loniim 
wUly  it  will  be  said,  might  pass  property  acquired  be- 
tween the  day  of  its  date  and  its  execution.    I  am  not 
aware  of  any  case  of  a  will  being  dated  at  one  time 
and  executed  at  another.     V.  Williams,  J.  The  codidl 
makes  the  Yorkshire  will  speak  as  of  the  date  of  die 
execution  of  the  London  wilL     MauUy  J.  The  testator 
clearly  intended  to  make  one  will  and  duplicate  oodidk] 
The  authorities  as  to  the  effect  of  an  alteration,  is  t 
revocation  of  a  will,  are  all  considered  in  1  William 
on  Executors,  120  et  seq. :  the  Result  is,  that,  to  ooo- 
stitute  a  rcTOcation,  the  act  must  be  done  anhno  rew- 
candid     Here,  the  jury  have  found,  and  upon  evidence 
which  clearly  justifies  their  finding,  that  the  alteratioofl 
were  intended  by  the  testator  to  be  final.     There  is  no 
pretence  for  disturbing  the  verdict. 


Knowles  and  Huffh  Hill  in  support  of  the  rule.  Tb6 
London  will  was  an  entirely  new  will,  independently 
of  any  intention  on  the  part  of  the  testator.  It  would 
necessarily  have  a  much  larger  operation  than  the 
Yorkshire  will ;  and,  the  attesting  witnesses  being  dif* 
ferent,  it  would  require  different  proof.  The  learned 
judge  left  it  to  the  jury  to  say  whether  the  second  wiD 
and  codicil  were  a  duplicate  of  the  Yorkshire  will  and 
codicil.  l^Cresswelly  J.  No.  Whether  the  London  wiD 
was  a  separate  and  independent  will ;  or  whether  the 
Yorkshire  will  and  the  London  will  formed  one  will  is 
two  parts.]  That  is  substantially  the  same  thii^* 
Either  way,  it  was  clefirly  a  misdirection.  The  learned 
judge  should  have  himself  decided,  that,  in  point  of 
law,  the  London  will  was  not  part  of  the  will  executed 
in  1776.  [Maule,  J.  That  the  will  of  1776  fonned 
no  part  of  the  will  of  the  testator.]  By  leaving  the 
question  to  the  jury  in  the  way  he  did,  the  lessor  of  tk 
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plaintiff  was  deprived  of  the  opportunity  of  tendering 
a  bill  of  exceptions.  A  man  can  have  but  one  last 
will ;  though  that  may  be  evidenced  by  several  docu- 
ments ;  and  these  need  not  all  bear  the  same  date^  for, 
a  man  may  at  different  times  dispose  of  different  por- 
tions of  his  property.  But,  if  there  be  different  docu- 
ments relating  to  the  same  property,  which  are  incon- 
sistent in  their  terms,  they  cannot  together  constitute 
tlic  last  will;  the  last  executed  would,  in  that  case, 
alone  express  the  last  intention  of  the  testator.  In 
Jarman  on  Wills  (a),  it  is  said:  "Where  a  testator  at 
difierent  periods  of  his  life  has  made  various  testa- 
mentary papers,  some  of  which  he  destroys,  and  others 
he  leaves  undestroyed,  each  purporting  to  contain  his 
last  will,  this  character  belongs  exclusively  to  such  one 
of  the  uncancelled  papers  as  w^as  executed  most  proxi- 
mately to  his  decease  (&);  and,  in  order  to  ascertain  the 
time  of  the  execution  of  the  respective  papers,  recourse 
may  be  had  to  evidence,  derived  either  from  their  own 
contents,  or  from  extrinsic  sources.  If,  from  the  ab- 
sence of  date  and  of  every  other  kind  of  evidence,  it 
is  impossible  to  ascertain  the  relative  chronological  po- 
sition of  two  conflicting  wills,  both  are  necessarily  held 
to  be  void,  and  the  heir,  as  to  the  realty,  and  the  next 
of  kin,  as  to  the  personalty,  arc  let  in :  but  this  un- 
satisfactory expedient  is  never  resorted  to,  until  all 
attempts  to  educe  from  the  sevcnU  papers  a  scheme  of 
disposition  consistent  with  both,  have  been  tried  in 
Yiun.  (c)  And,  even  where  the  times  of  the  actual  cxe- 
oution  of  the  respective  papers  are  known,  so  that,  if 
they  are  inconsistent,  there  can  l)e  no  difficulty  in  de* 


1849. 

Doe 

d. 
Strickland 

Strickland. 


(a)  Vol.  I.  p.  158. 

(b)  Citiog  Goodright  d.  Gla- 
akrv.  Glazier,  ^Burr,  2512. ; 
Barwood  v.  Goodright,  Cowp, 


(c)  Citing  Phippit  V.  The 
Earl  of  Anglesea,  j  Bro.  P,  C, 
TomL  ed.,  443. 
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1849.        termining  which  is  to  be  preferred,  the  courts  will,  it 
—        possible,  adopt  such  a  construction  as  will  give  effect  to 
~?"         both,  sacrificing  the  earlier  so  far  only  as  it  is  dearly 
Strioklakd    irreconcileable   with  the  latter  paper;    supposing,  of 
V*  course,  that  such  latter  paper  contains  no  express  dame 

of  revocation.  As,  where  a  testator  made  a  will  de- 
vising his  lands  to  trustees,  for  200  years,  to  pay  Ins 
debts,  and  afterwards,  by  another  will,  devised  tiie 
same  lands  to  the  same  trustees  for  300  years,  to  dis- 
charge some  particular  specialty  debts  mentioned  in  a 
deed  executed  after  the  first  will,  and  all  incumbruiceB 
affecting  the  property, — Lord  Talbot  held  that  the  first 
term  of  200  years  was  not  revoked,  as  the  two  tenna 
were  not  inconsistent,  the  testator's  intention  in  creating 
the  term  of  300  years  being  merely  for  the  purpoee  of 
giving  priority  in  payment  to  the  specialty  debts,  and 
the  charges  affecting  the  estate,  (a)  The  inclination  to 
such  a  construction  as  would  preserve,  either  wholly  or 
in  part,  the  contents  of  the  prior  document,  however, 
exists  only  either  when  the  subsequent  document  is  inade- 
quate to  the  disposition  of  the  entire  property,  so  that 
the  consequence  of  rejecting  the  prior  document  would  be^ 
to  produce  partial  intestacy,  or  else  where  the  posterior 
paper  is  styled  a  codicil ;  for,  the  ofiSce  of  a  codidl 
being,  to  vary  or  add  to,  and  not  wholly  suj^tot,  a 
previous  will,  such  a  designation  of  the  instrument 
seems  to  demand  that  some  part,  at  least,  of  the  will, 
whose  existence  it  supposes  and  recognises,  should,  if 
possible,  be  sustained."  The  two  instruments  are  not 
duplicates  of  the  same  will,  if  there  is  any  variation  or 
difference  between  them :  and  parol  evidence  dearlj  is 
not  admissible  to  explain  a  variance.  If  these  two 
papers  be  held  to  form  together  one  will,  it  can  only  be 
upon  the  ground  that  the  dispositions  in  the  later  one 

(a)   Weld  y,  Acton,  2  Eq,  Cas.  Abr.  777,  pi.  26 
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are  cumulative.     {^CresswelU  J-    Suppose  two  copies  of  1849. 

a  will  made  and  executed  at  the  same  time,  and  a  word  «*— - 

k  accidentally  omitted  from  one  in  the  copying,  and  ^' 

the    testator  afterwards,    animo  cancellandi,  destroys  STBiouiAirp 

one, — would  that  be   a  cancellation   of  both?]      It  ^       ^ 
would  not,  if  the  omission  constituted  a  material  vari- 
ance ;  for,  in  that*«case,  they  would  not  be  duplicates. 

Maule,  J.  I  am  of  opinion  that  this  rule,  —  which 
was  obtuned  upon  the  groimd  of  misdirection,  —  should 
be  discharged.  The  objection  to  the  direction  of  the 
leacned  judge  to  the  jury,  was,  that  he  left  to  them  that 
which  he  ought  himself  to  have  decided  as  a  matter  of 
law.  There  is  also  a  suggestion  that  the  way  in  which 
the  questions  were  put  to  the  jury,  was  calculated  to 
embarrass  and  mislead  them.  But  this  does  not 
amount  to  an  objection  upon  which  a  new  trial  can 
be  granted.  It  would  be  extremely  mischievous,  if  a 
verdict  could  be  set  aside,  because  the  court  may  think 
that  the  judge  who  presided  at  the  trial  has  laid  too 
much  or  too  little  stress  upon  this  or  that  part  of  the 
case,  or  has,  in  some  way,  dealt  differently  with  the 
fiusts  from  what  they  themselves  would  have  done  had 
the  cause  been  tried  before  one  of  them.  If  it  were  so, 
the  number  of  new  trials,  —  which  are  a  reproach  to 
the  law,  —  would  be  greatly  increased.  There  can 
hardly  be  a  greater  evil  in  the  administration  of  justice, 
than  the  expense  and  delay  to  which  suitors  are  occasion- 
ally exposed  from  the  necessity  of  setting  right  those 
errors  which  sometimes  unavoidably  occur  on  the  trial 
of  a  cause.  I  may  as  well,  before  I  proceed  to  con- 
sider the  mwi  question,  clear  away  another  point  which 
was  made  in  the  course  of  the  argument,  viz.  that, 
supposing  there  was  a  question  of  law  which  was  left 
to  the  jury  as  a  question  of  fact,  even  assuming  the 
jury  to  have  con\Q  to  what  in  the  opinion  of  the  court 

3  B  4 
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1849.        was  the  right  conclusion,  there  onght  to  be  a  new  trial, 

■  because  the  party  against  whom  the  decision  was  given, 

^"         had,  by  the  course  taken,  lost  the  opportunity  of  tender- 

Striokland   ^^S  ^  ^^^^  ^^  exceptions.     There  is  no  foundation  for 
^  that  assumption.     It  is  not  true  that  the  party  has  lost 

lOKXiAND.  i^jg  opportunity  of  tendering  a  bill  of  exceptions^  by  the 
course  the  judge  took  in  his  summing  up.  His  counsel 
might  have  interposed,  and  called  the  attention  of  the 
judge  to  the  fact  that  he  was  leaving  to  the  jury  a  ques- 
tion of  law,  and  might  then,  if  necessary,  have  tendered 
a  bill  of  exceptions.  By  not  h^ing  so  interpoeed» 
however,  the  lessor  of  the  plaintiff  has  not  lost  more 
than  a  party  loses  in  all  cases,  where  he  omits  to  take 
an  objection  at  the  proper  time.  The  party  has  always 
his  election  between  a  bill  of  exceptions  and  a  motioQ 
for  a  new  trial.  Here,  he  has  elected  to  move  for  a 
new  trial,  on  the  ground  of  misdirection :  we  have  now 
to  decide,  therefore,  whether  the  learned  judge  left  tlie 
proper  questions  to  the  jury,  and  whether  he  correctly 
instructed  them  in  point  of  law. 

The  first  question  left  to  the  jury  was,  whether  what 
was  called  the  London  will,  was  executed  by  the  tes- 
tator as  a  separate  and  independent  will,  or  whether  the 
Yorkshire  will  and  the  London  will,  with  the  duplicate 
codicil  annexed  to  each,  formed  one  wilL  If  these 
documents  could  form  one  will  in  two  parts,  and  that 
question  was  raised  by  the  evidence,  undoubtedly  it 
was  a  material  question  in  the  cause,  and  one  which 
was  proper  to  be  submitted  to  the  jury.  It  is  a  ques- 
tion which  can  only  be  decided  by  a  consideration  of  a 
great  many  circumstances.  It  is  one  which  frequently 
arises  in  the  ecclesiastical  courts ;  and  there  it  is  uni- 
formly treated  as  a  question  of  fact.  It  is  suggested  by 
Mr.  Hill,  that,  there  being  a  variance  between  the 
London  and  the  Yorkshire  will,  though  with  reference 
to  matters  not  in  question  here,  they  cannot  be  con- 


13  VICTORIA.  745 

adered  strictly  as  duplicates.     It  is  to  be  observed  that        18 
he  learned  judge  carefully  avoids  the  use  of  the  word        ■■ 
'duplicate,"  with  regard  to  the  wills.     The  codicils,         ^" 
lowever,  are  strictly  duplicates:  the  wills  are  not,  if  SnucHLANn 
iie  discrepancies  pointed  out  prevent  them  from  being  «• 

10  considered.     It  seems  to  me  to  be  quite  unnecessary  ^^ 

to  say  whether  they  are  or  are  not  duplicates,  properly  so 
»lled :  the  case  does  not  require  it.  There  is  nothing 
to  shew  that  there  may  not  be  one  will,  consisting  of 
two  separate  and  distinct  papers,  which  are  contempo- 
raneously executed,  and  intended  each  to  be  the  same 
ifilL  Here  was  a  simultaneous  execution  of  the  two 
sodicils  and  of  a  copy  of  the  will.  That  is  clear.  The 
bestator  has  evinced  an  intention  that  the  whole  should, 
f  possible,  together  operate  and  enure  as  his  last  will : 
ind  there  is  nothing,  that  I  am  aware  of,  against  reason 
ind  law  in  a  testator  s  entertaining  such  an  intention.  I 
;hink  the  question  was  one  which  was  very  fit  to  be 
.eft  to  the  jury. 

Then  comes  the  next  question.  The  learned  judge 
[old  the  jury,  that,  if  the  Yorkshire  will  and  the  London 
vrill,  with  the  codicils  respectively  annexed  to  each, 
irere  intended  by  the  testator  to  operate  together  as 
jis  last  will,  the  effect  of  an  alteration  or  obliteration  in 
me,  was,  to  alter  or  obliterate  the  other ;  and  that  the 
iltered  psirt  became  the  last  will  of  the  testator.  There 
IS  no  question  here  as  to  a  revocation  or  cancellation  of 
the  whole  instrument,  but  only  as  to  certain  altemtions 
uade  in  the  one  document,  and  in  those  parts  which 
ire  in  duplicate  and  unaltered  in  the  other.  Now, 
inAsmuch  as  with  respect  to  that  property,  the  two 
locuments  were  intended  to  operate  simultaneously, 
ind  togetlier  to  form  the  last  will  (assuming  the  first 
question  to  have  been  rightly  left  and  rightly  decided), 
Jien  the  partial  cancellation  of  the  one  was,  in  principle 
ind  upon  authority,  a  cancellation  of  the  corresponding 
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1849.        portion  of  the  other.     Each  part  fully  and  entirely  ei* 

presses  the  will  and  intention  of  the  testator.    HaviBg 

^^         subsequently  expressed  a  different  intention  by  the 
Striokulnd    partial  obliteration  of  one,  the  alteration  so  made  waA 
V*  be  taken  to  express  the  testator's  last  wilL     I  therefcne 

think  the  proposition  of  law  so  laid  down  by  the  leaned 
judge,  was  correctly  laid  down.  This  direction  d  the 
learned  judge  is  objected  to,  as  being  likely  to  withdnw 
the  attention  of  the  jury  from  circumstances  upon  wUch 
the  counsel  for  the  lessor  of  the  plaintiff  had  mainly 
placed  reliance,  viz.  the  fact  that  one  of  the  wilk  only 
was  altered,  when  both  were  equally  accessible  to  the 
testator,  and  that  the  unaltered  will  seemed  to  haive 
been  kept  with  the  greater  care.  These,  undoubtedly, 
were  circumstances  very  fit  to  be  taken  by  the  jury  ioto 
their  most  serious  deliberation,  in  coming  to  a  arndu- 
sion  as  to  the  intention  with  which  the  alterations  were 
made.  If  the  imaltered  part  had  been  found  in  Lombm, 
instead  of  at  BoyntoUy  that  unquestionably  would  hate 
strengthened  the  presumption  of  intention  to  alter  botk 
parts.  All  that  can  be  said,  however,  is,  that  theee^ 
were  matters  very  fit  to  be  observed  upon;  and  thfr 
jury  must  be  taken  to  have  fully  considered  them. 

The  remaining  question  which  was  left  to  the  jaIy^ 
was,  whether  the  alterations,  when  they  were  made  by 
the  testator,  were  intended  by  him  to  be  final,  and  tx> 
stand  as  his  last  will,  or  were  merely  deliberative,  and 
intended  to  exist  only  until  he  made  a  future  will 
That  was  leaving  to  the  jury  a  question  of  the  inteatioD. 
of  the  testator,  which  was  a  question  of  fact,  and 
which  was  undoubtedly  a  proper  one  for  them, 
jury  found  that  the  alteration  was  intended  to  be  fioiL 
As  to  that  mode  of  leaving  the  question,  I  do  otft 
know  that  any  very  serious  objection  has  been  urged: 
but  it  seems  rather  to  have  been  suc^irested  that  tb 
previous  ruling  of  the  learned  judge  as  to  the  1^ 
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fffect  of  the  alteration  of  the  Yorkshire  will,  had  a 
D^ndency  to  divert  the  minds  of  the  jury  from  the  sur- 
rounding circumstances  upon  which  their  judgment  was 
IsC  be  formed.  That  objection  I  have  already  dis- 
posed of. 

'  Upon  the  whole,  it  seems  to  me  that  the  direction  of 
the  learned  judge  was  correct  in  point  of  law,  and  that 
the  jury  properly  decided  the  questions  submitted  to 
them,  and  therefore  that  this  rule  must  be  discharged. 


1849. 

1>0B 

Stbioklamd 
StbioklaNs. 


Cbesswell,  J.  I  am  of  the  same  opinion.  My 
kt>tlier  Matde  has  gone  so  fully  into  the  case,  that  but 
btle  remains  for  me  to  add.  As  to  the  lessor  of  the 
)Iaintiff's  being  deprived  of  the  opportunity  of  tendering 
'  bill  of  exceptions,  by  the  circumstance  of  the  judge 
»^3.g  to  the  jury  that  which  waa  a  matter  of  law  for 
is     own  consideration,  —  I  remember  to  have  heard 

Tenterden  decide  over  and  over  again,  that  that 
no  ground  for  a  new  trial,  where  the  jury  had 

as  the  judge  ought  to  have  directed  them  to  find, 
e  counsel  had  made  his  exception  at  the  proper 

the  judge  would  probably  have  said,  **  Then,  I 
U.  decide  it  myself."  And,  though  we  cannot  tell  how 
juixy  would  decide  upon  a  question  of  fact,  we  will 
s^^-a^ae  that  a*  judge,  when  called  upon  to  decide  a 
i^^tiion  of  law,  will  decide  it  correctly ;  for,  that  is 
^  ground  upon  which  it  is  held  that  many  defects 
^  enured  bv  a  verdict. 

A-s  to  the  other  matters,  —  the  first  question  which 
^^  left  to  the  jury,  was,  whether  the  London  will  was 
sxe^tited  by  the  testator  as  a  separate  and  independent 
w^A*  or  whether  the  Yorkshire  will  and  the  London 
^i^^>  with  the  duplicate  codicil  annexed  to  each,  formed 
together  the  testator's  will.  The  judge  says  nothing 
■^ut  duplicate  wills.  If  the  two  could  not  together 
form  one  will,  it  was  undoubtedly  incorrect  to  leave 
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1849.        that  question  to  the  jury.     It  appeared,  that,  in  1776> 

■  Sir  George  Strickland  made  a  will  in  Yorkshire;  and 

^"         that,  in  1778,  another  document,  which  was  apparently 

ST1U0KI.AND   intended  to  be  an  exact  copy  of  the  will  before  made, 

^^  was  executed  by  him  in  London ;  two  codicils  in  pre* 

cisely  the  same  terms  being  executed  by  bim  at  the 

same  time.     If  republished  at  the  date  of  the  execution 

of  the  copy  and  the  codicils,  the  will  made  in  YorUUn 

in  1776  would  speak  from  May^  1778.      The  testator 

nnnexed  a  copy  of  the  codicil  to  each  will.     Did  he  not 

thereby  intend  the  codicil  to  operate  as  a  repuUicatioa 

of  the  Yorkshire  will  ?  I  think  this  question  was  pro* 

])er]y  left  to  the  jury :   and  no  objection  is  made  to 

their  finding  upon  it. 

The  next  objection  that  was  made,  was,  that  the 
learned  judge  told  the  jury,  that,  if  the  two  documeotii 
with  the  codicils  respectively  annexed  to  them,  were 
intended  to  operate  together  as  the  testator's  last  will, 
an  alteration  of  one  will  enured  in  point  of  law  as  an 
alteration  of  both.     It  appears  to  me  that  that  wai 
strictly  correct.     I   understand  the  provisions  in  the 
Yorkshire  will  and  the  London  will,  as  to  the  estates 
now  in  question,   to   be  precisely  the  same.    K  the 
Yorkshire  will  was  republished  at  the  time  the  Lmdn 
will  and  the  codicils  were  executed,  it  is  impossible  to 
say  that  the  one  was  earlier  in  point  of  time  than  the 
other.     They  are  contemporaneous.     By  obliterating  a 
jiortion   of  the   Yorkshire   will,   the    testator  did  not 
destroy  an  earlier  and  leave  a  later  will :  but,  the  two 
being  contem|)oraneous,  by  erasing  one,  he  shews  his 
then  will  to  be,  that  the  poi*tion  so  erased  should  fonn 
no  pai-t  of  his  last  will.     I  therefore  think  the  learned 
judge  was  perfectly  right  in  the  direction  which  be  re- 
ports to  us  that  he  gave  to  the  jury,  viz.  that  the  alten- 
tion  in  the  Yorkshire  will  had  the  effect  of  altering  tie 
corresponding  clause  in  the  London  will. 
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lie  last  question  was^  whether  the  alterations  were        1849. 

nded  by  the  testator  to  be  final,  and  to  stand  as  his       — — • 

will,  or  whether  they  were  merely  deliberative,  and         ^* 

nded  to  exist  only  until  he  made  a  further  or  future    Strioklamd 

.    That,  as  it  seems  to  me,  was  a  proper  and  a  most  ^« 

ortant  question,  —  the  very  hinge  upon  which  the 

mm  of  the  case  would  turn.     Was  the  testator,  at 

time  he  made  the  alterations  in  question,  merely 

tMBrating  as  to  something  he  intended  to  do  there- 

r?  or  was  he  then  making  his  last  will?    I  cannot 

how  the  jury  could  have  been  led  away  from  the 

sideration  of  that  point,  by  any  thing  which  had 

led  before.     If  it  could  have  been  shewn  by  any 

ig  that  was  said  by  the  jury,  that  they  were  really 

srted  from  the  consideration  of  the  true  point  in  the 

iy  by  the  previous  observations  of  the  judge,  there 

lit  have  been  some  ground  for  Mr.  Knatcles^s  argu- 

it.     But  there  is  no  sugr^estion  of  the  kind.     It 

dd  be  extremely  dangerous,  and  highly  injurious  to 

interests  of  justice,  that  new  trials  should  be  granted 

n  a  speculative   surmise   that  the  jury  may  have 

a  confused  or  misled  by  the  particular  manner  in 

ch  the  judge  frames  his  direction  to  them  in  point 

aw,  or  the  order  in  which  he  presents  the  facts  for 

X  decision. 

r.  Williams,  J.  I  am  of  the  same  opinion.  I  can 
srtain  no  doubt  that  the  partial  alteration  of  the 
'kshirc  will  in  this  case  operated,  in  point  of  law,  as  a 
3cation  pro  tanto  of  the  London  will.  As  to  what 
stitutes  a  duplicate,  —  I  take  it  to  be  clear,  that, 
snever  a  testator  intends  to  execute  a  will  in  dupli- 
3,  he  intends  that  each  of  the  documents  shall  form 
t  of  his  will.  If  any  authority  is  wanting  for  this 
ition,  it  will  be  found  in  the  case  of  KilUcan  v.  Lord 
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1849.       '  Parker  (a),  where  it  was  bdd  that  a'  duplicate  is  a  part 
'  of  a  will,  and  to  be  considered  as  a  testamentary  paper; 

^t"         and  Sir  G.  Lee  said,  *^  it  was  the  constant  role  to  bring 
'Stbiokland    ^to  the  prerogative  court  cUl  testamentary  papers,  and 
*•  that  a  duplicate  is  part  of  the  wilL"    In  this  particular 

case,  the  question  has  been  expressly  left  to  the  jtuy, 
whether  the  testator  intended  that  the  two  doeamaitB 
should  form  one  will  in  two  parts.    And  the  jmy  found 
that  he  did  so  intend.     If  such  was  his  intention,  no  dodbt 
the  law  enabled  him  to  carry  it  into  effect     There  bein^ 
then,  two  instruments  existing  which  togeth^  famed 
the  testator's  will,  the  next  question  is,  whether  an 
alteration  or  obliteration  made  in  one  of  them,  opented 
as  an  alteration  or  obliteration  of  a  similar  pasaageiB 
the  other.     I  think  the  learned  judge  was  xi^t  id 
holding  that  it  did.     A  long  series  of  cases  has  decided 
such  to  be  the  l^al  effect  of  such  an  alteratioD.    TUi 
rule,  therefore,  must  be  discharged. 

Talfoubd,  J.,  was  absent. 

Bule 

(a)  lLe^9Ecd.C€t».662. 
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Sands  and  Others  v.  Clahke.  ^     ,^ 

Dec  10. 

T^HIS  was  an  action  of  debt     The  first  count  of  the  In  debt  by 

declaration  stated,  that  the  defendant,  theretofore,  ^°®.P*y«f 

'  against  the 

9  Wit,  on  the  29th  of  August^  1845,  in  parts  beyond  maker  of  a 
be  seas,  to  wit,  at  New  York,  in  the  united  states  of  promisgory 
Imericoy  made  his  promissory  note  in  writing,  and  at  <' No.  11. 
Iiereby  promised  to  pay  to  the  plaintiffs,  by  and  under  Old  Slip" 
le  name,  style,  firm,  and  description  of  Messrs,  Sands,  |.^  tated  * 
\ittery  &  Co.,  at  No.  11.   Old   Slip,  846  dollars,   for  that,  ''when 
due  received,  that  is  to  say,  846  dollars  currency  at  *^®  ^^  P'^ 
Tew  IVA,  8k  months  after  date,  which  period  had  £.7^ 
lapsed  before  the  commencement  of  this  suit,  and  then  to  wit^  on 
alivered  the  said  note  to  the  plaintifis :    Averment,    ^  ^^ 
lat,  when  the  same  became  due,  the  said  846  dollars  were  ready 
urrency  at  New  York  were,   and  still  are,  of  great  ?"^  willing 
Jae,    to  wit,    194/.  7«.    of  lawful   money   of   Cfreat  manner  to 
Britain ;  that,  afterwards,  when,  the   said   promissory  present  the 
>te  became  due,  to  wit,  on  the  4th  of  March,  1846,  ^e^^^fe^d^ 
le  plaintiffs  were  ready  and  willing  in  due  manner  to  ant,  at  the 
resent  the  said  note  to  the  said  defendant,  at  the  said  ^^^  No.  11, 
o.  11.  Old  Slip,  for  payment,  and  then  and  there  to  f^^  payment, 

and  then  and 
ere  to  demand  of  the  defendant  payment  of  the  said  note,  and  the  plaintiffs 
ould  have  duly  presented  die  same  to  the  defendant,  and  demanded  payment 
.ereof  accordingly,  but  the  defendant  was  then  absent  from,  and  not  to  be 
and  at,  the  said  No.  11.  Old  Slip,  and  had  then  clandestinely  departed  and 
Mconded  from  thence,  without  leaving  or  having  left  any  effects  at  the  said 
Ace,  or  any  means  or  provision  there  for  the  payment  of  the  said  note^  nor  were 
lere  any  effects  of  the  defendant  at  the  said  No.  1 1 .  Old  Slip,  nor  any  means 
'  provision  there  for  payment  of  the  said  note,  and  the  defendant  did  not  pay 
le  said  note  when  it  became  due,  &c. :  "  — 

Held,  that  the  declaration  failed  to  disclose  a  cause  of  action^  by  reason'of  the 
Dte  not  having  been  presented  according  to  its  exigency,  and  no  sufficient  legal 
ccuae  being  shewn  for  the  omission. 
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Clabxb. 


demand  of  the  defendant  payment  of  the  said  note,  ud 
they,  the  plaintiiFs^  would  have  duly  presented  the  same 
to  the  defendant,  and  demanded  payment  thereof  a^ 
cordmgly,  but  the  defendant  was  then  absent  from,  ud 
not  to  be  found  at,  the  said  No.  11.  Old  Slip,  and  had 
then  clandestinely  departed  and  absconded  frqpi  thence, 
without  leaving  or  having  left  any  effects  at  the  said 
place,  or  any  means  or  provision  there  for  the  paymeDt 
of  the  said  note,  nor  were  there  any  effects  of  the  de- 
fendant  at  the  said  No.  11.  Old  Slip,  nor  any  metnaor 
provision  there  for  payment  of  the  said  note ;  and  the 
defendant  did  not  pay  the  said  note  when  it  became 
due,  &c. 

The  second  count  was  like  the  first,  on  a  prammarj 
note  between  the  same  parties,  dated  the  5th  of  Naent 
beVy  1845,  payable  at  six  months  after  date,  for  460 
dollars,  80  cents,  currency,  of  the  value  of  103/.  \Zi*ii 
of  lawful  money  of  Great  Britain. 

There  was  also  a  count  ui>on  an  account  stated. 

Special  demurrer,  assigning  for  causes,  —  that  it  does 
not  appear  in  the  first  and  second  counts  of  the  declar- 
ation, or  either  of  them,  that  the  said  notes,  or  either  of 
them,  were  or  was  presented  at  No.  11.  Old  SUp,  nof 
does  it  appear  that  the  defendant  excused  or  prevented 
the  plaintiffs  from  presenting  the  said  notes,  or  either  of 
them,  at  the  said  place ;  and  that,  the  contract  of  the 
defendant  contained  in  each  of  the  said  notes,  being,  to 
pay  if  presented  at  the  said  place,  and  there  being  do 
presentment  at  the  said  place,  no  breach  of  ^ntract  bj 
the  defendant  appears  in  the  said  counts  or  either  of 
them. 

Joinder  in  demurrer. 


Bramwell,  in  support  of  the  demurrer.  The  dedan* 
tion  is  bad,  for  want  of  an  averment  of  presentment  of 
the  notes  at  No.  11.  Old  Slipf  or   an  excuse  for  the 
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>mi33ioii,  if  any  excuse  would  have  been  sufficient  In 
ill  cases  where  there  is  a  condition  in  a  contract^  per- 
Ssrmance  or  a  dispensation^  must  be  averred ;  and  there 
B  no  difference  in  this  respect  between  a  contract  con- 
tuned  in  a  promissory  note^  and  a  contract  of  any  other 
iescription.  If  performance  was  prevented  by  the  act 
if  the  party,  that  might  have  been  averred.  The  de- 
claration alleges  that  the  defendant  had  clandestinely 
ieparted  and  absconded  from  the  place  in  question, 
vrithout  leaving  any  effects  there,  or  any  provision  for 
payment  of  the  notes.  That,  in  truth,  amounts  to 
nothing.  In  Sanderson  v.  Bowes  (a),  it  was  held  that  a 
promissory  note  of  the  defendants,  promising  to  pay  so 
much  at  their  banking-hoiLse  at  W.y  required  a  demand 
>f  payment  there^  in  order  to  give  the  holder  a  cause  of 
iction  if  it  were  unpaid.  The  like  was  held  in  Dichin- 
km  V.  Bowes,  (b)  In  Howe  v.  Bowes  (c),  the  court  of 
[Queen's  Bench  held,  that,  although,  where  a  promissory 
lote  is  made  payable  at  a  particular  place,  a  demand 
if  payment  must  be  made  there,  in  order  to  give  the 
Lolder  a  cause  of  action,  yet  that,  if  the  makers  (who 
lave  become  insolvent)  shut  up  and  abandon  their  shop, 
hat  is  evidence  of  a  declaration  to  all  the  world,  of 
heir  refusal  to  pay  their  notes  there.  But  the  court  of 
Sxchequer,  upon  a  writ  of  error  brought,  reversed  that 
adgment ;  Bowes  v.  Howe  (d) ;  distinctly  holding  that 
.  note  promising  to  pay  on  demand  at  a  particular 
»Iace,  must  be  presented,  and  a  demand  of  payment 
oade,  at  that  place,  unless  the  makers  discharge  the 
older  from  the  presentment  and  demand;  that  the 
iresentment  and  demand  must  be  alleged,  unless  a 
Jscharge  is  shewn;  and  that  an  allegation  that  the 
oakers  of  the  note  became  insolvent,  and  ceased  and 


1849. 

Sands 

o. 

Clarke. 


(tf)   }^  East,  500. 
(h)  l6  East,  1 10. 

VOL.  VIII.— -C.  B. 


(c)  16  East,  112. 

(d)  5  Taunt,  SO. 
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1849.        wholly  declined  and  refused  then  and  thenbeferih  to 
pay  at  the  place  specified  any  of  their  notes,  does  not 
shew  a  dischaige  of  presentment  and  demand:  nor  can 
it  be  intended  firom  the  allegation  of  refusal,  that  there 
was  a  presentment.    It  clearly  is  no  excuse  for  the  non- 
presentment,  that  the  maker  of  the  note  was  not  it 
the  place  indicated,  when  the  note  became  due:  and 
nothing  is  allied  here,  from  which  the  court  can  infer 
that  a  presentment  there  would  have  been  useksB,  or 
was  impracticable.     If  the  excuse  here  suggested  were 
held  sufficient,  it  would  be  good  against  an  indoner; 
which  can  hardly  be  contended  for. 

Kennedy,  contri.     It  would  be  abenrd  to  h<dd  the 
idle  ceremony  of  presentment  necessary,  at  a  place  where 
there  are  notoriously  no  means  or  provision  for  pif- 
ment.   The  argument  on  the  other  ride  amounts  to  iioB, 
—  first,  that  there  can  be  no  excuse  at  all,  —  secondlj, 
that  this  declaration  does  not  allege  a  suffident  excnsei 
Formerly,  the  practice  was,  to  all^e  a  presentmenty 
and  to  give  the  matter  of  excuse  in  evidence :  but  the 
modem  course  of  pleading,  where  there  has  in  fi^t 
been  no  presentment,  or  no  notice  of  dishonour,  is,  to 
allege  the  excuse  in  the  declaration*     Of  this,  Bwyk  t. 
Legge{a)  is  an  instance.     The  present  case  does  not 
rest  upon  the  same  loose  averments  as  are  found  in 
Sanderson  v.  Bowes,  Dickinson  v.  Bowes,  and  Howe  v. 
Botoes:  the  declaration  goes  further,  and  allies  thit 
the  defendant  had  absconded,  without  leaving  any  effiseti 
at  the  place  where  the  note  was  payable,  or  any  meins 
or  provision  there,  for  the  payment  of  the  note.    AjAt 
the  note  having  been  made  specially  payable  at  a  parti- 
cular place,  there  was  no  necessity  for  averrii^  a  pre- 
sentment to  the  maker    himself:    De  Bergareeke  r* 

(a)  5  M.SfW.  418. 
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raaVi  (a) ;  Gibb  v-  Mather,  (b)  In  Com.  Dig.  Condition 
L.  12.)y  it  is  said^  that,  "  if  a  condition  be,  to  do  upon 
equeet,  and  he  is  disabled  to  perform,  there  needs  no 
equest,  for  it  would  be  vain : "  for  which  Comyns  cites 
?i>  Anthony  Mayne*^  case  (c)  and  Brailsford  v.  Par^ 
nu.  {d)  The  resolution  in  Sir  Anthony  Mayn£%  case, 
\{e)y  that, ''  if  a  man  seised  of  lands  in  fee,  covenants  to 
nfeoff  «/^  8.  of  them,  upon  request,  and  afterwards  he 
lakes  a  feoffinent  in  fee  of  the  said  lands ;  now,  in  this 
lae^  J.  S.  shall  have  an  action  of  covenant,  without 
^iie8t.''(^)  In  Hine  v.  Allely  (A),  in  assumpsit  upon  a 
ill  of  exchange  drawn  upon  "  P.  P.,  No.  6.  Budge 
taw,^  and  accepted  by  him,  an  averment  that  the  bill, 
hen  due,  was  presented  and  shewn  to  P.  P.  for  pay- 
leat^  was  held  to  be  supported  by  proof  that  the  holder 
ent  to  No.  6.  Budge  Row^  to  present  it,  but  found 
le  house  shut  up,  and  no  one  there.  l^Cresiwell^  J. 
liat  case  would  have  been  in  point,  if  these  notes  had 
9en  presented  at  No.  1 1 .  Old  SUpJ]  Terry  v.  Parker  (g) 
Litually  decides  this  case :  it  was  there  held,  that  want 
r  effects  in  the  hands  of  the  acceptor  of  an  accom- 
lodation  bill,  excuses  the  indorsee  from  presenting  it 
or  payment,  as  well  as  from  giving  notice  of  dishonour 
►  the  drawer.  [Wilde^  C.  J.  Upon  the  principle  that 
le  drawer  in  that  case  sustains  no  damage  :  he  has  no 
ght  to  expect  presentment]  Turner  v.  Stones  (A)  is 
BO  an  authority  to  shew  that  a  presei^tment  is  un- 
Bcessary,  where,  from  the  circumstances,  it  must 
ecessarily  be  unavailing.     And  there  are  many  cases 


1849. 
Sanda 

V. 
CULRKB. 


(a)  S  Bingh.  476.,  IIJ.  ^. 
ioorey  350. 

(b)  8  Bingh.  214.,   1  M.  S^ 
ooit,  387. 

.  (jei)  5  Co.  Rep.  SI.  a. 

(dS  1  Lutw.  308. 

(e)  That  was  the  resolution 
t    a  case  of  P.  82  E.  3.,  in 


FUxh.  Mr.  tit.  Barre,  pL  264., 
cited  in  Mayne's  case.  Vide 
post,  762. 

(^)  And  see  Co.  Litt.  221 .  a. 

{h)  At  B.  Si  Ad.  624^ 

(i)  6  Ad.  Si  E.  502,,  IN.  Si 
P.  752. 

(k)  1  D.  Si  L.  122. 
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to  shew  that  presentment  is  not  necessary,  where  the 
party  has  no  right  to  expect  that  it  will  produce  any 
fruits ;  De  Berdt  v.  Atkinson  (a) ;  Hardy  v.  Wood- 
roofe.  (b) 


Bramwellf  in  reply.  No  case  has  been  dted  to  im- 
pugn the  authority  of  Sanderson  y.  Bowes  and  Boioei  t. 
Howe.  l^Cresstvell,  J.  May  it  not  be  that  there  is  tn 
implied  promise  on  the  part  of  the  maker  that  he  wDl 
make  provision  for  payment  of  the  note  when  presented 
at  the  place  indicated?]  It  may  be  so.  But,  here,  no 
breach  of  such  implied  promise  is  alleged;  it  is  not 
averred  that  the  defendant  made  any  such  promise.  Thb 
is  rather  like  the  case  of  a  demand  of  rent,  which  mint 
be  made  at  the  premises,  although  they  may  be  shut  vpi 
There  is  no  distinct  allegation  that  presentment  tt 
No.  11.  Old  Slip  was  impossible,  or  would  have  beea 
useless.  Every  word  of  the  declaration  is  conastent 
with  there  having  been  an  agent  of  the  defendant's  there 
ready  to  pay  the  note,  if  it  had  been  duly  presented. 

Cur.  adv.  vulL 

Maule,  J.,  now  delivered  the  judgment  of  the 
court,  (c) 

This  case  came  before  the  court  upon  a  demurrer  to 
the  declaration,  and  was  argued  before  the  lord  chief 
justice,  my  brother  Cresswelly  and  myself;  and  the 
judgment  which  I  am  about  to  read  was  prepared  bj 
the  lord  chief  justice. 

The  declaration  contains  two  counts  upon  promissoij 
notes.  The  notes  are  alike  in  form,  and  differ  only  in 
amount ;  and  the  action  is  against  the  maker  of  tbe 
notes,  by  the  payees.  In  each  note,  the  defendant  pro- 
mised to  p:iy  th3  sum  therein  mentioned,  at  the  respe^ 


(«)  2  //.  lilac,  33(). 

(b)  2  Stark.  N.  P.  C.  S\g. 


(r)  The  argument  hir!  tibo 
place  before  Wilde,  C.  J.,  CJi' 
man,  J.,  and  Cresnedl,  J. 
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tive  dates,  at  No.  11.  Old  Slip;  the  pericd  for  which 
the  notes  were  drawn,  being  avened  to  have  expired 
before  the  commencement  of  the  action. 

Neither  of  the  counts  contains  any  averment  of  pre- 
sentment at  No.  11.  Old  Slip,  the  place  where  both 
notes  were  made  payable:  but,  by  way  of  excuse  for 
the  non-presentment,  or  of  dispensation  of  the  duty  of 
presentment,  it  is  averred,  in  both  counts,  that,  when 
the  promissory  notes  therein  respectively  mentioned 
became  due,  the  plaintiffs  were  ready  and  willing  to  pre- 
sent the  said  notes  to  the  defendant,  at  the  said  No.  11. 
Old  Slip,  for  payment,  and  then  and  there  to  demand  of 
the  defendant  payment  of  the  said  notes,  and  the  plain- 
tiflb  would  have  presented  the  said  notes,  and  demanded 
payment  thereof  accordingly,  but  the  defendant  was 
then  absent  from,  and  not  to  be  found  at,  the  said 
No.  1 1.  Old  Slip,  and  had  then  clandestinely  departed 
and  absconded  from  thence,  without  leaving  or  having 
left  any  effects  at  the  said  place,  or  any  means  or  pro- 
vision there  for  the  payment  of  the  said  notes,  nor 
were  there  any  effects  of  the  defendant  at  the  said 
No.  11.  Old  Slip,  or  any  means  or  provision  there,  for 
the  payment  of  the  said  notes,  and  the  said  defendant 
did  not  pay  the  said  notes  when  they  became  due. 

To  this  declaration,  the  defendant  has  specially  de- 
murred, assigning  for  cause  that  it  does  not  appear 
in  the  said  counts,  or  cither  of  them,  that  the  said  notes, 
or  either  of  them,  were  or  was  presented  at  No.  11.  Old 
Slip,  nor  docs  it  appear,  that  the  defendant  excused  or 
prevented  the  plaintiffs  from  presenting  the  said  notes, 
or  either  of  them,  at  the  said  place,  and  the  contract  of 
the  defendant  contained  in  each  of  the  said  notes,  being, 
to  pay,  if  presented  at  the  said  place,  and  there  being 
no  presentment  at  the  said  place,  no  breach  of  contract 
by  the  defendant  appears  in  the  said  first  and  second 
counts,  or  either  of  them. 

3c  3 
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The  demurrer  came  on  for  argument  inEagteri&m] 
and,  upon  the  argument,  the  counsel  upon  behalf  of  the 
defendant  relied  upon  the  special  causes  of  demurrer 
assigned,  and  contended  that  it  was  settled  law  that  a 
note  made  payable,  iti  the  body  of  it,  at  some  spedfied 
place,  must  be  presented,  when  due,  at  that  place;  and 
that  the  declaration  must  aver  the  presentment  to  bave 
been  made,  or  set  forth  some  acts  on  the  part  of  th 
maker  to  excuse  the  want  of  presentment ;  and  that  the 
matter  set  forth  in  this  declaration,  did  not  ftunish  any 
such  legal  excuse  or  dispensation:  and  the  case  of 
Bowes  v.  Haioe  (a)  was  cited  as  a  distinct  authority 
governing  the  present  case. 

Upon  the  part  of  the  plaintiff,  it  was  contended  thit 
the  facts  set  forth  bj  way  of  excuse  for  the  non-pre- 
sentment of  the  notes,  were  sufficient  in  point  of  h% 
because  they  shewed  that  the  presentment,  under  the 
circumstances  stated,  would  have  been  unaviulii^  and 
useless,  and  that,  by  law,  conditions  to  do  useless  acts 
were  not  required  to  be  performed :  and  Mayni%  ca8e(i) 
was  cited  as  an  authority.  The  plaintiff's  counsel  abo 
contended  that  the  several  cases  upon  bills  of  exchange 
and  promissory  notes,  in  which  it  had  been  determined 
that  presentment  need  not  be  made,  or  notice  given  of 
the  dishonour,  where  no  damage  could  be  sustained  bj 
the  omission,  were  authorities  applicable  to  the  present 
case. 

But  the  court  is  of  opinion  that  the  authorities 
referred  to  on  the  part  of  the  plaintiff,  do  not  govern 
this  case,  and  that  the  matter  set  forth  in  the  dedan- 
tion,  by  way  of  excuse  for  the  non-presentment,  is  not 
sufficient ;  and  that  the  declaration  does  not,  therefor^ 
shew  any  breach  of  the  promise  contained  in  the  natet 

It  is  clear  that  the  presentment  of  the  notes  st 
No.  11.   Old  Slip,  is,  by  the  notes,  made  a  condition 


(a)  5  Taunt,  30. 


(b)  5  Co.  Rep.  ^U  »» 
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precedeDt  to  the  defendant's  liability  to  pay;  and  1849. 
eqaally  clear  that  it  most  be  performed  before  he  can  "-~" 
be  charged,  unless  the  defendant  has  himself  discharged  ^ 
the  condition,  or  dispensed  with  its  performance.  CiiAbju* 

The  case  of  Bowes  v.  Hotoe  is  a  strong  authority  for 
the  defendant.     That  was  an  action  against  the  makers 
of  certain  promissory  notes,  by  which  they  had  promised 
to  pay  5/.  at  JVorkinffton  Bank ;  and,  in  order  to  excuse 
the  non-presentment,  the  declaration  averred,  that,  after 
the  making  of  the  note,  and  before  the  exhibiting  of  the 
bill,  the  defendant  had  become  insolvent,  and  iiien,  and 
from  thenceforth,  until  and  at  the  time  of  the  exhibiting 
y£  the  bill,  ceased,  and  wholly  declined  and  refused,  to 
)ay  at  Workington  Bank  aforesaid,  the  sum  or  sums  of 
Qoney  specified  in  the  notes.     The  declaration  con- 
duded  with  the  general  breach,  that  the  defendants  had 
lot  paid,  although  requested.     The  court  of  error  held 
hat  the  matter  set  forth  in  the  declaration  did  not  dis- 
lense  with  the  presentment  of  the  notes:  and  Macdonald, 
J.  B.,  who  pronounced  the  judgment,  remarked  that  the 
ll^ed  declaration  by  the  defendants  that  they  would 
lay  none  of  their  notes,  was  not  made  to  the  plaintifis, 
tut  merely  that  the  defendants  had  declared  generally 
hat  they  neither  could  nor  would  pay  any  of  their 
otes.     This  case  is  a  decisive  authority  to  the  effect 
bat  a  declaration  of  insolvency  by  the  maker  of  a  note, 
r  a  general  declaration  by  him  that  he  will  not  pay  any 
f  his  notes,  will  not  dispense  with  the  presentment. 

The  declaration  in  that  case  went  further  than  the 
resent,  which  states  that  the  defendant  had  absconded 
'hen  the  notes  became  due ;  which  absconding  might 
ave  taken  place  even  before  the  giving  of  the  notes : 
or  does  it  appear  that  No.  1 1.  Old  SKp  was  a  place  shut 
p,  at  which,  therefore,  no  demand  could  be  made,  or 
iformation  obtained  respecting  the  defendant.  The 
sfendant  was  not  bound  to  have  the  money  at  the  Old 
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Slip  before  the  note  was  presented.  It  is  dedded  that 
the  known  bankruptcy  of  the  maker  of  a  note  ptyaUe 
at  a  particular  place,  will  not  dispense  with  the  pre- 
sentment, although  in  such  a  case  there  can  be  no 
presumption  that  the  maker  possesses  the  means  of 
payment :  and  the  averment  in  this  declaration  states 
no  circumstances  which  prevented  the  presentment  being 
made,  but  simply  such  as  are  calculated  to  create  a 
strong  suspicion  that  the  note  would  not  have  been 
paid ;  which  is  not  enough. 

The  case  of  De  Berdt  v.  Atkinson  (a)  was  dted  oia. 
behalf  of  the  plaintiff.     That  was  an  action  by  tlie 
indorsee  of  a  promissory  note,  agunst  the  payee  and 
indorser.     The  defence  was,  that  the  note  had  not  beea 
presented  to  the  maker:  the  court  held,  that,  because 
the  defendant,  the  payee  of  the  note,  had  given  no  value 
to  the  maker,  it  was  unnecessary  that  the  note  should 
be  presented  to  the  maker :  and  the  case  was  considered 
as  analogous  to  that  of  the  drawer  of  an  acconunodatioo 
bill ;  and,  in  such  cases,  the  law-merchant  has  been  held 
to  dispense  with  presentment  and  notice  of  dishonor. 
But  the  principle  of  those  decisions  has  no  application  to 
a  case  like  the  present,  in  which  presentment  of  the  note, 
or  a  dispensation  with  the  presentment  by  the  maker  of 
the  note,  is  clearly  necessary.    That  case,  however,  hu 
been  dissented  from,  if  not  distinctly  overruled:  5ee 
the  remarks  of  Chambre,  J.,  in  Leach  v.  Hewitt  {i\ 
Brown  v.  Maffey  (c),  and  Cory  v.  Scott.(d) 

The  case  of  Turnery.  Stones  (e)  was  also  cited  by  the 
plaintiffs'  counsel.  The  action  was  for  money  bad 
and  received,  and  the  plaintiff  sought  to  recover  a  sum 
of  5/.,  which  he  had  given  to  the  defendant,  in  eichaoge 
for  a  country  bank-note,  on  Saturday,  the  14tb  of 
January.     The  bankers  made  no  payments  after  tint 


(a)  2  //.  Black.  336. 

(b)  4  Taunt.  7 3\. 

(c)  15  East,  216*. 


(d)  3  B.  Ss  Aid.  619- 

(e)  lD.SiL.l2i. 
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*>  SLJid  subsequently  became  bankrupts.  On  Monday, 
1 6  th  of  January,  the  plaintiff  returned  the  note  to 
>nc3ant,  vrho  promised  to  return  the  money  on  the 
fw^^sdayt  but  did  not,  but  objected  that  the  note  had 
l>^en  presented  at  Sheffield.  The  parties  lived  at 
Imw^tan,  a  great  distance  from  Sheffield;  and  the 
k^s:^  had  opened  their  shop  on  the  Monday  for  two 
jrs^  but  made  no  payments,  and,  after  the  two  hours, 
nl^ited  a  placard,  announcing  that  the  bank  had 
)pped  payment.  Coleridge,  J.,  distinctly  recognised 
le  authority  of  Bowes  v.  Howe,  and  treated  the  ques- 
ion,  —  whether,  as  between  third  persons,  the  present- 
ment to  the  maker  might  be  dispensed  with,  under 
certain  circumstances, — as  a  distinct  question  from  that 
of  the  necessity  of  presentment,  as  agiunst  the  maker  of 
the  note.  That  case  is,  therefore,  no  authority  ap- 
plicable to  the  present. 

Tlie  case  of  Terry  v.  Parker{a),  also  cited,  was  a 
qaestion  whether  the  averment  in  the  declaration,  that 
the  bill  was  accepted  for  the  accommodation  of  the 
iefendant  (the  drawer),  and  that  he  had  no  reason  to 
szpect  that  the  bill  would  be  paid,  nor  had  sustained 
my  damage  by  the  non-presentment  of  the  bill  to  the 
icceptor,  was  a  sufficient  excuse  for  the  non-present- 
oent  to  the  acceptor,  and  the  omission  of  notice  to  the 
Iefendant.  The  declaration  was  held  sufficient,  for  the 
eason  before  stated :  but  that  case  is  inapplicable  to 
he  present. 

Burgh  v.  Legge  {b)  was  likewise  cited :  but  that  case 
s  also  inapplicable  to  this  case ;  the  only  question 
jeing,  whether  the  averment  of  notice  to  the  defendant, 
i?ho  was  sued  as  indorscr  of  the  bills  upon  which  the 
iction  was  brought,  was  proved  by  tbe  evidence  of 
sonversations  between  the  plaintiff  and  the  defendant 
before  the  bills  became  due,  in  which  the  defendant 
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Sa29D8 
CliABKE. 


(a)  6  Ad.  Si  E.  502.,  IN.S^P.  752.  (6)  5  JfcT.  i!J  r.  41 8. 
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told  the  plaintiff  that  the  bills  would  not  be  paid,  and 
requested  that  he  might  not  be  put  to  &e  expense  of 
postage  to  give  him  notice  of  the  non-paTment:  the 
court  held  that  the  evidence  was  not  sufficient;  axda 
nonsuit  was  entered. 

In  addition  to  the  several  cases  upon  bills  of  exduuoge 
and  promissory  notes  which  have  been  referred  to,  the 
plaintiffs'  counsel   also  cited  Mayne^s  case  (a),  as  n 
authority  to  prove  that  useless  conditions  are  not  re- 
quired to  be  performed :  and  it  was  argued  that  the 
facts  alleged  in  the  declaration  shewed  that  the  pr^ 
sentment  of  the  notes  would  have  been  a  useless  act, 
and  ought  to  be  held  to  dispense  with  the  necessity  oF 
presentment.     The  facts  of  Mayne^s  case  exclude  the 
application  of  the  doctrine  for  which  it  was  cited,  to 
the  present  case.     Mayne  leased  to  Scott  for  twenty- 
one  years,  and  covenanted,  that,  at  any  time  during  die 
life  of  Scottf  upon  surrender  of  his  lease,  Mayne  would 
grant  a  new  lease  for  Scotfs  life  (b) ;  and  gave  bond  to 
perform  the   covenants:   and,  in  an  action  upon  the 
bond,  Mayne  pleaded  that  Scott  had  not  surrendered 
the   lease;    to  which   Scott  replied   that   Mayne  had 
granted  the  land  to  another  person  for  eighty  yean: 
upon  which  Mayne  demurred;  and  it  was  held  that 
Mayne  had  broken  his  covenant,  without  any  surrender 
made,  inasmuch  as   he  had   disabled   himself  to  take 
the  surrender,  and  to  grant  the  new  lease,  and  therefore 
it  would  have  been  useless  for  Scott  to  execute  a  deed  in 
the  form  of  a  surrender,  which  would  have  been  wholly 
inoperative  :  and  so,  no  doubt,  the  law  is  —  that,  if  s 
man  binds  himself  to  do  certain  acts  which  he  a{ie^ 
wards  renders  himself  unable  to  perform,  he  thereby 
dispenses  with  the  performance  of  conditions  precedent 


(a)  5  Co.  Rep.  25.  a.  See 
Luxmore  v.  Robson,  1  R.  S^ 
A,  584. ;  Reswick  y.  SwindeliSf 
3  N.  Si  M.  159. :  Z  M.S^  G. 
746,  n.  (6). 


(6)  "  Novel  lea^e  (not  ftr 
Scott's  life,  but)  durant  k  n- 
Hdue  des  ang," 
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to  the  act  which  he  has  so  rendered  himself  unable  to 
perform. 

In  this  case,  the  defendant  did  no  act  tending  to 
prevent  or  impede  the  presentment  being  duly  made : 
and  the  court  is  of  opinion  that  the  declaration  is  de- 
fective, and  fails  to  shew  a  cause  of  action,  by  reason 
of  the  note  not  having  been  presented  according  to  its 
exigency,  and  no  sufficient  legal  excuse  being  shewn  for 
the  omission.  There  must,  therefore,  be  judgment,  for 
the  defendant. 

Judgment  for  the  defendant 


1849. 

Sands 
Olarkb. 


Bell  and  Others,  Assignees  of  Thomas  Will- 
MOTT,  a  Bankrupt,  v.  Bidgood. 

nPHIS  was  an  action  of  assumpsit  upon  a  feigned  issue, 

framed  pursuant  to  a  judge's  order  made  on  the 

6th  of  March,  1848,  to  try  whether  the  execution  here* 

inafter  mentioned,  was  valid  against  the  after  mentioned 

Jlat 

The  defendant  pleaded  that  the  execution  was  valid 

against  the^^;  and  upon  that  plea  issue  was  joined. 

The  following  case  was,  by  consent,  stated,  under  a 
judge's  order,  for  the  opinion  of  the  court :  — 

Thomas  Willmott,  up  to  and  at  the  time  of  his  bank- 
ruptcy, carried  on  the  business  of  a  surgeon  and  apo- 
thecary. Before  his  bankruptcy,  and  while  he  carried 
on  his  business,  Messrs.  Bidgood  &  Co.  drew  upon 
Thomas  Willmotty  on  the  7th  of  July,  1847,  a  bill  of 
exchange  for  38/.  12^.  9d.,  payable,  four  months  after 

for  the  amount:  —  Held,  that  a  judgment  signed  thereon  was  a 
9it/  dicit,  and  within  the  protection  of  the  1  W,  4.  c.  7*  9,  7* 


Dee.  8. 

After  declar- 
ation, in  an 
action  ad- 
versely 
brought, 
and  without 
collusion,  the 
defendant 
consented  to 
a  judge ■ 
order  for 
payment  of 
debt  and 
costs  forth- 
with, the 
plaintiff  to 
be  at  liberty, 
in  case  of 
default,  to 
sign  judgment 
and  issue 
execution 
judgment  by 
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1849.  ^^^^9  ^^  ^^^™  ^^  ^^^^^  order;  \?hich  bill  the  said  Tktmm 
——  Willmott  accepted,  and  Messrs.  Bidgood  &  Co.  b- 
Bbll         dorsed  to  Henry  Bidgood^  the  defendant  in  this  action, 

BiDtfDOD  ^^^*  ^  ^^^^  *^^*  ^^^^^  ^°^  valuable  con^deration.  The 
bill  was  not  paid  by  Thomas  fFiUmott,  at  matiirity, 
and  is  still  wholly  unpaid. 

The  defendant,  Henry  Bidgood,  commenced  an  action, 
adversely,  and  not  by  collusion  for  the  purpose  d 
fraudulent  preference,  in  the  court  of  Common  Pleas, 
against  Thomas  Willmott^  for  the  recovery  of  the 
amount  of  this  bill.  The  declaration  was  duly  filed, 
and  notice  thereof  given  to  Thomas  WUlmott,  according 
to  the  practice  of  the  said  court ;  and,  Thomas  Willmott 
having  no  defence  to  the  said  action,  the  following 
order  was,  on  the  20th  of  January,  1848,  by  consent, 
made  by  Cresswelly  J. :  — 

^^Upon  hearing  the  attorneys  or  agents  for  the  plain- 
tiff, and  the  defendant  in  person,  and  by  consent,  I  do 
order,  that,  upon  payment  of  38 21  \2s.  9d,,  the  debt 
for  which  this  action  is  brought,  together  with  inte^ 
est  from  the  10th  of  November  last,  and  costs,  to  be 
taxed  as  between  attorney  and  client,  and  paid  forth- 
with, all  further  proceedings  be  stayed :  And  I  farther 
order,  that,  in  case  default  be  made  in  payment  as  afore- 
said, the  plaintiff  be  at  liberty  to  sign  final  judgment  and 
issue  execution  for  the  amount,  with  costs  of  judgmoit 
and  execution,  sheriff's  poundage,  officer's  fees,  and  aO 
other  incidental  expenses." 

The  costs  in  the  said  action  were,  on  the  20t]i  of 
January,  taxed  at  10/.  4s,  Grf.  Default  was  made  bj 
Thomas  Willmott  in  payment,  pursuant  to  the  said 
order,  of  the  several  sums  of  38/.  12*.  9A,  9i.  9<tfor 
interest,  and  10/.  4«.  6d,  for  costs,  making  together 
49/.  7s. 

Thomas  Willmott  did  not  plead  to,  or  in  any  way  an- 
swer, the  said  declaration.     On  the  7th  of  Ftbrwrji 
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iadgment  was  signed  in  the  said  action^  for  49/.  7$.,        1849. 
under  the  said  order.  — . 

On  the  9th  of  February,  1848,  a  writ  of  Ji.  fa.  wa3         ®^ 
iaroed  by  virtue  of  the  judgment,  directed  to  the  sheriff      Bidoood. 
jf  Middlesex f  and  deliyered  to  them  at  half  past  12 
^'dock  on  the  said  9th  of  February^  directing  them  to 
levy,  &c 

The  sheriff,  at  2  o'clock  in  the  afternoon  of  the  said 
9th  of  February,  seized  and  took  in  execution  certain 
goods  and  chattels  of  Thomas  Willmotty  and  remained 
in  possession  of  the  same  until  the  18th  of  March, 
when  they  withdrew,  under  the  authority  of  the  judge's 
order  of  the  6th  of  March,  1848,  whereby  the  sheriff 
was  directed,  that,  upon  payment  of  60/.  by  the  plain- 
tiffi  in  this  action,  into  court,  they  should  withdraw  from 
possession;  and  which  sum  of  60/.  was  paid  accordingly, 
on  the  17th  ot  March,  1848. 

On  the  said  9th  of  February,  Thomas  Willmott, 
being  unable  to  meet  his  engagements,  signed  a  declara- 
tion of  insolvency  in  the  court  of  bankruptcy,  under 
the  statute  6  G.  4.  c.  16.  s.  6.,  and,  on  the  same  9th  of 
February,  at  10  minutes  before  3  o'clock,  caused  the 
8Kme  to  be  filed  in  the  lord  chancellor's  office  of  the 
secretary  of  bankrupts. 

A  Jiat  in  bankruptcy,  directed  to  the  London  court 
of  bankruptcy,  was  dated  and  issued  on  the  10th  of 
Webmary,  1848,  against  Thomas  Willmott,  who  was 
declared  a  bankrupt  on  the  11th  of  February ;  and  the 
plaintiffs  were  appointed  assignees  under  the  fiat  on 
the  25th. 

At  4  o'clock  in  the  afternoon  of  the  said  10th  of 
February,  the  attorney  of  Thomas  Willmott  served  on 
the  undersheriff  of  Middlesex  a  notice  that  the  fiat  had 
issued :  and,  at  a  quarter  past  2  o'clock  on  the  said  10th 
of  February,  the  attorney  to  the  fiat  served  on  the  said 
undersheriff,  and  the  officer  in  possession,,  notice  that 
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1849,         Thomas  Willmott  had  been  adjudged  a  bankrupt,  and 
required  them  not  to  sell  or  remove  anj  of  Thomuu 
fFiUmotf&  goods,  &c. 
BiDoooD.  ^he   question  for  the  opinion  of  the  court  is,— 

Whether  the  execution  was  valid  against  the  ./Eat  li 
the  court  shall  be  of  opinion  that  it  was  valid,  jo^- 
ment  is  to  be  entered  for  the  defendant  immediately 
after  this  cause  is  decided.  If  the  court  shall  be  d 
a  contrary  opinion,  judgment  is  to  be  entered  £ot  the 
pbdntiffi. 


Rogers,  for  the  plaintiffk.    The  execution  was 
as  against  the  assignees  under  the^at   There  could  be 
no  doubt,  if  it  depended  on  the  108th  eeotion  of  th 
6  G.  4.  c.  16.    But  the  question  is  whether  the  execotioc 
is  within  the  protection  of^the  1  fF.  4:.  c.  7.  s,  7.,  whidi 
recites,  that,  bj  the  6  G.  4.  c.  16.  s.  108.,  it  is  provided 
"  that  no  creditor,  though  for  a  valuable  consideniticm, 
who  shall  sue  out  execution  upon  any  judgment  ob* 
tained  by  default,  confession,  or  nil  dicit,  shall  afsl 
himself  of  such  execution,  to  the  prejudice  of  other  £ur 
creditors,  but  shall  be  paid  rateably  with  sudi  crediton; 
and  that,  by  reason  of  such  provision,  plaintiffi  hm 
been  and  may  be  deterred  from  accepting  a  cogmnii 
actionem^  with  stay  of  execution,  whereby  the  expense 
of  further  proceeding  in  such  action  might  liave  been 
and  may  be  saved  or  diminished:"  and,   for  remedy 
thereof,  enacts  '^  that  no  judgment  signed,  or  execution 
issued,  after  the  passing  of  this  act,  on  a  cognovit 
actionem  signed  after   declaration  filed   or  delivered 
or  judgment  by  default,  confession,  or  nil  dicit,  a^ 
cording  to  the  practice  of  the  court,   in  any  action 
connnenced  adversely,  'and  not  by  collusion,  for  tlie 
purpose  of  fraudulent  preference,  shall  be  deemed  or 
taken  to  be  within  the  said  provision  of  the  said  recitrf 
act."     It  is  submitted  that  it  is  not  within  the  protee- 
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tiozi  of  that  provision.     In  Crosfield  v.  Stanley  (a),  it        1849. 

wwts  held  that  the  statute  did  not  extend  to  judgments 
on    warrant  of  attorney^  though  given  without  collusion 
or   intention  of  fraudulent  preference.     These  consents      fiii>oooD. 
to     judgments  have  been  decided  not  to  be  cognovits 
wit;liin  the  1  &  2  Vict  c,  110.,  so  as  to  require  attesta- 
tion, as  provided  by  s.  9.  of  that  act :  Baker  v.  Flower,{b) 
^  That  section,''  says  Parke  *^.f  "  applies  to  a  warrant 
of    attorney  or  cognovit  given  by  a  party  out  of  court ; 
th^   present  case  is  only  one  of  a  consent  to  an  order,  if 
a  ji^dge  thinks  proper  to,  make  one.     It  is  true,  such  a 
oozusent  much  resembles  a  cognovit ;  but  then  it  is  not 
011^9  for,  nothing  can  be  done  upon  it  of  itself,  until  a 
jndl^^'s  order  is  made  in  pursuance  of  it.'' 

^jUrangevy  for  the  defendant,  was  not  called  upon. 

'SbdAULE,  J.  If  this  is  not  a  cognovit,  it  is  a  judg- 
mexB.t  by  nil  dicit,  and  therefore  clearly  within  the 
flpix^t  of  the  statute  1  fF,  4.  c.  7.  s.  7.  The  execution 
ia  pxx)tected,  and  the  defendant  is  consequently  entitled 
(o  otir  judgment. 

C7££ssw£LL,  J.,  and  V.  Williams,  J.,  concurring. 

Judgment  for  the  defendant. 

C«)   ^B.^Ad.  87.  (6)  SM.SfW.  670. 
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Morgan  and  Another,  Executors  of  John,  Earl 
of  Abergavenny,  deceased,  v.  William,  Earl 
^    ,  ^  of  Abebgavennt. 

Dec.  10. 

Deer  in  a         THHIS  was  an  action  of  trover.     The  first  count  of 

park  (though     -■-     ^j^^  declaration  stated  that  the  said  Johny  Eari  of 
an  antient  ,        .      .^ .   .  •  r      i     l   r 

and  legal  Abergavenny ^  in  his  life-time,  to  wit,  on  the  Ilth  of 

park)  may 

be  so  tame  and  reclaimed  from  their  natural  wild  state,  as  to  pass  to  execoton 

as  personal  property. 

In  trover  by  executors  against  the  heir,  for  deer  in  a  park,  it  appeared  in  eii- 
dence  that  the  park  was  originally  about  9^0  acres  in  extent,  but  that,  in  oom- 
paratiyely  modern  times  some  adjoining  land  had  been  thrown  into  it ;  thit  t 
considerable  herd  of  deer  (600  and  upwards)  had  always  been  kept  therein; 
that  the  deer  were  attended  by  keepers,  and  fed  in  the  winter  with  hay,  bem, 
and  other  food ;  that  the  does  were  watched  at  falling  time,  and  the  fawu 
marked  as  they  dropped  ;  and  that  some  of  the  deer  were  occasionally  selected 
from  the  herd,  by  means  of  dogs,  and  stalled  and  fattened  for  consumptioD  or 
for  sale  to  venison-dealers.  There  was  also  a  considerable  body  of  documenttiy 
evidence  to  shew  that  the  park  had  a  legal  origin. 

In  his  summing  up,  the  judge  told  the  jury,  that,  by  the  general  law,  deer  is 
a  park  went  to  the  heir-at-law  of  the  owner  of  the  park,  but  that  deer  which 
were  tame  and  reclaimed  became  personal  property,  and  went  by  law  to  the  per- 
sonal representative  of  the  owner  of  the  deer,  and  not  to  the  heir  of  the  owner 
of  the  park  :  and  he  left  it  to  them  to  say  whether  the  place  in  question  wu 
proved  by  the  evidence  to  have  been  an  antient  park,  with  the  legal  rights  of  t 
park  ;  telling  them,  that,  if  it  had  been  an  antient  park,  and  the  boundtries 
could  not  now  be  ascertained,  though  the  franchise  might  thereby  become  for- 
feited  in  reference  to  the  crown,  that  would  not  affect  the  question  between  the 
parties  relative  to  the  deer,  —  that  question  being,  whether  the  deer  were  tame 
and  reclaimed,  which  must  be  determined  by  the  nature  and  state  of  the  animik, 
and  of  the  place  in  which  they  were  kept,  and  their  mode  of  treatment :  and  be 
then  left  them,  in  writing,  the  following  questions,  —  1.  Wbether  they  ftwwi 
for  the  plaintiffs  or  for  the  defendant,  —  2,  ^Vhether  they  found  the  place  lobe 
an  antient  park,  with  the  incidents  of  a  legal  park,  —  3.  Whether  the  bonndanei 
could  be  ascertained  by  distinct  marks. 

The  jury,  in  answer  to  the  second  question  so  put,  said  they  found  the  pittt 
to  be  an  antient  park,  with  all  the  incidents  of  a  legal  park  ;  and,  in  answer  to 
the  third  qdestion,  that  the  boundaries  of  the  antient  park  could  be  ascertained* 
As  to  the  firdt  question,  they  expressed  a  desire  to  abstain  from  answering  it;  bat, 
upon  being  required  to  say  whether  they  found  for  plaintiffs  or  for  defendant, 
they  found  for  the  plaintiffs  —  observing  ''  that  the  animals  had  been  origioaBy 
wild,  but  had  been  reclaimed :  " — 

Held,  that  the  direction  was  correct,  and  the  verdict  sufficient  in  point  of  law; 
and  that  the  evidence  was  such  as  was  proper  to  be  submitted  to  the  jary. 
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Morgan 

o. 

The  Earl  of 

Abbrqa- 

'^YEirNT. 


Aprilf  1845,  was  lawfully  possessed,  as  of  his  own  1849. 
property,  of  divers,  to  wit,  1000  bucks,  3000  does,  1000 
(awns,  1000  stags,  1000  harts,  1000  hinds,  1000  red- 
deer,  1000  fallow-deer,  and  1000  other  deer,  then  being 
captured  and  reclaimed  from  their  natural  and  wild 
state,  and  tamed  and  confined  and  inclosed  in  divers,  to 
wit,  ten  closes  of  the  said  John,  Earl  of  Abergavenny, 
in  his  life-time,  and  the  said  deer  and  animals  being  of 
great  value,  to  wit,  of  the  value  of  10,000/. ;  and, 
being  so  possessed  thereof,  the  said  •/bAra,'Earl  of  Aber^ 
gavenny,  afterwards,  in  his  life-time,  to  wit,  on  the  day 
and  year  aforesaid,  casually  lost  the  deer  and  animals 
aforesaid  out  of  his  possession,  and  the  same  afterwards, 
and  after  the  death  of  the  said  John,  Earl  of  Aber^ 
gavenny,  to  wit,  on  the  13th  of  April,  in  the  year  afore- 
mud,  came  to  the  possession  of  the  defendant  by  finding: 
yet  the  defendant,  well  knowing  the  said  deer  and 
animals  to  have  been  the  property  of  the  said  John, 
Earl  of  Abergavenny y  in  his  life-time,  and  of  right  to 
belong  and  appertain  to  the  plaintiffs,  as  executors  as 
aforesaid,  after  the  decease  of  the  said  John,  Earl  of 
Abergavenny,  but  contriving  and  intending  to  injure 
the  plaintiffs,  as  executors  as  aforesaid,  after  the  de- 
cease of  the  said  John,  Earl  of  Abergavenny,  in  this 
behalf,  did  not  deliver  the  said  deer  and  animals,  or 
any  of  them,  nor  has  he  as  yet  delivered  the  same,  or 
any  of  them,  to  the  plaintiffs,  as  executors  as  aforesaid, 
Bince  the  decease  of  the  said  John,  E  irl  of  Abergavenny, 
although  often  requested  so  to  do ;  and  the  defend- 
ant afterwards,  and  after  the  decease  of  the  said  John, 
Earl  oi  Abergavenny,  to  wit,  on  the  said  13  th  of  April, 
in  the  year  last  aforesaid,  converted  and  disposed  of 
the  said  deer  and  animals  to  his,  the  defendant's,  own 
use. 

The  second  count  stated  that  the  plaintiffs,  as  exe-   Second  coant« 
cutors  as  aforesaid,  afterwards,  and  after  the  death  of 

VOL.  VIII.  —  C.  11.  3d 


770  MICHAELMAS  VACATION, 

1849*        the  said  John,  Earl  of  Abergavenny,  to  wit^  on  tbe  13fli 
•        of  Aprily  1845,  were  lawfully  poesesaedy  as  of  thor 

Morgan      ^^^  property,  as  such  executors  as  aforesaid,  of  diven 
The  Earl  of   deer  and  animals,  to  wit,  &c.  &c,  then  being  tame  and 

Abkbga-  reclaimed  from  their  wild  state  and  nature,  and  then 
being  captured  and  kept  inclosed  and  confined  in  diveiiy 
to  wit,  ten  closes,  uid  being  of  great  value,  to  wit,  of 
the  value  of  10,000iL ;  and,  being  so  possessed  thereof, 
the  plaintiflb  afterwards,  to  wit,  on  the  day  and  jmt 
aforesaid,  casnally  lost  the  said  deer  and  animals  out  of 
their  possession^  and  the  same  came  to  the  possesaon 
of  the  defendant  by  finding:  yet  the  defendant,  wdi 
knowing  the  said  deer  and  animals  to  be  the  property 
of  the  plaintiffs,  as  such  executors  as  aforesaid,  and  of 
right  to  belong  and  appertain  to  the  pUdntiffi!,  m 
such  executors  as  aforesaid,  but  contriving  and  intend* 
ing  to  injure  the  plaintiff's,  as  such  executors  as  afore- 
said, in  this  behalf,  has  not  as  yet  delivered  the  mA 
deer  and  animals,  or  any  or  either  of  them,  to  the 
plaintiffs,  although  often  requested  so  to  do,  and  Im 
hitherto  wholly  neglected  and  refused  so  to  do,  and 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  ooa- 
verted  and  disposed  of  the  said  deer  and  animak  to  ltt» 
the  defendant's,  own  use, — to  the  plaintifii'  damage, 
as  executors  as  aforesaid,  of  10,000iL :  Profert  of  tbe 
letters  testamentary. 
Plets.  The  defendant  pleaded, — first,  not  guilty,  except  ai 

to  the  said  causes  of  action  as  to  twelve  bucks,  one 
stag,  eight  does,  and  four  fawns,  parcel  of  the  said 
bucks,  stags,  does,  and  fawns  respectively  in  the  de 
claration  mentioned^  —  secondly,  that,  except  as  afore- 
said, the  said  John,  Earl  of  Abergavenny,  in  his  Uie- 
tiuie,  was  not  possessed,  neither  were  the  pkiintiffi,  as 
executors  as  aforesaid,  after  the  death  of  the  said  Jite 
Earl  of  Abergavenny,  possessed  of  the  said  deer  or 
other  animals  in  the  declaration  mentioned,  (x  dBjfi 


\ 


13  VICTORIA. 


771 


them,  as  of  hiB  or  their  own  property  respectively, — 
thirdly,  that,  except  as  aforesaid^  the  said  deer  and  other 
animals  in  the  declaration  mentioned,  were  not,  nor 
was  any  of  them,  captured  and  reclaimed  from  their 
natural  and  wild  state,  or  tamed  or  kept  confined  or 
inclosed, —  fourthly,  payment  of  85£  into  court,  in 
respect  of  the  excepted  bucks,  stag,  does,  and  fawns. 

The  plaintiffs  joined  issue  on  the  first  three  pleas^ 
and  took  the  86/.  out  of  court,  in  satisfaction  j^ro  tanto. 

The  cause  was  tried  before  Coltman^  J.,  and  a  special 
jury,  at  the  sittings  at  Westmimter^  after  Hilary  term, 
1847. 

The  action  was  brought  to  recover  the  value  of  the 
deer  which  were  in  the  park  appertidning  to  Bridge 
Coitkf  in  the  county  of  Sussex,  the  principal  country 
remdenoe  of  the  Earls  of  Abergavenny,  at  the  time  of 
die  decease  of  John,  the  late  earl,  on  the  12th  oi  April, 
1846.  . 

The  phuntifis  were  Richard  Morgan  and  Azariak 
Ehoood,  the  executors  of  the  late  earl ;  the  defendant 
was  his  brother,  who,  the  late  earl  having  died  a 
bachelor,  succeeded  to  the  title,  and  to  the  fistmily  en- 
tailed estates. 

At  the  time  of  the  late  earl's  death,  the  deer  in 
Bridge  Park  consisted  of  five  hundred  and  forty  head 
of  fallow-deer,  and  one  hundred  head  of  red-deer,  in 
what  was  called  the  Deer  Park,  twelve  bucks  in  a 
place  called  the  New  Park,  and  six  stags  and  two  bucks 
-which  were  stalled  for  fatting. 

Eridge  Park  was  an  antient  park,  forming  part  of 
the  antient  manor  of  Rotherjield, —  called  in  Domesday 
Book  Reredfelle, — which,  it  seems,  was  royal  demesne, 
of  the  fee  of  Odo,  Bishop  of  Baieuxj  brother  of  JVil- 
Ham  the  Conqueror,  and  theretofore  held  by  the  Saxon 
Earl  Godwin.  In  Domesday  Book,  it  is  thus  described  : 
— "The  land  consists  of  twenty-six  carucates  in  de- 
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mesne,  four  carucatesCa),  and  fourteen  villeins,  with  nx 
bordarers,  having  fourteen  ploughs.  There  are  four 
servi,  and  wood  sufficient  to  feed  fourscore  hogs.  There 
is  a  park.  In  the  time  of  King  JEdward  the  Con- 
fessor, it  was  worth  16/.;  and  afterwards  147.;  now 
12/. :  and,  nevertheless,  renders  30£^  (6) 

The  substance  of  the  evidence  given  on  the  part  of 
the  plsuntiffs  was  as  follows :  — 

In  modem  times.  Bridge  Old  Park  has  consisted  of 
about  nine  hundred  acres,  a  great  portion  of  whid  k 
of  a  rough,  wild  description,  containing  a  conffldenble 
quantity  of  fern,  brake,  and  gorse.     The  New  Park 
adjoining  consists  of  about  two  hundred  acres.    Some 
additions  were  about  forty  years  ago  mode  to  the  OU 
Parkf  by  the  removal  of  portions  of  the  antient  fences, 
and  erecting  paling  round  the  land  so  added.     The 
deer  usually  had  the  range  of  the   Old  Park,  whefe 
they  were  attended  by  keepers,  and  fed  in  the  winter 
with  hay,  beans,  and  other  food.  The  does  were  watched 
in  the  falling  season,  and  the  fawns  marked,  as  they  were 
dropped,  in  order  to  ascertain  their  age,  and  to  preserre 
the  stock.     At  times,  certain  of  the  deer  were  selected 
from   the   herd,   and  caught,   with   the   assistance  of 
lurchers  muzzled  or  with  their  teeth  drawn,  and  turned 
into  an  inclosure  in  the  New  Parky  or  into  pens  or 
stalls,  for  the  purpose  of  fatting  them  for  consumption, 
or  for  sale  to  venison-dealers.     The  ordinary  mode  of 
killing  them  was  by  shooting.     There  was  a  slaughte^ 
house  in  the  park,  for  preparing  and  dressing  the  cl^ 
cases.     Some  years  since,  a  great  number  of  deer  were 
brought  to  Bridge  from  Penshurst  and  other  pltcei 
Deer  sometimes,  though  rarely,  escaped  from  the  fA 
by  leaping  over  the  fences.     Some  of  them  were  d^ 
scribed    as    being   very    tame,    coming  close   to  tie 
keepers  when  called  at  feeding  times.     Witnesses  were 
also  called  to  prove,  that,  of  Lite  years,  deer  have  been 


(<i)  About  2400  acres.         (6)  Fide  poit,  799  {*i). 
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:ominonIy  bought   and  sold  for  profit,  like  sheep  or        1849. 
>ther  aDimals  kept  for  the  food  of  man.  — — 

The  plaintiffs  also  put  in  the  will  of  Henry ^  Earl  of 
ibergavenny  (who  died  on  the  27th  of  March^  1843), 
ated  the  5th  of  March,  1839,  which  contained  the 
allowing  bequest  to  his  eldest  son,  the.  late  earl :  — 
And  I  further  give  and  bequeath  unto  my  said  son 
ohn.  Lord  Viscount  Nevilly  all  the  wine  and  other 
quors  which  may  be  in  the  messuage  or  mansion-house 
tiled  Bridge  Castle^  and  in  my  house  in  Berkeley 
'qitare,  and  all  my  carriages  and  horses,  and  all  my 
fer,  and  all  such  other  live  and  dead  stock  as  shall  be 
I  or  about  the  said  messuage  or  mansion-house  of 
'lidge  Castle  aforesaid,  or  in  and  about  my  house  in 
*erkeley  Square  aforesaid,  or  in  the  parks,  pleasure- 
rounds,  plantations,  gardens,  buildings,  ofiices,  and 
>purtenances,  to  the  same,  or  either  of  them,  belong- 
g  at  the  time  of  my  decease,  or  elsewhere,"  &c. 

On  the  part  of  the  defendant,  the  conversion  was 
Imitted :  but  it. was  insbted  that  Bridge  Park  was  an 
Qtient  legal  park,  and  that  the  deer  therein,  by  the 
iw  of  the  land,  were  not  personal  property,  but  formed 
Art  of  the  inheritance. 

jPor  the  purpose  of  shewing  Eridge  to  be  an  antient  Evidence  for 
ark,  reference  was  made  to  the  passage  above  cited  "le  defeuoant. 
9IXI  Doipesday  Book ;  and  the  following  documents 
sreput  in: — An  inquisition  taken  in  the23id  year  of 
^  xeign  of  Edward  3.,  upon  the  death  of  Hugh  de 
e^icer;  —  the  will  of  George  Neville^  knight,  Lord 
^^avennyy  in  the  28  H.  8.; — an  act  of  parliament 
^l^e  2  &  3  JP.  SfM.f  "for  confirming  of  the  restitution 
^te  heirs  male  of  Sir  Edward  Neville  knight,"  under 
limitations  of  which  the  family  estates  of  the 
^Is  of  Abergavenny  are  held  for  an  estate  in  tail 
^ienable,  with  a  reversion  in  fee  to  the  crown;  — 
^  act  of  the  35  Eliz^  intituled  "  an  act  concernynge 
tie  lands  of  Henry^  late  Lord  Dergavennyj  deceased," 
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1849.        passed   on   the    occasion    of   the   marriage  of  Henrj 
— —        Nevilly  the  then  tenant  in  tail  of  the  Abergavenny  e»- 

Morgan      tates,  in  which  there  occurs  the  following  description 
The  Earl  of   of  the  park  at  Bridge^  "  All  those  parks  or  walks  in 

Abvroa-  the  Forest  of  Waterdownj  in  the  county  of  ^Kicear, 
called  or  known  by  the  name  of  Bridge  Park  and  Fmd 
Pitts  (being  now  made  into  one  park,  and  heretofae 
divided  into  two),  with  all  and  singular  their  and  CToy 
of  their  appurtenances;'' — an  account  and  sonpejof 
the  Nevill  estates,  in  the  36  Bliz.^  making  mention  of 
the  park  of  Bridge; — An  act  of  30  G.  3.,  intituled 
*^  an  act  to  confirm  a  lease  lately  made  by  Henry  NevH 
Earl  of  Abergavenny,  of  certain  intailed  mines  and 
other  hereditaments  in  the  county  of  Manmoutky  and  to 
enable  granting  future  leases  of  the  said  intuled  mioa 
and  other  hereditaments,  and  also  of  all  other  estates 
of  which  the  said  earl  is  seised  as  tenant  in  tail  mak) 
under  an  act  of  parliament  passed  in  the  2nd  and  3rd 
years  of  King  Philip  and  Queen  Mary,  and  under  the 
limitations  of  the  last  will  of  George,  Lord  Abergavaof, 
in  the  said  act  of  Pfiilip  &  Mary  mentioned;"  and 
containing  the  following  exception,  "except  only  the 
capital  messuage  or  mansion-house  now  called  Eriiijt 
Place^  in  the  county  of  Sussex,  and  the  park  called 
Bridge  Park,^^  &c.  ; — and  an  act  of  6  &  7  fFI  4.  c  18^ 
intituled  "  An  act  to  enable  the  srrantinsr  of  leases  of 
certain  parts  of  the  estates  and  hereditaments  of  vhich 
the  Right  Hon.  Henry  Nevill  Earl  of  Abergavenxjj  is 
seized  as  tenant  in  tail  male  under  an  act  passed  in  the 
second  and  third  years  of  the  reign  of  Eang  PhUif  and 
Queen  Mary,  and  under  the  limitations  in  the  will  of 
George  Lord  Abergavenny  in  the  said  act  of  PhiUp  and 
Mary  mentioned;"  and  also  several  leases  at  Tariow 
times  granted  by"  the  successive  'Efixhoi  Abergavenmfii 
portions  of  the  property,  under  these  powers. 

Several  witnesses  were  also  called,  to  prove  the  state 
of  the  Old  Park,  and  of  the  deer  therein.    They  stated, 
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that,  although  there  had  been  recent  additions  to  the         1849. 
antient  park,  the  old  boundaries  were  still  to  be  seen ; 
and  that  the  deer  were  generally  in  a  very  wild  state. 

For  the  plaintiff,  it  was  submitted,  that,  although 
Bridge  Park  might  originally  have  been  a  park  in  the 
strict  sense  of  the  term,  having  all  the  incidents  of  a 
legal  park,  —  vert,  venison,  and  inclosure,  —  it  had 
ceased  to  bear  that  character,  by  reason  of  the  manner 
in  which  it  had  in  modern  times  been  dealt  with;  it 
.  being  essential  that  the  boundaries  of  an  antient  park 
should  be  strictly  preserved :  and  that,  by  the  mode  in 
which  the  deer  in  question  had  been  treated,  they  had 
ceased  to  hefertB  naturtB,  and  had  become  mere  personal 
property,  like  sheep  or  any  other  domestic  animals.  . 

The  learned  judge,  in  his  sununing  up,  told  the  jury,  Summing  up 
that  the  main  question  for  them  to  consider,  was, 
whether  the  deer  in  dispute  were  to  be  looked  upon  as 
wild,  or  as  tame  and  reclaimed ;  and  that  it  had  been 
laid  down  by  the  best  authorities  upon  the  subject, 
that  deer  in  a  park,  conies  in  a  warren,  and  doves  in  a 
dove-cote,  generally  speaking,  go  with  the  inheritance 
to  the  heir  (a),  or,  in  a  case  like  the  present,  where  the 
estate  does  not  go  exactly  in  heirship,  but  under  the 
limitations  of  an  act  of  parliament,  to  the  person  next 
entitled  under  the  parliamentary  settlement ;  but  that 
the  rule  was  subject  to  this  exception,  —  that,  if  the 
animals  are  no  longer  in  their  wild  state,  but  are  so 
reduced  as  to  be  considered  tame  and  reclaimed,  in  that 
case  they  go  to  the  executors,  and  not  to  the  heir.  He 
then  proceeded,  in  substance,  as  follows:  —  A  large 
body  of  evidence  has  been  laid  before  you,  for  the  pur- 


(a)  To  this  part  of  the  ruling, 
Ihe  plain  tiffs'  counsel  excepted, 
—  contending  that  the  rule  olf 
law  is,  not  that  deer  in  a  park 
pass  with  th6  inheritance^  hut 
that  they  are  not  the  subject  of 
property  at  all  whilst  in  a  wild 

3d 


state ;  and  that  the  mere  cir- 
cumstance of  their  being  in  an 
inclosed  park  made  them  per- 
sonal property,  unless  the  in- 
closure was  a  park  with  all  the 
rights  and  incidents  of  an 
antient  and  legal  park. 
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1849.  pose  of  satiefyirg  you  that  Bridge  Park  was  an  aotient 
park,  having  all  the  incidents  and  privileges  of  an 
antient  park,  to  which  rights  formerly  appertained 
The  Earl  of  which  arc  now  comparatively  valueless.  But  the  quea- 
Aberga-  tion  will  not  turn  upon  whether  Bridge  was  or  was  not 
an  antient  park ;  though,  at  the  same  time,  it  may  be 
desirable,  if  you  are  able  to  form  an  opinion  upon 
it,  that  you  should  state  it.  Undoubtedly,  one  who  has 
an  antient  park,  having  the  rights  and  incidents  of  a 
legal  park,  ought  to  preserve  the  boundaries  within 
which  he  claims  to  exercise  those  rights :  and  probably 
there  can  be  no  doubt,  that,  if  the  boundaries  are  so 
effaced  that  they  cannot  be  distinctly  ascertained,  his 
franchise,  as  against  the  crown,  would  be  lost.  Bat 
that  is  a  matter  which  does  not,  as  it  seems  to  me,  veiy 
much  concern  the  question  now  before  us;  because, 
though  some  rights  might  be  forfeited  by  the  destruction 
of  the  antient  boundaries,  still,  the  nature  of  the  animals 
would  remain  unchanged.  That  deer,  when  caught, 
and  inclosed  in  a  pen,  would  pass  to  the  executors^ 
there  can  be  no  doubt;  and,  probably,  if  animals  of 
this  sort  were  inclosed  in  a  small  field,  well  fenced 
round,  and  well  kept,  it  could  hardly  be  said  that  they 
were  not  so  far  reduced  into  immediate  possession,  as  to 
become  personal  property.  It  is  quite  admitted,  upon 
the  evidence  on  the  one  side  and  on  the  other,  that 
there  have  been,  from  time  to  time,  additions  made  to 
what  formerly  constituted  Bridge  Park  ;  though  there 
id  some  difference  as  to  the  quantity.  And,  observii^ 
upon  the  documentary  evidence  put  in  on  the  jjart  of 
the  defendant,  the  learned  judge  said,  —  with  reference 
to  the  extract  from  Domesday  Book,  and  to  the  inqui- 
sition taken  in  the  reign  of  Bdtoard  the  Third,  upon 
the  death  of  Hugh  de  Spencer^  —  that,  at  that  period, 
when  the  forest  laws  were  in  full  vigour,  whenever 
a   "park"  was  mentioned,  it  must  be  understood  to 
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mean  a  kgal  park.     And  he  concluded  by  asking  the        1849. 
opinion  of  the  jury  upon  two  questious  which  he  gave        — ^ 
them  in  writing,  —  first,  whether  Eridge  Park  was  an       Morgan 
antieut  park,  with  all  the  incidents  of  a  legal  park,  —    The  Earl  of 
secondly,  whether  the  boundaries  could  be  ascertained      Abbhoa- 
by   distinct  marks:   telling    them   that  the   principal 
question  was,  whether  they  found  for  the  plaintiffs  or 
Tor  the  defendant,  the  others  being  only  incidental. 

The  jury  retired,  and,  after  a  protracted  absence,  Finding  of 
returned  into  court,  the  judge  having  left ;  when,  upon  the  jury, 
the  associate  asking  them  whether  they  found  for  the 
plaintiffs  or  for  the  defendant,  the  foreman  answered, — 
"  We  find,  —  first,  that  it  was  originally  a  legal  park, 
but  that  its  boundaries  have  been  altered  and  enlarged, 
—  secondly,  we  find  that  the  deer  have  been  reclaimed 
from  their  natui*al  wild  state.  What  the  effect  of  that 
opinion  is,  we  are  not  lawyers  enough  to  say." 

The  associate  declining  to  receive  their  verdict  in 
that  form,  the  jury  again  retired,  and,  after  a  short 
absence,  returned  into  court,  the  foreman  (addressing 
the  associate)  saying,  —  "  You  may  take  it  in  the  first 
instance  as  a  verdict  for  the  plaintiffs."  The  associate 
then  asked,  —  "  Do  you  find  that  there  was  an  antient 
park,  with  the  incidents  of  a  legal  park?"  To  which 
the  foreman  answered,  —  "  We  find  that  it  was  origi- 
nally a  legal  park,  but  that  its  boundaries  have  been 
altered  and  enlarged."  Associate,  —  "  Do  you  find 
that  there  was  an  antient  park,  with  the  incidents  of  a 
legal  park  ?  "  Foreman.  —  "  Yes."  Associate,  —  "  Do 
you  find  that  there  were*  distinct  msirks  by  which  the 
boundaries  could  be  ascertained  ?  "  Foreman,  —  "  Yes, 
there  were." 

The  verdict  was  accordingly  entered  for  the  plaintiffs. 

Talfourdj  Serjt.,  in  the  following  Easter  term,  ob- 
tsuned  a  rule  nisi  for  a  new  trial,  on  the  grounds,  — 
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1849.        firat/that  there  had  been  no  complete  finding  by  the 

■    ■"       jury,  they  not  haying  distinctly  answered  the  real  qucs- 

MoRGAN      ^Jqj^  which  was  submitted  to  them,  viz.  whether  the 

The  Earl  of   ^^^  were  wild  or  rechiimed ;  —  secondly,    that  Ac 

Abbboa*      learned  judge  misdirected  the  jury,   in  presenting  the 

case  to  them  as  if  the  existence  or  non-existence  of 

Bridge  Park^  with  all  the  legal  incidents  of  a  park,  wis 

a  mere  collateral  question,  whereas  it  was  of  the  Terj 

essence  of  the  inquiry ;   Co.  Litt.  8.  a. ;    The  Com  of 

Swans  (a) ;  Dames  v.  Powell  (b) ;  —  thirdly,  that  there 

was  no  sufficient  evidence  to  warrant  the  finding. 

As  to  finding.       Humphry ,   Channell,  Serjt.,  and  BovtU,   in   EatUr 

term,  1848,  shewed  cause.  There  is  no  pretence  for 
saying  that  the  jury  did  not  by  their  verdict  ^pose  of 
the  substantial  question  which  was  presented  to  them 
by  the  learned  judge,  viz,  whether  the  deer  in  Eridgt 
Park  were  wild,  or  tame  and  reclaimed.  The  jury  were 
distinctly  told,  that,  as  they  found  that  question  one 
way  or  the  other,  their  verdict  must  be  for  the  pUintifi 
or  for  the  defendant :  and  they  found  for  the  plaintil^ 
—  and,  further,  they  expressly  said  that  they  found 
that  the  deer  had  been  reclaimed  from  their  natonl 
wild  state. 

As  to  the  The   objection   to  the  learned  judge's   direction,  in 

alleged  mis-     g^i^gtance,  is,  that  he  ought  not  to  have  lefk  it  to  the 
direction.  ° 

jury  to  say  whether  the  deer  were  reclaimed  or  not, 

but  whether  they  were  kept  in  a  place  having  the  ind- 
dents  of  a  legal  parL  It  is  submitted  that  the  direc- 
tion was  correct.  The  real  question  to  be  considered 
is,  whether  the  deer  were  in  such  a  state  as  to  be  the 
subject  of  property  :  Mallocke  v.  Easily,  (c)  In  TTu 
Case  of  Swans  (a),  it  is  said  :  '^  A  man  hath  not  sbeo- 


(a)  7  Co,  Rep.  1?.  b.  (c)  3  Lev.  ^27. 

(6)  wm^,  46. 
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lute  property  in  any  thing  which  i8  ferce  ncUur€B,  but  in 
thoee  which  are  domitce  naturte.  Where  a  man  hath 
sayage  beasts  ratione  privilegiiy  as,  by  reason  of  a  park, 
warren,  &c,  he  hath  not  any  property  in  the  deer,  or 
oonies,  or  pheasants,  or  partridges ;  and  therefore,  in  an 
action  quod  parcum^  warrennumy  ^c,  fregzt  et  intrav\ 
€t  3  damasy  UportSy  cuniculosy  phasianosy  perdricesy 
tepit  et  (upariavtty  he  shall  not  say  '  stiosy'^  for,  he  hath 
no  property  in  them,  but  they  do  belong  to  him, 
^  ratione  privileg\  for  his  game  and  pleasure,  so  long  as 
they  remain  in  the  privileged  place ;  for,  if  the  owner 
of  the  park  dies,  his  heir  shall  have  them,  and  not  his 
executors  or  administrators,  because,  without  them,  the 
park,  which  is  an  inheritance,  is  not  complete."  The 
law  there  laid  down,  is  not  disputed.  So,  in  Com.  Dig. 
BienB  (B.)  it  is  said  (a),  that  *^  deer  in  a  park,  conies  in 
a  warren,  and  doves  in  a  dove-house,  go  ^vith  the  in* 
heritanoe  to  the  heir."  Again,  in  Biens  (F.),  it  is  sud : 
^*  In  things  which  are  fer(B  naturcBy  none  can  have  an 
absolute  property ;  as,  in  deer,  conies,  &c.  Yet  a  man 
may  have  a  qualified  or  possessory  property  in  them;  as, 
if  deer,  &c.,  are  tame.  So,  if  the  possession  be  ratione 
pritnlegii  only,  he  has  no  property  in  them ;  as,  if  deer 
are  in  a  park,  conies  in  a  warren,  &c."  {b)  The  ques- 
tion underwent  much  discussion  in  Davies  v.  Powell  (c), 
where  fVilleSy  C.  J.,  says :  "  I  do  admit  that  it  is  gener- 
ally lidd  down  as  a  rule,  in  the  old  books,  that  deer, 
conies,  &c.,  srefertB  naturtB,  and  that  they  are  not  dis- 
trainnble  ;  and  a  man  can  only  have  a  property  in  them 
ratione  loci.  And  therefore,  in  The  Case  of  Swansy 
and  in  several  other  books  there  cited,  it  is  laid  down 
as  a  rule,  that,  where  a  man  brings  an  action  for 
chasing  and  taking  away  deer,  hares,  rabbits,  &c.,  he 
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shall  not  say  '  suos,^  because  be  has  them  only  for  lus 
game  and  pleasure,  ratione  privilegii^  whilst  they  are  in 
his  park,  warren,  &c  But  there  are  writs  in  the 
Register,  fo.  102.,  a  book  of  the  greatest  authority,  and 
several  other  places  in  that  book,  which  shew  that  this 
rule  is  not  always  adhered  to.  The  writ  in  fo.  102.  is 
^  quare  clausum  ipsius  A.  f regit  et  intravit,  et  cumaikt 
suos  cepitJ*  The  reason  given  for  this  opinion,  in  the 
books,  why  they  are  not  distrainable,  is,  that  a  man  can 
have  no  valuable  property  in  them.  But  the  role  is 
plainly  too  general ;  for,  the  rule  in  Co.  lAtt.  is  ex- 
tended to  dogs ;  yet  it  is  clear  now  that  a  man  may 
have  a  valuable  property  in  a  dog.  Trover  has  been 
several  times  brought  for  a  dog,  and  great  damages  hate 
been  recovered.  Besides,  the  nature  of  things  is  now 
very  much  altered,  and  the  reason  which  is  given  for 
the  rule,  fails.  Deer  were  formerly  kept  only  in  forests 
or  chases,  or  such  parks  as  were  parks  either  by  grant 
or  prescription,  and  were  considered  rather  as  things  of 
pleasure  than  of  profit :  but  now  they  are  frequently 
kept  in  inclosed  grounds  which  are  not  properly  parks, 
and  are  kept  principally  for  the  sake  of  profit;  and 
therefore  must  be  considered  as  other  cattle.^  In  WUr 
Hams  on  Executors  (a),  it  is  said :  '^  The  animals  which 
a  man  has  ratione  privilegii^  are  considered  as  incident  to 
the  freehold  and  inheritance,  and  do  not  pass  to  the  ex- 
ecutor or  administrator.  Thus,  deer  in  a  park  (t.  e^  as 
it  should  seem,  in  a  park  properly  so  called,  which  must 
be  either  by  grant  or  prescription),  conies  in  a  warren, 
doves  in  a  dove-house,  will  not  go  to  the  executor  or 
administrator;  and  the  reason  assigned  by  Lord  Coke{b\ 
is,  because,  without  them,  the  inheritance  would  be 
incomplete.     Another  and  more  obvious  reason  men- 


(a)  -ith  edit.  Vol.  I.  p.  591. 


(6)  Co.  Litt.  8.  a.;  7C». 
/?fp.  17.  b. 
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tioned  by  Lord  Cokcy  in  the  same  case,  is,  that  the 
deceased  had  not  any  property  in  them."  Assuming 
Bridge  Park  to  have  been  a  park  in  the  strict  legal 
sense,  the  direction  of  the  learned  judge  to  the  jury 
was  free  from  objection.  And,  supposing  it  not  to 
have  been  a  legal  park,  the  executors  are,  beyond  all 
doubt,  entitled  to  recover.  If  it  were  not  a  legal  park, 
the  mere  act  of  inclosing  and  fencing  in  the  deer, 
was  exercising  a  dominion  over  them,  which  pre- 
vented their  being  considered  as  being  feres  natur(B. 
That  this  place  had  lost  its  legal  character  and  exist- 
ence as  a  park,  before  the  late  earl's  time,  b  clear  from 
all  the  evidence  on  both  sides.  Vert,  venison,  and  in- 
dosure  are  essential  incidents  of  a  legal  park.  [^Maule^  J. 
By  that  you  understand,  toild  deer,  feed,  and  inclosure.] 
Predsely  so.  [Maule^  J.  You  say  that  wild  deer  in  a 
l^al  park  go  to  the  heir.  To  whom  would  wild  deer  in 
a  usurped  park  go  ?]  They  would  be  nullius  in  bonis. 
By  altering  or  not  keeping  up  the  antient  inclosures,  or 
by  the  destruction  of  all  the  deer  therein,  —  Withers  v. 
heham  (a).  Sir  Cliarles  Howard^s  case  (J),  —  the  place 
becomes  disparked.  Lord  Coke  says  (c) :  '^  If  the  tenant 
of  a  dove-house,  warren,  parke,  vivary,  estangues,  or 
the  like,  do  take  so  many,  as  such  sufficient  store  be  not 
left  as  he  found  when  he  came  in,  this  is  waste ;  and, 
to  suffer  the  pale  to  decay,  whereby  the  deer  is  dis- 
persed, is  waste."  The  like  is  Laid  down  by  Man- 
wood,  J.,  in  Vavasor'^s  case  (rf),  and  by  Lord  Ilobarty  in 
Coioper  V.  Andrews.(e)  Lord  Coke,  commenting  on  the 
word  ''Parke;' in  Litt.  §  378.,  says^/):  «  This  should 
be  written parquc,  which  is  a  French  word,  and  signifieth 
that  which  we  vulgarly  call  a  parkc,  of  the  French 
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word  parquer^  to  imparke  or  inclose.  It  is  called  m 
Domesday,  Parent.  In  law,  it  signifieth  a  great  qiun- 
tity  of  ground  inclosed,  priyil^ed  for  wild  beasts  of 
chase,  by  prescription,  or  by  the  King's  grant  A 
forest  and  chase  are  not,  but  a  parke  must  be,  indnd^ 
The  same  learned  author,  in  2  Inst.  199.,  obsenriog 
upon  the  word  '^  park,"  in  the  stat.  of  West  2.  e.  20., 
says :  '*  This  is  understood  of  a  lawful  pari^  whoreiiBto 
three  things  are  required, -^  1.  A  liberty,  either  bf 
grant,  as  is  aforesaid,  or  by  prescription,  —  2.  Indonic 
by  pale,  wall,  or  hedge,  —  And  3.  Beasts  savages  of 
the  parke.''  Again,  in  4  Inst.  317.,  he  says:  *'Seebg 
the  jurisdiction  of  the  forest  is  local,  the  law  of  the 
forest  hath  provided  that  the  forest  should  be  incknd 
by  metes  and  bounds,  which  indeed  are  the  indoeme  of 
the  forest ;  for,  as  parks  are  inclosed  with  waU,  pak,  or 
hedges,  so  forest  and  chases  are  inclosed  by  metesni 
bounds ;  and,  as  a  parke  cannot  be  a  parke  without  sud 
an  inclosure  in  deed,  as  is  aforesaid,  so  it  can  be  neitbar 
forest  nor  chase  without  an  inclosure  in  law,  that  is,  by 
metes  and  bounds.''  In  TTie  Kingy.  Sir  John  Byrw(a), 
— in  a  quo  warranto,  ^'  for  that  the  defendant  for  a  yeir 
past  hath  used  and  yet  doth  use,  without  any  wamnt, 
within  the  manor  of  Colswick,  in  the  county  of  Natttnf* 
ham,  within  the  bounds  of  the  King's  forest  of  SlUf' 
wood,  and  within  the  regnards  of  the  same  foreety  to 
have  a  park  within  the  said  manor,  with  a  pale,  hedge, 
and  ditch  inclosed,  being  two  hundred  acres  of  pastore, 
and  a  hundred  acres  of  wood,  within  the  said  puk, 
et  ad  venandtim,  capiendum,  occidendum,  et  opportandMm, 
in  the  said  park  and  two  hundred  acres  of  pastore 
and  a  hundred  acres  of  wood,  omnes  et  ommmodsi 
damas  domini  Regis  forester  su(B  preedict.  in  param 
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'mdieL  et  prtBdict  200  acr.  pastum  et  100  acr.  bosci 
Vquo  tempore  venand,^  necaliqucB  ali(B  persofUB  qucRcunq. 
tramittantur  ad  venandum  et  fugandum  intra  parcum 
ytdictum  et  200  acr.  pastures  et  100  acr.  hosciy  sine 
:entia  defendentisy^  —  the  chief  justice  says :  "  I  agree 
lat  one  may  have  a  park  within  a  forest^  by  prescript 
on  or  by  grant ;  but  then  the  same  ought  to  be  kept 
I  inclosed  that  the  beasts  of  the  forest  cannot  enter 
lie  the  park^  which  if  not  done,  it  is  a  forfeiture  of  the 
ierty  of  the  park  ;  and  so  it  is,  if  he  have  a  salterie>  or 
3er-leap;  for^  the  nature  of  a  park  is  to  be  inclosed; 
id  in  10  H.  7.  6.  (a),  it  is  said  that  a  park  consists 

*  aoile,  inclosure^  and  game.  And  in  the  15  Edw,  3., 
TumaSy  Earl  of  Lancaster ^  lord  of  a  forest,  did  grant 
ave  to  one  John  Harrington^  to  make  a  park  within 
le  said  forest ;  and  there  it  is  adjudged,  that,  if  the 
rantee  does  so  slightly  inclose  th«  park,  so  that  the 
treat  beasts  may  get  in  there,  that  it  is  a  forfeiture, 
id  the  lord  of  the  forest  may  enter  and  take  the 
5cr.**(ft)  So,  in  Com.  Dig.  Chase  (B.),  it  is  said  (c): 
A  chase  is  the  same  liberty  as  a  park,  save  that  it  is 
ot  indoeed."  ,(C.)  "  A  park  is  a  territory  inclosed, 
hich  has  a  privilege  for  beasts  of  chase,  by  prescrip- 
cm  or  the  King's  grant,  {d)  And  the  owner  may 
iSpark  his  park,  if  he  grants  or  destroys  all  the  venison, 
srt,  or  inclosure."  (^)  The  same  doctrine  is  to  be 
lund  in  2  BL  Comm.  38.,  and  in  Chitty^B  Prerogatives 

*  the  Crown,  140,  141.  Reliance  will  probably  be 
laced,  on  the  part  of  the  defendant,  upon  the  case  of 
eicester  Forest  (g)y  where  Sir  JEdward  Coke  said  —  "  it 
id  been  adjudged  that  the  non-user  of  a  fair  or  market. 
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loss  or  forfeiture."    But  that  was  the  case  of  a  park  in 


a  forest.  In  Manwoad'B  Forest  Laws  (a),  it  is 
^'As  a  forest,  in  his  own  proper  nature,  is  the  most 
highest  franchise  of  noble  and  princely  pleasure  that 
can  be  incident  unto  the  crown  and  royal  dignity  of  a 
prince,  so  the  next  in  degree  unto  it,  is,  a  liberty  of  a 
frankc  chase.  A  chase  in  one  degree  is  the  self  same 
thing  that  a  park  is ;  and  there  is  no  diversity  betweei 
them,  save  only  that  a  park  is  inclosed ,  and  a  chase  is 
always  open,  and  not  inclosed."  In  Crmse*s  Dige8t(i]^ 
it  is  said:  ^'A  park  is  an  inclosed  chase,  eztendii^ 
over  a  person's  owb  grounds,  privileged  for  beasts  of 
vcncry,  and  beasts  of  forest  and  chase,  by  the  Emg'i 
grant  or  prescription.  And  it  appears  from  the  Ordh 
natio  de  Libertatibus  perquirendis,  27  JEdw,  1.,  that 
those  who  would  purchase  a  new  park  should  have 
writs  of  inquiry  out  of  Chanceiy,  and  there  make  fine 
for  the  park  having.  And,  in  Madoz*a  History  of  the 
Exchequer,  there  is  an  instance  of  a  person  being  fined 
forty  marks  for  making  a  park  without  the  Eing^t 
licence.  To  a  park,  three  things  arc  necessary,— 1. 
A  grant  from  the  crown, — 2.  Inclosures  by  pale,  wall, 
or  hedge, — 3.  Beasts  of  park,  such  as  buck,  doe,  &e. 
And,  where  all  the  deer  arc  destroyed,  it  shall  no  more 
be  accounted  a  park ;  which  consists  of  vert,  veoiaon, 
and  inclosure ;  for,  if  it  be  determined  in  any  of  tkne, 
it  is  a  total  disparking.^^  So,  in  Bac,  Abr.  Game,  it  is 
said :   ^'  The  wild  animals,  such  as  deers,  hares,  foxes, 


(a)  Edit.  1665  (3rd)  C.I.,  (6)  VoL    III.   Title  xxfil 
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ftc,  are  understood  to  be  those  which^  by  reason  of 
their  swiftness  or  fierceness,  fiy  the  dominion  of  man ; 
and  in  these  no  person  can  have  a  property,  unless 
they  be  tamed  or  reclaimed  by  him :  and,  as  property  is 
the  power  that  a  man  hath  over  any  other  thing  for 
his  own  use,  and  the  ability  that  he  has  to  apply  it 
to  the  sustentation  of  his  being,  when  the  power  ceases, 
his  property  is  lost ;  and,  by  consequence,  an  animal 
of  thb  kind  which  after  my  seizure  escapes  into  the 
wild  common  of  nature,  and  asserts  its  own  liberty  by 
its  swiftness,  is  no  more  mine  than  any  creature  in  the 
Jmdies,  because  I  have  it  no  longer  in  my  power  or  dis- 
posaL  Hence,  it  appears,  that,  by  the  common  law, 
every  man  had  an  equal  right  to  such  creatures  as 
were  not  naturally  under  the  power  of  man,  and  that 
the  mere  caption  or  seizure  created  a  property  in  them. 
By  immediate  manucaption,  or  taking  them  and  killing 
them,  they  belong  to  such  person,  in  the  same  manner 
as  any  other  chattels,  and  cannot  be  violated  from  him, 
ance  the  first  seizure  and  caption  was  sufficient  to  vest 
the  property  of  them  in  him.  By  taking  and  taming 
them,  they  belong  to  the  owner,  as  do  all  the  other 
tame  ammals,  so  long  as  they  continue  in  this  condition, 
that  is,  as  long  as  they  can  be  considered  to  have  the 
mind  of  returning  to  their  masters;  for,  while  they 
appear  to  be  in  this  state,  they  are  plainly  the  owner^s, 
and  ought  not  to  be  violated :  but,  when  they  forsake 
the  bouses  and  habitations  of  man,  and  betake  them- 
selves to  the  woods,  they  are  then  the  property  of  any 
man.  Another  way  of  gaining  property  in  them,  is, 
by  inchsurey  and  then  the  beasts  must  be  understood  to 
be  mine,  as  the  profits  of  the  soil  itself  are,  and  they 
can  no  more  be  taken  and  carried  off  than  any  other 
ppofits  of  the  land :  and,  therefore,  if  deer  be  inclosed 
in  a  park  or  paddock,  conies  in  a  field  or  warren,  they 
become  so  my  own  that  no  man  ought  to  kill  or  take 
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them  away.     And»  since  in  this  case  it  is  the  indoBOie 
only  that  retains  them  (for,  take  away  the  indosurey  lod 
they  are  in  their  natural  liberty ),  therefore  the  party 
is  said  to  have  ri^t  as  he  hath  to  any  other  profili 
there  inclosed,  and  a  distinct  and  independent  rig^tm 
every  animal."     ^'  An  action  of  trespass  may  be  hroog^ 
for  taking  a  man's  deer  in  a  park  or  chase,  or  coniei  in 
bis  warren,  for,  the  law  takes  notice  that  they  are  in- 
dosed,  because  these  are  the  proper  inclosures  for ^ 
purpose ;   and,  consequently,  those  beasts  axe  nofc  ii 
their  natural  liberty,  and  therefore  the  property  u  m 
the  plaintiff."   [  Cresswell^  J.  That  is  not  quite  aceontfl^ 
because  a  chue  is  unendosed.]     Much  learning  iqpoi 
this  subject  is  to  be  found  in  the  judgment  of  Bm^ 
J.,  in  Hannan  v.  Mochett{a\  where  most  of  the  aoth^* 
rities  upon  the  subject  were  considered.      Here,  the 
evidence  clearly  shewed  that  the  antient  indosme  of 
Eridge  Park  had  not  been  preserved,  and  consequentlj 
that  a  condition  of  the  presumed  grant  had  not  beei 
observed:    and  the  forfeiture  of  the  franchise  is  not 
cured  by  the  finding  of  the  jury,  that  the  old  booad- 
aries  were  still  ascertainable.     In  the  judgment  alreidf 
adverted  to  in  Davies  y.  JPoweU,   Wtlle$y  C.  J.,  skj^* 
^^  When  the  nature  of  things  changes,  the  rules  of  kv 
must  change  too.     When  it  was  holden  that  deer  wen 
not  distrainable,  it  was  because  they  were  kept  princi- 
pally for  pleasure,  and  not  for  profit,  and  were  not  floU 
and  turned  into  money,  as  they  are  now.   But  now  they 
are  become  as  much  a  sort  of  husbandry,  as  bofsa^ 
cows,  sheep,  or  any  other  cattle.     Whenever  they  aie 
so,  and  it  is  universally  known,  it  would  be  ridieoloiii 
to  say,  that,  when  they  are  kept  merdy  for  proi^ 
they  are  not  distrainable,  as  other  cattle,  though  it  hi 
been  holden  that  they  were  not  so  when  they  wot 


(a)  QB.SfC.  934.,  ^D.SfM.  518. 
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kept  only  for  pleasure.  The  rules  concerning  personal 
estate^  which  were  laid  down  when  personal  estates 
were  but  small  in  proportion  to  lands,  are  quite  varied, 
both  in  courts  of  law  and  equity,  now  that  personal 
estates  are  so  much  increased,  and  become  so  consideiv 
iUe  a  part  of  the  property  of  this  kingdom.  There* 
fore,  without  contradicting  the  reasons  which  are  laid 
down  concerning  this  matter  in  the  antient  books,  and 
without  determining  any  thing  with  respect  to  deer  in 
Ibrests  and  chases,  or  parks,  properly  so  cattedy  con* 
earning  which  we  do  not  think  it  necessary  to  deter- 
Biine  any  thing  at  present,  we  are  all  of  opinion  that 
we  are  well  warranted  by  the  pleadings  to  determine 
that  these  deer,  under  the  circumstances  in  which  they 
mjppesa:  to  have  been  at  the  time  when  this  distress  was 
taken,  were  properly  and  legally  distrained  for  the 
tent  that  was  in  arrear.''  The  opinion  of  the  jury  in 
lliia  case  coindides  exactly  with  that  of  the  judges  in 
that  case. 


1849. 
Morgan 

V. 

The  Earl  qf 

ASBROAr 
▼BNirY. 


Talfourd  and  Byles,  Seijts.,  and  Willes,  in  support  Ab  to  the 
of  the  rule.  There  has  been  no  satisfactory  finding  by  °°^°8- 
the  jury.  The  simple  question  left  to  them  was, 
whether  these  deer  were  tame  and  reclaimed,  or  wild : 
the  other  two  questions  were  put  to  them  rather  for 
the  future  guidance  of  the  court  in  banco.  It  is  by  no 
■leans  clear  that  the  jury  were  unanimous  upon  the 
first  question ;  it  may  be  doubted  whether  their  hesi- 
tation arose  from  the  effect  of  their  answers  to  the 
two  other  questions,  or  upon  the  answers  themselves. 
[Mauky  J.  The  learned  judge  told  the  jury  to  find  for 
{daintifis  or  defendant,  as  they  found  that  the  animals 
were  tame  or  wild :  and  they  found  for  the  plaintiffs. 
Surely  that  was  a  sufficient  finding.] 

The  question  whether  the  animals  were  wild,  or  tame  As  to  mis- 
and  reclaimed,  was  submitted  to  the  jury  entirely  upon  ^'^^^^ion. 
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1849.       the  state  of  the  animals  themselves,  and  the  con^tioik  d 
■        the  inclosure.     That,  it  is  submitted,  was  not  oonect. 

MoBOAN      rpjjg  question  which  ought  to  have  been  presented  to 
The  Earl  of    the  jury,  was  excluded,  viz,  whether  Eiidge  Park  wu 

Aberoa-  a  place  which  still  retained  all  the  inddents  of  a  legil 
park,  or  whether  it  had  become  disparked  by  reascm  of 
the  alterations  which  appeared  to  have  been  made  in  iti 
boundaries.  It  is  clear,  from  the  old  authorities  whUi 
have  been  cited,  that  deer  in  a  legal  park  go  to  the 
heir,  and  not  to  the  executor.  They  form,  as  Loid 
Coke  says,  the  ornament  of  the  inheritance,  whidi 
would  be  incomplete  without  them.  It  is  said  on  tlie 
other  side,  that  the  legal  incidents  of  a  park,  properly 
so  called,  are,  vert,  venison,  and  indosure ;  and  thti 
the  destruction  of  either  of  these,  ipso  facto  operates  ai 
a  destruction  of  the  franchise.  If  venison  be  indis- 
pensable to  the  subsistence  of  the  franchise,  it  would 
be  strange,  indeed,  if  it  should  be  held  to  be  destroyed, 
unless  each  successive  possessor  thought  fit  to  bequeath 
the  deer  to  the  person  next  entitled  to  the  inheritanoei 
And  yet  such  is  the  inevitable  result  of  the  argument 
on  the  other  side.  It  is  contended,  upon  the  supposed 
authority  of  some  obiter  dicta  in  Davie  $  v.  Pawetty  that 
deer  no  longer  possess  the  characteristics  which  maiked 
them  formerly.  That,  however,  is  beting  the  whok 
question.  It  is  further  contended  that  the  unauthoiised 
extension  of  an  antient  park,  destroys  the  whole  firan* 
chise.  But  for  that  no  authority  was  cited.  [  fFUde^  C  X 
Suppose  the  park  were  greatly  extended,  and  the  nunh 
ber  of  deer  therein  proportionately  increased,  would  the 
heir  be  entitled  to  claim  the  whole  herd,  by  reaeon  of 
the  original  existence  of  the  more  limited  franchbe?] 
It  might  be  a  question  for  the  jury,  whether  the  deer 
were  increased  to  an  unreasonable  extent.  Additions 
to  the  stock  go  to  the  heir:  Co.  Litt.  8.  Are  the  ri^ts 
of  the  succeeding  tenant  in  tail  to  be  afiected  bjbis 
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predece6£or*8  extension  of  the  inclosure  ?    In  the  case  1849. 

of  Leicester  Farest{a\  it  was  resolved  by  all  the  court  ■     ■ ' 

**  that  parks  being  laid  open  to  forests  for  forty  years,  Moboan 

may  yet  be  inclosed  again  ;  and  they  may  kill  any  deer  The  Earl  of 

that  come  therein."    \Mauley  J.  It  may  be  that  the  tenant  Abbboa- 

www 

in  tail  would  be  a  wrong-doer,  in  prostrating  fences,  so  as 
to  give  the  deer  a  larger  circuit  than  he  had  lawful  right 
ta]    It  may  be  that  the  Crown  might  complain  of  the 
additions  made  to  the  park :  but  it  concerns  not  the  sub- 
ject.    [Mauley  J.   Wild  deer  in  a  park,  no  doubt,  go  to 
the  heir.   Do  you  contend  that  reclaimed  deer  which  are 
kept  in  a  legal  park,  also  go  to  the  heir?]    They  do, 
provided  they  have  the  range  of  the  park,  as  the  deer 
in  question  had.     [Wilde^  C.  J.    What  would  be  a  re- 
claming of  deer  in  a  park,  except  what  was  done  with 
the  deer  in  this  case  ?]  JustiniarC^  Institutes,  Lib.  IL 
tiL  I.  §  12.  contains  all  that  is  worth  looking  at  out  of 
the  law  of  this  country,  upon  this  subject:  —  "  FertB  igitur 
bestia,  et  volucres,  et  piscesy  et  omnia  animalia  qua  mari^ 
caslo,  et  terra  nascuntur ;  simul  atque  ab  aliquo  capta 
fuerint,  jure  gentium  statim  illius  esse  incipiunt:  quod 
enim  ante  nullius  esty  id,  naturali  ratione,  occupanti  con^ 
eeditur :  nee  interest,  feras  bestias  et  volucres  utrum  in 
Muofundo  quis  capiat,  an  in  alieno.     Plane,  qui  alienum 
fundum  ingreditur,  venandi,  aut  aucupandi  gratia,  potest 
h   domino,   si  is  prceviderit,  prohiberi  ne    ingrediatur, 
Quicquid  autem  eorum  ceperis,  eo  usque  tuum  esse  inteU 
Ugitur,  donee  tud  custodid  coercetur.     Cum  vero  tuam 
evaserit  custodiam,  et  in  libertatem  naturalem  sese  red" 
perit,  tuum  esse  desinit,  et  rursus  occupantis  Jit,  Natura^ 
lem  autem  libertatem  recipere  intelligitur,  cum  vel  oculos 
tuos  effugerit,  vel  ita  sit  in  conspeciu  tuo,  ut  difficilis  sit 
ejus  persecution^    There  is  a  marked  difference  between 
the  Roman  law  and  the  law  of  this  country  upon  this 

(a)  Cro.  Jac,  1 55. 
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1849.       subject.     "  In  the  view   of  the  Romans,  **  says  Dr. 

Ignatius  Kauffman,  in  a  note  to  the  12th  edition  rf 

Morgan  Professor  Mackeldei/'s  Compendium  of  Modem  Cmi 
The£arlof  "^^"^t  Tf'^77.,  *^  animalia  /era,  or  wild  beafits,  were  ret 
Abbroa*  nullius ;  hence,  the  property  in  them  ceased  as  soon  as 
they  had  made  their  escape.  The  property  in  anima&a 
mansuefacta,  or  tamed  animals,  e,  g.  deer,  pigeons,  pea- 
cocks, bees,  or  a  tamed  bear,  is  lost  as  soon  as  thej 
have  returned  to  their  natural  wild  state,  and  haTe 
escaped  from  our  sight  {cum  oculos  (ffugerinfy  Ad- 
malia  mansueta,  i,  e,  animals  whose  nature  renders  them 
familiar  with  man,  as  e.  g.  domestic  animals,  fowls,  &&, 
are  objects  of  private  property,  and  consequently  are 
not  acquired  by  occupancy.  At  the  present  day,  m 
Germany^  the  right  of  occupancy,  as  far  as  relates  to 
hunting,  fishing,  and  fowling,  (all  but  the  right  to  catdi 
butterflies  and  cockchafers)  is  monopolised  by  the  state, 
the  princes,  the  nobility,  and  here  and  there  a  private 
proprietor.  The  romantic  period  of  occupancy  has 
vanished  for  ever,  along  with  the  kindred  simplicities  of 
the  golden  age."  In  1  Roll,  Abr.  Dismes  (C),  pL5.(ir)^ 
it  is  said :  ''  Si  home  ad  phesants,  et  eux  conserve  ddns 
un  enclose  bois,  et  clipp  les  wings  del  phesants,  et  dd 
eggs  hatch  et  educate  jeune  phfesants,  nul  dismes  sem 
paye  de  ceux  eggs  ou  jeune  phesants,  pur  ceo  que  ils  ne 
sont  reclaime,  mes  continue  fertB  natureSy  et  vellent  raer 
hors  del  enclosure  si  lour  wings  ne  fueront  clipp." (i) 
In  LiforcTs  case  (c),  it  is  said :  **  It  is  true,  that  an 
integral  part,  or  thing  appendant  in  possession,  cannot 
be  parcel  &c.  of  a  reversion  expectant  upon  an  estate 
for  life,  as  has  been  said ;  but  the  trees  (as  has  bea 
often  said)  are  growing  out  of  the  inheritance  and 
attendant  upon  it ;  as,  by  a  grant  of  the  reversion,  tie 

(a)  Translated,  8   Vin.  Abr.  (6)  Wtnbroke  t.  Etau,  11 

570.  Car. 

(c)  11  Co,  Hep.  50.1. 
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charters  and  eyidences  shall  pass  as  things  attendant        1849. 
npon  the  inheritance^  and  in  truth  they  are  the  sinews  ' 

of  the  inheritance.     So,  if  I  iave  a  manor  in  which       Moboak 
there  is  a  park  and  fish-ponds,  and  I  lease  the  manor^    xhe  Earl  of 
except  the  game  of  deer,  and  the  fish,  and  afterwards  I      Absboa- 
grant  over  the  reversion,  the  grantee  shall  have  the 
deer  and  the  fish,  as  things  attendant  upon  the  inherit- 
ance ;  so  not  only  those  which  have  vegetative  life,  but 
«&  those  which  have  sensitive  life,  shall  go  with  the 
inheritance."     The  reason  given  by  Lord  Mansfield^  in 
Lawton  v.  Salmon  (a),  why  salt-pans  go  to  the  heir,  and 
not  to  the  executors,  is,  that  ^'  TTie  inheritance  cannot 
ie  enjoyed  without  them :  they  are  accessaries  necessary 
io  the  enjoyment  and  use  of  the  principal"     Much 
learning  on  the  subject  of  parks,  whether  in  forests  or 
elsewhere,  is  to  be  found  in  Manwoody  224.,  and  also  in 
Com.  Dig.  Chase (C).     [Wilde^  C.  J.    Is  not  the  result 
this,  —  that  a  park  must  be  inclosed  at  all  events,  if  in 
a  forest,  so  as  to  keep  the  king's  deer  out  ?]    That  is 
probably  so.     A  partial  destruction  of  the  inclosure, 
however,  will  not  destroy  the  franchise.     In  Hooper  v. 
Andrews  (J),  Warburton,  J.,  says :  "  Un  parke  consist 
BOX  deere  et  inclosure ;  si  tout  le  deere  morust,  uncore 
ei  sont  restore  arere,  le  parke  continue."     The  learned 
judge,  in  this  case,  should  have  directed  the  jury  to  take 
into  their  consideration  the  circumstance  of  this  being  a 
l^al  park,  in  order  to  enable  them  to  determine  the 
question,  and  the  only  substantial  one,  which  he  did 
leave  to  them,  viz.  whether  the  deer  were  tame  and 
reclaimed,  or  otherwise.    If  it  was  a  legal  park,  it  would 
be  for  the  jury  to  say  whether  or  not  the  deer  retained 
so  much  of  their  original  wild  character  as  was  con- 


(a)lH.Blac,260,u.,3Atk.     per  notn.  Cowper  y.  Andrews, 
15,  n.  Hobarty  Sp. 

.     (b)  I  RoU.  Rep.  120.,  S.  C. 
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1849.        Bistent  with  their  incIoBure  in  such  a  place,  and  with 

—        the  exercise  of  such  acts  of  ownership  as  were  neoeBBiiy 

Morgan      ^^  enable  the  owner  of  the  inheritance  for  the  time 

The  Earl  of    being  to  enjoy  them  as  part  of  his  inheritanoe.   It 

Abbroa-      ought  not  to  be  placed  in  the  power  of  a  jury  m  tUs 

manner  to  destroy  a  franchbe. 

Cur.  ado.  vkIL 


Maule,  J.,  now  delivered  the  judgment  of  tke 
court:  — 

This  case  was  argued  in  Easter  term,  1848,  before 
lord  chief  justice  Wilde,  and  my  brothers  CottmoM  tod 
Cresswelly  and  myself.  In  the  absence  of  the  lord  diief 
justice,  I  now  proceed  to  pronoimce  the  judgnM&ft» 
which  has  been  prepared  by  him,  and  in  sabstiaoe 
assented  to  by  us. 

This  was  an  action  of  trover  brought  to  recorer 
damages  for  the  conversion  of  a  number  of  deer. 

The  declaration  contained  two  counts.  The  fint 
count  stated  that  the  testator,  in  his  life^time,  was  pot- 
sessed  of  a  certain  number  of  bucks,  does,  and  other 
descriptions  of  deer,  being  captured  and  reclaimed  fron 
their  natural  wild  state,  and  confined  in  the  dose  of  tk 
testator ;  and  that  the  plaintiffs,  after  his  death,  wen 
possessed  as  executors ;  and  that  the  defendants  aita^ 
wards  converted  the  deer,  &c.  The  second  count  stated 
that  the  plaintiffs,  as  executors,  were  possessed  of  tbe 
like  quantity  of  deer,  which  the  defendant  had  ood* 
verted,  —  to  the  damage  of  \\iQ  plaintiffs. 

The  defendant,  —  except  as  to  a  certain  number  of 
bucks,  docs,  and  fawns,  —  pleaded,  not  guilty,  to  the 
whole  declaration ;  and,  secondly,  that  the  testator  was 
not  possessed,  nor  were  the  plaintiffs,  as  liis  execoton, 
possessed,  of  the  deer,  as  allied; — thirdly,  that,  ex- 
cept as  to  a  certain  number  of  bucks,  does,  and  ftwiu^ 
the  deer  alleged  in  the  declaration  were  not  captoM 
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reobdmed,  and  tamed,  or  kept  confined  in  inclosed 
groundsy  as  alleged ;  —  lastly,  as  to  the  excepted  bucks, 
does,  and  fawns,  the  defendant  paid  the  sum  of  85/. 
into  court. 
■    Issue  was  joined  on  these  pleas. 

The  cause  was  tried  before  the  late  Mr.  Justice 
CoUmaUj  at  the  sittings  in  Middlesex  after  Hilary  terrn^ 
1847,  when  the  jury  found  a  verdict  for  the  phuntiifs 
upon  the  issues  —  testator  possessed  —  plaintiffs  pos- 
sessed —  and  that  the  deer  were  tame  and  reclaimed. 

A  rule  nisi  was  afterwards  obtained  by  the  defendant, 
in  the  following  Easter  term,  to  shew  cause  why  there 
■honld  not  be  a  new  trial,  upon  the  ground  of  misdirec- 
tion, that  there  had  been  no  sufficient  verdict  found  by 
the  jury,  and  that,  if  a  sufficient  verdict  had  been 
found,  it  was  contrary  to  the  evidence. 

Several  questions  arose  upon  the  trial, — first,  whether 
the  land  called  Eridge  Park,  in  the  county  of  Sussex, 
was  an  antient  legal  park,  —  secondly;  whether  it  con- 
tinued to  be  a  legal  park,  or  whether  it  had  become 
disparked,  by  the  addition  of  other  lands  to  the  original 
park,  and  by  the  removal,  decay,  or  destruction  of  the 
fences,  so  as  to  destroy  the  evidence  of  the  boundaries 
of  such  antient  park ;  and  whether  the  deer  kept  in 
such  park  had  been  tamed  and  reclaimed. 

In  support  of  the  defendant's  case,  various  antient 
documents  were  given  in  evidence,  to  establish  that  the 
place  in  question  was  an  antient  legal  park,  and  that, 
from  a  very  early  period,  down  to  the  time  of  the  death 
of  the  testator,  there  had  always  been  a  considerable 
herd  of  deer  maintained  in  the  park.  And  it  was  also 
proved  that  the  place  in  question,  consisting  of  upwards 
of  seven  hundred  acres  of  land,  was  in  many  parts  of  a 
very  wild  and  rough  description.  It  also  appeared  by 
the  evidence  that  certain  lands  had  been  added  to  the 
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1849.        original  park;  and  there  was  some  oontrarietyof  efi* 
dence  in  regard  to  the  state  of  the  fences* 

It  was  also  proved  that  a  considerable  quanti^  of 
The  Earl  of  ^^^^  ^^^  the  range  of  the  park ;  and  that  some  were 
Aberoa-  tame,  as  it  was  called^  and  others  wild.  What  in  pM^ 
ticular  the  witnesses  meant  by  the  distinctions' of  tame 
and  wild,  was  not  explained :  but  it  rather  seemed  diat 
their  meaning  was,  that  some  were  less  shy  and  timid 
than  others.  It  appeared  that  the  deer  Tery  rarely 
escaped  out  of  the  boundaries ;  that  they  were  attended 
by  keepers,  and  were  fed  in  the  winter  with  hay,  beaii^ 
and  other  food ;  that,  a  few  years  back,  a  quantity  of 
deer  had  been  brought  from  some  other  place,  and 
turned  into  Bridge  Park ;  that  the  does  were  watched^ 
and  the  fawns,  as  they  dropped,  were  constantly  marked, 
so  that  their  age  at  a  future  time  might  be  ascertained; 
that,  at  certain  times,  a  number  of  deer  were 'selected 
from  the  herd,  caught  with  the  assistance  of  dogs,  and 
were  put  into  certain  parts  of  the  park,  which  were 
then  inclosed  from  the  rest,  of  sufficient  extent  to  de- 
pasture and  give  exercise  to  the  selected  deer,  which 
were  fattened  and  killed,  either  for  consumption,  or  for 
sale  to  venison  dealers;  that  the  deer  were  usoallj 
killed  by  being  shot ;  and  that  there  was  a  r^idar 
establishment  of  slaughter-houses,  for  preparing  and 
dressing  them  for  use. 

Such  being  the  general  eflFect  of  the  evidence,  the 
learned  judge  stated  to  the  jury,  that,  by  the  general 
law,  deer  in  a  park  went  to  the  heir-at-law  of  the 
owner  of  the  park ;  but  that  deer  which  were  tame  and 
reclaimed  became  personal  property,  and  went  byhnr 
to  the  personal  representative  of  the  owner  of  them,  and 
not  to  the  heir  of  the  owner  of  the  park  in  which  they 
were  kept.  And  the  learned  judge  left  it  to  the  jnrfi 
whether  the  place  in  question  was  proved  by  the  err 
dence  to  have  been  an  antient  park,  with  the  1<^  rights 
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o(  a  park ;  and  told  them,  that,  if  it  had  been  an  antient  1849. 
park,  and  the  boundaries  could  not  now  be  ascer-^ 
tained,  that  the  franchiBe  might  be  forfeited  in  re- 
ference to  the  crown,  but  that  that  would  not  aiFect  the 
qaestion  between  the  parties  relative  to  the  deer,  — 
that  question  being,  whether  the  deer  were  tamed  and 
reclaimed ;  which  must  be  determined  with  reference  to 
the  state  and  condition  of  the  animals,  the  nature  of 
the  place  where  they  were  kept,  and  the  mode  in  which 
they  had  been  treated:  and  the  learned  judge  stated  in 
-writing  the  questions  to  be  answered  by  the  jury,  which 
were, — first,  whether  they  found  for  the  plaintiffs,  the 
executors,  or  for  the  defendant,  Lord  Abergavenny^  — 
seoondly,  whether  they  found  the  place  to  be  an  antient 
park,  with  the  incidents  of  a  legal  park,  —  thirdly^ 
whether  the  boundaries  could  be  ascertained  by  dis- 
tinct marks. 

The  jury  answered,  that  they  found  the  place  to  be 
an  antient  park,  with  all  the  incidents  of  a  legal  park, 
- — secondly,  that  the  boundaries  of  the  antient  park 
could  be  ascertained.  And  the  jury  expressed  a  wish 
to  abstain  from  finding  for  either  plaintiffs  or  defendant ; 
but,  upon  being  required  to  do  so,  they  found  a  verdict 
for  the  plaintifi^s,  and  stated  that  the  animals  had  been 
originally  wild,  but  had  been  reclaimed. 

The  rule  came  on  for  argument  in  Easter  term,  1848  ;  l.  As  to  the 
nnd  it  appeared,  upon  the  discussion,  that  the  objection  Coding. 
that  no  sufficient  verdict  had  been  found  by  the  jury, 
had  been  urged  upon  a  misapprehension  of  what  the 
jury  had  said.  It  wjis  supposed  that  the  jury  had  not 
found,  in  terms,  for  either  plaintiff^  or  defendant,  but 
merely  had  answered  the  questions  put  to  them :  but  it 
appeared,  upon  inquiry,  that  the  jury  had  been  required 
to  find  a  verdict  for  the  plaintiffs  or  for  the  defendant, 
in  addition  to  ans^vering  the  questions ;  and  that  they 
accordingly  returned  a  verdict  for  the  i)laintiffi3. 
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direction. 


1849.  The  second  objection  was,  that  the  judge  had  mu- 

■  directed  the  jury :  and  it  has  been  contended^  in  suppoct 

MoRGAir      ^£  ^j^^^  objection,  that  the  judge  must  be  held  to  hm 

The  Earl  of    misdirected  the  jury,  in  having  omitted  to  impress  Boffi- 

Abjbroa-      ciently  upon  them  the  importance  of  the  fact  of  the 

deer  being  kept  in  an  antient  legal  park. 

But  the  judge  did  distinctly  direct  the  attention  of 
the  jury  to  the  fact  of  the  deer  being  in  a  legal  park,  if 
such  should  be  their  opinion  of  the  place,  as  an  im- 
portant ingredient  in  the  consideration  of  the  quesdoa 
whether  the  deer  were  redwned  or  not,  when  he  £* 
rected  them  that  the  question  whether  the  deer  had  beea 
reclaimed,  must  be  determined  by  a  conaideration,  amoag 
the  other  matters  pointed  out,  of  the  nature  and  dimea- 
sions  of  the  park  in  which  they  were  confined :  and  we 
do  not  perceive  any  objectionable  omission  in  the  jndge'i 
direction  in  this  respect,  unless  the  jury  ought  to  han 
been  directed  that  such  fact  was  conclusive  to  negatin 
the  reclamation  of  the  deer* 

It  has  not  been,  on  the  part  of  the  defendant,  coih 
tended,  in  terms,  that  deer  kept  in  a  l^al  park,  cui,  in 
no  case,  be  deemed  to  have  been  tamed  or  recUumed, 
although  the  argument  seemed  to  bear  that  aspect :  but 
the  many  cases  to  be  found  in  the  books,  in  which  the 
question  has  been  agitated,  in  whom  the  property  wts  of 
deer  in  a  park,  seem  quite  inconsistent  with  sudi  t 
position  ;  because,  in  all  such  cases,  the  arguments  pio- 
ceeded  upon  the  distinct  fact  that  the  deer  were  in  t 
park,  that  is,  a  legal  park ;  and  the  question  vaa^ 
whether  deer  continued  to  be  wild  animals,  in  which  oo 
property  could  be  acquired,  and  which  therefor^  like 
other  game  and  wild  animals,  being  upon  the  ]ti4 
passed  with  the  estate,  or  whether,  by  reason  of  their 
being  tamed  and  reclaimed,  a  property  could  be  acqoiied 
in  the  deer,  distinct  from  the  estate,  although  recamiag 
in  the  park,  and  which  would  pass  in  like  manoer  n 
other  personal  property. 
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The  general  position,  therefore,  to  be  found  in  all  1849. 
the  books,  that  deer  in  a  park  will  pass  to  the  heir, 
unless  tamed  and  reclaimed, — in  which  case  they  would 
pass  to  the  executor,  —  seems  to  be  inconsistent  with 
the  position,  that  deer  cannot,  in  any  case,  be  considered 
as  tamed  and  reclaimed,  whilst  they  continue  in  a  legal 
park.  Many  authorities  are  cited  upon  that  subject, 
the  names  of  which  it  is  not  necessary  to  advert  to. 

The  observations  made  in  support  of  the  rule,  on  the 
part  of  the  defendant,  were  rathe^  addressed  to  a  com* 
[didnt  that  the  learned  judge  did  not  give  so  much 
weight  to  the  fact  of  this  being  a  legal  park,  as  they 
tlumght  belonged  to  it,  than  to  any  exception  to  what 
the  judge  really  said  upon  the  subject.  There  can  be  no 
doubt  that  the  learned  counsel  on  the  part  of  the 
defendant,  did  not  omit  to  impress  upon  the  jury  his 
yiew  of  the  importance  of  the  fact  of  the  deer  being 
found  in  an  antient  and  legal  park;  and  nothing  is 
stated  to  have  fallen  from  the  judge,  calculated  to 
withdraw  th^  attention  of  the  jury  from  the  observa^ 
tions  of  the  counsel  made  in  that  respect,  or  to  diminish 
the  force  which  justly  attaches  to  any  of  them. 

It  remains  to  be  considered  whether  the  arguments  3.  As  to  the 
in  support  of  the  rule  have  shewn  that  the  verdict  upon  cadence. 
the  issue,  whether  the  deer  were  tamed  and  reclaimed, 
was  warranted  by  the  evidence.  In  shewing  cause,  on 
the  part  of  the  plaintiff,  against  the  rule,  it  was  con- 
tended that  the  conclusion  of  the  jury,  that  Bridge 
Park  continued  to  possess  all  the  incidents  of  a  legal 
pork,  was  not  warranted  by  the  evidence ;  because,  it 
was  said  that  the  franchise  had  been  forfeited  by  the 
addition  of  other  lands  to  the  antient  park,  and  the 
destruction  of  the  means  of  ascertainincr  the  antient 
boundaries ;  and  numerous  authorities  were  referred  to, 
relating  to  the  requisites  for  constituting  an  existing 
legal  park,  and  of  the  causes  of  the  forfeiture  of  the 
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1649.        iranchifie.     But  the  opinion  which  the  court  has  formed 
upon  the  other  parts  of  the  case,  renders  it  unneceseaiy 
^  to  enter  into  the  consideration  of  that  question,  or  into 

The  Earl  of    an  examination  of  the  authorities  referred  to. 
Abbrqa-  ^Ijj^^  j^  ^j^g  proper  to  leave  the  question  to  the  juiy 

in  the  terms  in  which  the  issue  is  expressij  joinedi 
cannot  be  disputed:  and  the  direction,  that  thatqueptio& 
must  be  determined  by  referring  to  the  place  in  wlud| 
the  deer  were  kept,  to  the  nature  and  habits  of  tbe 
animals,  and  to  the  mode  in  which  they  were  treatedf 
appears  to  the  court  to  be  a  correct  direction :  and  il 
seems  di£Scult  to  ascertain  by  what  other  means  tbi 
question  should  be  determined,  whether  the  evidence  di 
this  case  was  such  as  to  warrant  a  oondumon  that  the 
deer  were  tamed  and  reclaimed.  The  court  is^  therefoR^ 
of  opinion  that  the  rule  cannot  be  supported,  <m  die 
ground  of  misdirection. 

It  is  not  contended  that  there  was  no  evidence  fit  to 
be  submitted  to  the  jury,  and  that  therefore  the  pUa- 
tiff  ought  to  have  been  nonsuited:  but  it  is  said  that tke 
weight  of  evidence  was  against  the  verdict. 

In  considering  whether  the  evidence  warranted  the 
verdict  upon  the  issue,  whether  the  deer  were  tamed  end 
reclaimed,  the  observations  made^by  Lord  Chief  Joslioe 
Willes  in  the  case  of  Dames  v.  Powell  {a),  are  deserving 
of  attention.  The  difference  in  regard  to  the  mode  tad 
object  of  keeping  deer  in  modem  times,  from  that 
which  antiently  prevailed,  as  pointed  out  by  L(xd 
Chief  Justice  fVtlles,  cannot  be  overlooked.  It  is  trulj 
stated,  that  ornament  and  profit  are  the  sole  objects  for 
which  deer  are  now  ordinarily  kept,  whether  in  antwat 
legal  parks,  or  in  the  modern  inclosures  so  called ;  the 
instances  being  very  rare  in  which  deer  in  such  phoee 
are  kept  and  used  for  sport ;  indeed,  their  wh<de  maa- 

(a)  Wilki,  46. 
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agement  differing  very  little^  if  at  all,  from  that  of  sheep, 
or  of  any  other  animals  kept  for  profit.  And,  in  this 
case,  the  evidence  before  adverted  to,  was,  that  the  deer 
were  regularly  fed  in  the  winter ;  the  does  with  young 
were  watched  ;  the.  fawns  taken  as  soon  as  dropped, 
and  marked;  selections  from  the  herd  made  from  time 
to  time,  fattened  in  places  prepared  for  them,  and 
.afterwards  sold  or  consumed,  —  with  no  difference  of 
circumst^ce  than  what  attached,  as  before  stated,  to 
animals  kept  for  profit  and  food. 

As  to  some  being  wild,  and  some  tame,  as  it  is  said — 
individual  animals,  no  doubt,  differed,  as  individuals  in 
almost  every  race  of  animals  are  found,  under  any 
<9rcum8tances,  to  differ,  in  the  degree  of  tameness  that 
belongs  to  them.  Of  deer  kept  in  stalls,  some  would  be 
found  tame  and  gentle,  and  others  quite  irreclaimable, 
in  the  sense  of  temper  and  quietness. 

Upon  a  question  whether  deer  are  tamed  and  re- 
claimed, each  case  must  depend  upon  the  particular 
fiusts  of  it:  and,  in  this  case,  the  court  think  that  the 
fiicts  were  such  as  were  proper  to  be  submitted  to  the 
jury ;  and,  as  it  was  a  question  of  fact  for  the  jury,  the 
court  cannot  perceive  any  sufiScient  grounds  to  warrant 
it  in  saying  that  the  jury  have  come  to  a  wrong  conclu- 
Bion  upon  the  evidence,  and  do  not  feel  authorised  to 
disturb  the  verdict :  and  the  rule  for  a  new  trial  must, 
therefore,  be  discharged. 

Rule  discharged,  (a) 


1849. 
Morgan 

V. 

The  Earl  of 
Aberoa- 

VENKY. 


(a)  As  to  Rotherfdd  and 
Bwragg  or  Erttgg,  vide  lu' 
quitit.  poit  mortem,  temp, 
Edw.  III.,  Vol.  II.  fo.  119. 
160,  161.  212.  214.  244.  292. 
849.     Abbrev,  Rotul,  Orig.  in 


SeaecartOf  Vol.  I.  fo.  225.  b.^ 
Vol.  11.  fo.  27.  b.,  225.  b., 
229.  a.,  234.  a.  Calendarium 
Rotul  Patent,  fo.  1 22.  a.,  1 29.  b. 
fo.  B.  119.,  et  am. 
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Warren  and  Another  v.  Peabody. 

^HIS  was  an  action  of  assumpsit.  The  dedantka 
stated^  that,  on  the  24th  of  February,  18475  by  t 
certiun  charterpartj  of  affreightment  then  made  between 
the  plaintiffs,  owners  of  the  good  ship  or  vessel  called 
The  Ayrshire,  A.  I.,  of  the  measurement  of  625  tooSi 
or  thereabouts,  then  lying  in  the  port  o(  London,  whereof 
the  pltuntiff  John  Howe  Brown  was  master,  of  the  (Hie 
part,  and  the  defendant,  therein  described  of  Lombm, 
merchant,  freighter  of  the  said  ship,  of  the  other  part, 


Dee.  4. 

By  a  charter- 
party  it  was 
agree<l  that 
the  ship 
should  pro- 
ceed to  Bo/- 
timore,  and 
there  load  a 
full  cargo  of 
produce,  and 
proceed 
therewith  to 

Kingdom,  and  ^*  ^^®  mutually  agreed  by  the  said  parties,  amongst 
deliver  the  other  things,  that  the  said  ship,  being  tight,  stanndi, 
Mine,  on  ^^^  strong,  and  every  way  fitted  for  the  voyage,  sbouU, 

freight  '<  at     immediately  on  her  then  present  inward  caigo  bdng 

discharged,  and  she  was  ballasted,  sail  and  proceed  to 
Hampton-Roads,  Chesapeake-Bay,  for  orders,  and  from 
thence  proceed  to  Norfolk  or  Baltimore,  as  ordered  by 
the  charterer's  agent,  and  there  load  a  full  and  cooaplete 
cargo  of  produce,  which  the  said  merchant  bound  bim- 

quarter  of 

480  Ibt,  for  indian  corn  or  other  grain ;  "  that  the  cargo  was  not  to  oooiist  of 
less  than  3000  barrels  of  flour,  meal,  or  naval  stores ;  and  that  not  lee  iloar  or 
meal  than  naval  stores  was  to  be  shipped. 

The  vessel  arrived  here  with  a  cargo  consisting  of  769  hhds  of  tobacco,  6017 
bushels  of  bran,  2000  hu8heU  ofoaVs,  5000  oak-staves,  and  S  barrels  of  floor. 

The  evidence  shewed,  that  a  quarter  of  indian  corn  or  whe£t  weighing  480 Ibi. 
would  occupy  a  space  of  10^  cubic  feet,  and  that  a  quarter  ot  AmericoM  oats,  whkk 
weighed  upon  an  average  272  lbs.,  would  occupy  a  space  of  1 6  cubic  feet  Itabi 
appeared  that  oats  were  not  a  usual  shipment  from  America  :  — 

Held,  that  "  other  grain,"  in  this  charterparty,  must  be  taken  to  Win  saek 
description  of  grain  as  would  average  480  lbs.  to  the  quarter,  and  theicfbie  ti 
exclude  oats ;  and  that  the  ship-owner  was  entitled  to  receive  freight  npoo  Ae 
supposition  that  3000  barrels  of  flour,  meal,  or  naval  stores  had  been  diipped, 
and,  for  the  rest  of  the  space,  at  the  rate  0/  lie,  per  quarter  of  indian  core,  tf 
other  grain  of  the  average  weight  of  480  lbs.  to  the  quarter. 


and  qfler  the 
rate  of  5e,  6d. 
per  barrel  of 
flour,  meal, 
and  naval 
stores,  and 
llf.  per 
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lelf  to  shipy  not  exceeding  what  she  could  reasonably 
itow  and  carry  over  and  above  her  tackle,  apparel,  pro- 
risions,  and  furniture;  and,  being  so  loaded,  should 
iierewith  proceed  to  Cork  or  Falmouth  for  orders,  and 
Tom  thence  to  a  safe  port  of  discharge  in  the  United 
Cingdom,  or  so  near  thereunto  as  she  might  safely  get, 
md  deliver  the  same  as  was  customary,  on  being  paid 
freight  **  at  and  after  the  rate  of  5$.  6d,  per  barrel  of 
Boar,  meal,  and  naval  stores,  and  \\s.  per  quarter  of 
i80  lbs.  for  Indian  com  or  other  grain : "  That  it  was 
further  agreed  that  the  captain  should  await  a  return  of 
peet^  at  Cork  or  Falmouth^  from  London^  without  itd 
being  counted  in  the  lay  days;  the  act  of  God,  the 
Queen's  enemies,  fire,  and  all  and  every  other  dangers 
lad  accidents  of  the  seas,  rivers,  and  navigation,  of 
irhat  nature  and  kind  soever,  during  the  said  voyage, 
ftlweys  excepted ;  the  freight  to  be  pud  on  imloading 
ind  right  delivery  of  the  cargo,  in  cash,  less  two  months' 
interest  at  57.  per  cent  per  annum:  That,  forty-five 
lays,  exclusive  of  Sundays^  were  to  be  allowed  the  sidd 
merchant,  if  the  ship  should  not  be  sooner  despatched, 
for  loading  the  said  ship  at  her  port  of  loading,  and  un*^ 
loading  at  her  port  of  delivery,  and  twenty  days  on 
lemurrage,  over  and  above  the  said  laying  days,  at  87. 
oer  day :  That  the  vessel,  upon  her  return,  was  to  be 
iddressed  \o  H.  ^  C  Toulminy  London^  to  whom  the 
XHnmission  on  that  charterparty  was  due,  ship  lost  or 
not  lost,  and  with  whom  the  original  charterparty  was 
leposited :  That  the  penalty  for  non-performance  of  the 
igreement,  was  25007. :  That  the  vessel  was  to  be  con- 
signed to  the  freighter's  agents;  the  cargo  .to  be  sent 
ilongside,  and  taken  from  alongside  the  said  vessel,  at 
tibe  expense  and  risk  of  the  said  freighter;  the  vessel  to 
be  properly  prepared,  at  the  owner's  expense,  to  take 
her  cargo  of  grain  and  other  produce ;  and  the  captain 
to  sign  bills  of  lading,  without  prejudice  to  the  charter : 
VOL.  VIII. — C.  B.  3  p 
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That  it  was  further  agreed^  that  the  cargo  waa  notto 
consist  of  less  than  3000  barrels  of  flour,  meal,  or  navil 
stores ;  that  the  barrels  of  naval  stores  were  not  to 
measure  more  than  of  flour,  and  to  pay  freight  acoord- 
inglj ;  and  that  not  less  flour  or  meal  than  naval  stoieii 
was  to  be  shipped :  Mutual  promises:  Averment,  tint 
the  said  ship,  within  a  reasonable  time  after  the  making 
of  the  said  charterparty,  and  immediately  after  disdiaig- 
ing  her  then  inward  cargo,  to  wit,  on  the  day  and  jar 
first  aforesud,  was  ballasted,  and  was  tight,  stamd^ 
and  strong,  and  every  way  properly  fitted*  victoaQed, 
and  manned,  with  all  things  needful  and  necessarj  for 
the  voyage  in  the  said  charterparty  mentioned:  lliat 
thereupon  the  said  master  did  afterwards^  to  wit,  oo 
the  day  and  year  last  aforesaid,  set  sail  in  and  with  tba 
said  ship,  and  proceed  to  Hamptan'Roads,  Cktmtfmhh 
Bojff  for  orders,  according  to  the  said  oliarterparty,  aad 
afterwards,  to  wit,  on  the  day  and  year  afoneaaid,  anited 
there,  and  was  there,  to  wit,  on  the  day  and  year  afbi^ 
said,  ordered  by  the  charterer's  agent  to  proceed,  aad 
did  then,  to  wit,  on  the  day  and  year  aforesaid,  proceed 
to  Baltimore^  and  there  load  on  board  the  said  Aaf»  a 
certain  quantity,  to  wit,  600  tons,  of  produce,  to  wX% 
tobacco,  oats,  bran,  and  spars,  and,  being  ao  loaded 
proceeded  therewith,  to  wit,  on  the  day  and  year  afore- 
said, by  order  of  the  sud  chfurterer,  direct  to  a  safe  pot 
of  discharge  in  the  united  kingdom,  to  wit,  the  port  of 
London^  and  there,  to  wit,  on  the  day  and  year  afiNce- 
said  arrived,  and  there,  to  wit,  on  the  day  and  year 
aforesaid,  made  a  right  and  true  delivery  of  the  mid 
several  articles  so  on  board  of  the  sud  ship,  to  and  ftr 
the  defendant,  according  to  the  terms  of  the  said  charter- 
party  :  That  although,  by  reason  of  the  prenusefl^  alaiga 
sum  of  money,  to  wit,  the  sum  of  3000il,  became  dai 
and  payable  to  the  plaintifis,  as  and  for  the  fine^htof 
the  said  vessel,  for  the  voyage  aforesaid,  acconBiig  to 
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tbe  terms  of  the  said  charterpartj,  to  be  paid  as  in  the 
sud  charterparty  is  mentioned  and  agreed;  yet  the 
defendant  had  not  paid  to  the  plaintiffs  the  said  sum  of 
money,  or  any  part  thereof,  but  to  pay  the  same,  or  any 
part  thereof,  to  the  plaintiffs,  the  defendant  had  wholly 
refused,  and  still  did  refuse  so  to  do,  contrary  to  his 
said  promise  and  undertaking :  That  the  plaintiffs  were, 
to  wit,  on  the  day  and  year  last  aforesaid,  ready  and 
willing  to  receive  on  board  the  said  ship,  and  carry, 
aooording  to  the  terms  of  the  said  charterparty,  a  full 
and  complete  cargo,  as  mentioned  in  the  said  charter- 
party, — whereof  the  defendant,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice :  Yet  that 
the  defendant  did  not  nor  would,  although  often  re- 
quested so  to  do,  to  wit,  on  the  day  and  year  last  afore* 
nidf  ship  on  board  the  said  vessel  a  full  and  complete 
eai|p>  of  produce,  not  exceeding  what  she  could  rea- 
•onaUy  stow  and  carry,  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture ;  but  wholly  n^lected 
and  refused  so  to  do,  and,  on  the  contrary  thereof, 
ddpped  on  board  the  said  ship  or  vessel  a  much  smaller 
quantity,  to  wit,  600  tons  less  than  the  said  ship  could 
reasonably  stow  and  carry  as  aforesaid, — and  thereby, 
and  by  reason  thereof,  the  said  ship  returned  to  the 
United  Kingdom  with  an  incomplete  cargo,  and  the 
plainti£b  lost  and  were  deprived  of  the  gains  and  profits, 
amounting  to  a  large  sum  of  money,  to  wit,  2000/.,  to 
which  they  would  otherwise  have  been  entitled  under 
and  by  virtue  of  the  said  charterparty. 

Plea,  payment  into  court  of  1920/.,  and  no  damages 

Beplication,  damages  ultr^. 

The  cause  was  tried  before  JVilde,  C.  J.,  and  a  special 
jury  at  the  sittings  in  London  after  Michaelmas  term, 
1848. 

It  appeared  that  the  Ayrshire  took  on  board  at  JBal" 
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timore  a  cargo  consisting  of  769  hogsheads  of  tobaco(^ 
6047  bushels  of  bran,  2000  bushels  of  oats,  5000  oak- 
staves,  3  barrels  of  flour,  and  a  few  other  articles. 

The  plaintifi^  upon  the  authority  of  Cockbwm  t. 
Alexander  {a),  claimed  to  be  entitled  to  freight  upon 
the  supposition  that  3000  barrels  of  flour,  meal,  or 
naval  stores,  in  the  proportion  provided  for  bj  the 
charterparty,  had  been  put  on  board,  and  that  the  rest 
of  the  space  had  been  occupied  by  Indian  com  or  other 
grain  of  the  same  average  weight,  viz.  480  lbs.  per  qnar* 
ter :  or,  in  other  words,  that  he  was  entitled  to  recdye 
freight  at  Ss.  6d.  per  barrel  for  3000  barrels  of  flour,  &e., 
and  at  the  rate  of  11^.  for  every  10^  cubic  feet  beyond 
18,756  feet,  the  space  which  it  was  computed  that  the 
3000  barrels  would  have  occupied,  — 10^  cubic  feet 
being  the  space  which  it  was  proved  that  each  quarter 
of  grain  (exclusive  of  oats,  wluch  it  appeared  had  ooly 
within  a  year  or  two  become  the  subject  of  importation 
to  this  country  from  America^)  would  occupy* 

On  the  part  of  tlie  defendant,  it  was  insisted,  that, 
under  the  terms  of  the  charterparty,  he  was  at  libertf 
to  fill  up  that  portion  of  the  ship  which  would  xenudn 
unoccupied  after  the  loading  of  3000  barrek  of  ftmr, 
meal,  or  naval  stores,  with  oats  (as  to  which,  it  was 
proved  that  the  average  weight  of  American  oats  per 
quarter  was  272  lbs.,  that  the  quarter  would  oocopy  t 
space  of  16  cubic  feet,  and  that  oats  were  more  oooh 
pressible  than  wheat  by  22^  per  cent);  and,  therefore^ 
that  the  damages  should  be  assessed  at  11^.  per  16  cubic 
feet  for  all  beyond  the  space  occupied  by  the  flour,  &&» 
— in  which  event,  enough  had  been  paid  into  court 

A  verdict  was  taken  for  the  plaintifi^,  damages  7481 
10^.,  subject  to  the  opinion  of  the  court  as  to  the  proper 
construction  of  the  charterparty  {b) :  it  being  agreed  to 
refer  it  to  a  gentleman  named  (one  of  the  JQiy]^  to 
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settle  the  amount  vrhen  the  court  had  ascertaiiied  the 
principle  upon  which  the  freight  was  to  be  computed ; 
and  also  to  say  what  sum  should  be  deducted  in  respect 
of  the  cost  which  the  owner  would  of  necessity  incur  in 
preparing  the  vessel,  by  lining,  &c.,  to  receive  a  cargo  of 
grun,  and  also  in  respect  of  oats  being  more  susceptible 
of  compression  than  wheat  or  any  other  grain. 

Channell,  Serjt.,  in  Hilary  term  last,  accordingly 
obtained  a  rule  nisi  to  enter  a  verdict  for  the  defendant^ 
pr  to  reduce  the  damages. 

S.  Martin,  ByUs,  Serjt.,  and  Barstowy  now  shewed 
cause.  The  true  construction  of  this  charterparty(a)  is 
that  upon  which  the  verdict  is  founded.  The  owner 
was  bound  to  take  on  board  any  description  of  produce 
that  might  be  offered  to  him :  but  he  was  only  bound 
to  deliver  it  upon  payment  of  freight  at  and  after  the 
rates  stipulated  for,  viz*  at  11«.  per  quarter  of  480  lbs., 
that  is,  by  estimating  it  at  Ws.  for  each  portion  of  the 
vessel  beyond  that  occupied  by  the  3000  barrels  of 
flour  or  meal,  which  a  quarter  of  grain  weighing  480  lbs. 
would  filL  The  parties  contemplated,  not  the  specific 
gravity  of  the  grain,  but  the  space  it  would  occupy  in 
the  ship :  the  owner  was  to  receive  the  same  amount  of 
money,  whether  one  description  of  grain  was  put  on 
board,  or  another.  [^Maulcj  J.  Why  mention  weight 
at  all,  if  the  freight  was  to  be  estimated  upon  the  amount 
of  space  to  be  occupied?]  In  Capper  v.  Forster{b\ 
it  was  laid  down,  upon  the  authority  of  Thomas  v. 
Clarke  {c\  that,  where  a  ship  is  chartered  to  bring  home 
a  caigo  of  enumerated  articles,  at  rates  of  freight  speci- 
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fied  for  each,  which  articles  are  not  provided  by  tbe 
charterer,  the  freight  must  be  paid  upon  average  qinn- 
tities  of  all  the  articles,  whether  the  ship  return  empty 
or  laden  with  a  cargo  of  articles  different  from  thoee 
enumerated.     That  was  followed  by  Cockbum  v.  Akx" 
ander.  (a)    There,  a  ship  was  chartered  to  proceed  to 
Port  Phillip^  and  there  load,  from  the  freighter's  fiicton, 
«  a  full  and  complete  cargo  of  wool,  tallow,  bark,  or 
other  legal  merchandise^^ — the  quantity  of  bark,  not  to 
exceed  one  hundred  tons,  and  the  quantity  of  tallofr 
and  hides,  not  to  exceed  eighty  tons,  —  and  was  to 
proceed  therewith  to  London,  and  deliver  the  same, 
^^  on  being  paid  freight  asfolUnos  —  for  wool,  1^  per 
lb.  pressed,  and  l^d.  and  one  eighth  of  a  penny /lerlh. 
unpressed,  gross  weight ;  tallow,  32.  per  ton ;  baik,  4iL 
per  ton ;  and  hides  21.  per  ton, —  the  latter  not  to  exceed 
twenty  tons,  without  consent  of  the  captain,  &a ;  one 
third  of  the  freight  to  be  paid  in  cash,  on  unloadBng 
and  right  delivery  of  the  cargo,  and  the  remainder  in 
cash,  or  by  approved  bills,  at  two  months  fdlowing." 
And  it  was  held,  that  the  freighter  was  at  liberty  to  load 
the  ship  with  an  assorted  cargo  of  any  '^  l^al  merchan- 
dise;" but  that  the  owners  were  entitled  to  be  piid 
freight  upon  the  supposition  that  the  loading  oonsistfid 
of  the  stipulated  quantities  of  the  enumerated  goods^ 
viz.  one  hundred  tons  of  bark,  sixty  tons  of  tallow,  and 
twenty  tons  of  hides,  and  the  residue  of  wool,  preesed 
or  unpressed.     The  court  there  decided,  in  efiect,  that 
the  stipulated  rates  were  to  guide  in  all  events,  that 
the  freight  of  enumerated  goods  was  not  to  be  chaiged 
upon  a  quantum  meruit,  and  that  Capper  v.  Fortter 
gave  the  proper  measure  for  estimating  the  freight  in 
such  cases.     \_Maule,  J.    The  ground  upon  whidi  the 
court  proceeded,  in  Cockbum  v.  Alexander,  was,  that 
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the  parties  had  provided  for  the  measure  of  freight  in 
all  possible  events :  the  owner  was  to  deliver  the  cargo, 
•*  on  being  paid  freight  cls  follows.^  The  case  is  dis- 
tinctljr  within  Capper  v.  Forster.  [Mauhy  J.  It  cer- 
tunlj  is  difScult  to  say  that  anything  is  established,  if 
the  doctrine  laid  down  by  Lord  Tenterden  (a)y  and 
adopted  by  this  court  in  Capper  v.  Farster,  and  con- 
firmed by  the  subsequent  case  of  Cockbum  v.  Alex' 
ander^  may  not  be  said  to  be  established.]  The  words 
^  at  the  rate  of  **  override  the  whole  sentence.  The 
parties  evidently  had  not  oats  in  their  contemplation: 
It  was  an  unusual  shipment  from  the  place  in  question, 
and  it  does  not  fill  the  description  of  grain  of  the  weight 
of  480  lbs.  to  the  quarter.  \^MauIe,  J.  Like  a  mea- 
surement ton.]    Yes. 
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'  Channell,  Seijt.,  in  support  of  the  rule.  [Mavle^  J. 
Ko  doubt,  under  the  terms  here  used,  ''  indian  com  or 
dtiher  grain,"  is  to  be  understood  any  grain,  the  produce 
ci  America,  as  to  which  there  was  a  reasonable  expecta- 
tion of  its  being  made  the  subject  of  exportation  thence 
to  ihb  country.  The  main  question  is,  whether  oats  are 
to  be  considered  as  "  grain  "  within  the  meaning  of  this 
charterparty.]  PrimA  facie  "  grain  "  includes  all  cereals : 
and  it  was  proved  here,  that,  though  not  a  very  frequent 
shipment  from  Baltimore,  oats  had  occasionally  been 
brought  from  that  port.  This  case  is  not  governed  by 
Cockbum  V.  Alexander.  The  cargo  there  was  not  in 
any  sense  a  compliance  with  the  charterparty:  and  a 
great  portion  of  it  was  brought  from  a  place  other  than 
that  contemplated.  It  may  be  that  the  freight  for  oats 
18  not  expressly  stipulated  for  here.  [^Maule,  J.  It  is 
difiicult,  after  the  case  of  Cockbum  v.  Alexander,  to  say, 
that  the  clause  providing  for  the  delivery  of  the  cargo. 


\a)  Abbott  on  Shipping,  8th  edit,  p.  411. 
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on  payment  of  freight  **  at  and  after  the  rate  of,  &c," 
does  not  mean  that  freight  is  to  be  paid,  at  and  after 
the  rates  specified,  for  the  whole  cargo^  whatever  it 
may  consist  of.]  At  all  events,  the  defendant  is  enlided 
to  a  deduction,  in  respect  of  the  cost  of  lining  and  pre- 
paring the  ship  for  a  cargo  of  grain.  [MauUy  J.  We 
all  think  that  a  proper  item  of  credit :  the  amount  will 
be  settled  by  the  referee.] 


Maule,  J.  This  case  turns  upon  the  intcrpretatioa 
of  a  charterparty,  which  certainly  is  not  without  diffi* 
culty.  It  frequently  happens  that  instruments  of  this 
sort  are  prepared  in  anticipation  of  a  state  of  circoin- 
stanccs  which  never  arises ;  and,  consequently,  they  are 
sometimes  of  difiicult  application  to  the  case  which  has 
arisen.  The  charterparty  in  the  present  case  provides 
that  the  Ayrshire  shall  proceed  to  Norfolk  or  Baltimore, 
and  there  load  a  fuU  and  complete  cargo  of  prodooe^ 
and  proceed  therewith  to  a  port  in  the  united  kingdoni, 
and  deliver  the  same,  on  being  paid  freight  '*at  and 
after  the  rate  of  5s.  6d,  per  barrel  of  flour,  meal,  and 
naval  stores,  and  lis,  per  quarter  of  480  lbs.  for  in^an 
com,  or  other  grain."  The  ship  arrived  at  her  destiiuir 
tion  without  a  full  cargo,  the  freighter  being  unable  to 
furnish  a  full  cargo.  The  owner,  no  doubt  is  entitled 
to  compensation  for  this  breach  of  contract*  The  cargo 
the  freighter  engaged  to  furnish,  was, ''  a  full  and  com- 
plete cargo  of  produce ;  "  which  would  be  satisfied  by  a 
shipment  of  any  article  of  commerce  which  was  usually 
shipped  from  the  loading  port.  That  being  what  the 
parties  contemplate  and  describe,  they  proceed  to  stipu- 
late for  the  rate  of  compensation  which  the  owner  is  to 
receive,  which  tliey  say  is  to  be  as  mentioned  above 
Now,  that  enumerates  and  specifies  certain  artidea  of 
produce,  and  the  respective  prices  to  be  paid  for  them: 
it  applies  the  rate,  in  terms,  to  all  produce :  the  owner 
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^Dgiiges  to  deliver  the  cargo  at  the  port  of  destination, 
^  on  being  paid  freight  at  and  after  the  rate,**  &c     A 
Bomewhat  similar  clause  was  contained  In  the  charter* 
party  in   Cockburn  v.  Alexander,  where  the  freighter 
engaged  to  ship  a  fiiU  cargo  consisting  of  wool,  tallow, 
bark,  or  ''other  legal  merchandise,"  on  payment  of 
(reight  as  follows,  —  giving  a  specific  rate  of  freight 
only  for  wool,  tallow,  bark,  and  hides:  and  we  there 
adhered  to  the  previous  decision  of  this  court  in  Capper 
T.  Forster,  that  other  legal  merchandise,  besides  the 
articles  enumerated,  was  not  to  be  carried  gratuitously, 
or  npon  a  quantum  meruit^  but  that  this  was  to  be  taken 
to  be  an  express  provision  (difficult,  perhaps,  of  applica- 
tion,) for'  regulating  the  amount  of  freight  to  be  paid 
for  merchandise  of  any  kind.    That  was  the  construction 
put  by  this  court  upon  the  clause  of  the  charterpnrty 
in  Cockburn  v.  Alexander :  and  I  am  unable  to  discover 
any  substantial  difference  between  the  two  cases ;  nor 
do  I  see  any  sufficient  reason  for  dissenting  from  the 
doctrine  there  laid  down.     I  thei;efore  think  that  the 
dause  in  question  provides  a  rate  of  freight  which  is  to 
be  paid  for  any  description  of  produce  shipped  under 
this  charterparty.     It  is  manifest  that  the  intention  of 
the  parties  was,  that  the  cargo  should  be  delivered  only 
on  payment  of  some  freight :  and,  unless  the  construc- 
tion I  have  mentioned  is  put  upon  the  charterparty,  no 
freight  at  all  would  be  provided  for  in  respect  of  any 
but  the  actually  enumerated  articles.     Taking  it,  then, 
to  be  a  clause  by  which  the  parties  intended  to  regulate 
the  amount  of  freight  to  be  paid  for  all  descriptions  of 
goods  coming  within  the  general  term  "produce,"  it 
belps  us  towards  the  construction  of  another  part  of  tlie 
instrument,  which  depends  upon  the  nature  of  the  trade 
ftt  the  loading  port.     We  think,  —  not  without  some 
doubts  crossing  the  minds  of  some  members  of  the 
court,  —  that  the  clause,   when  speaking  of  ''  Indian 
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corn  or  other  grain,'*  must  be  construed  to  mean  other 
grain  exclusive  of  oatsy  which  are  a  description  of  gnm 
but  recently  the  subject  of  exportation  from  America  to 
England.  But,  as  this  clause  was  intended  to  r^;alate 
the  freight,  not  for  grain  only,  but  for  every  description 
of  goods,  —  for  which  purpose  it  was  necessary  that  it 
should  ascertain  a  precise  or  reasonably  precise  rule  of 
payment,  —  we  think  there  is  sufficient  reason  for 
excluding  oats,  as  not  being  within  the  probable  inten- 
tion of  the  parties  when  speaking  of  ''other  grain.** 
The  relation  in  which  oats,  according  to  the  evidenoe 
given  in  the  cause,  stand  to  other  produce,  confirms  us 
in  this  view.  With  respect  to  indian  com,  which 
weighs  about  480  lbs.  per  quarter^  and  wheat,  \\$.fer 
quarter  is  to  be  pud.  But  oats  being  a  grain  to  which 
that  is  not  applicable,  and  not  having  long  been  imported 
from  that  place,  we  think  they  are  like  any  other  {ho- 
duce  to  be  brought,  the  freight  of  which  is  not  regu- 
lated by  that  stipulation,  but  that  they  are  to  be  paid 
for  after  a  rate  to  be  deduced  from  the  rate  of  5<.  6dL 
per  barrel  for  flour  or  meal,  and  11«.  per  quarter  of 
indian  corn  or  other  grain  of  the  average  weight  of 
480  lbs.  per  quarter.  The  proper  mode^  therefore,  of 
estimating  the  damages,  will  be,  to  assume  that  the 
stipulated  number  of  barrels  of  flour  was  put  on  board, 
and  the  residue  of  the  vessel  filled  up  with  other  good^ 
at  an  amount  of  freight  calculated  upon  the  rule  which 
the  parties  have  laid  down,  viz.  Ss.  6d.  per  barrel  of 
flour,  and  Ws.  for  every  480  lbs.  of  indian  com  or  other 
grain.  That,  I  believe,  is  the  calculation  upon  whidi 
the  verdict  is  founded ;  and  therefore  the  rule  will  be 
discharged,  except  as  to  one  item  for  which  it  is  con- 
ceded the  defendant  is  entitled  to  credit,  viz  the  expense 
to  which  the  owner  would  have  been  put  if  he  had  pre- 
pared the  vessel  for  the  reception  of  a  full  cargo  of 
wheat,  —  which  amount,  it  is  agreed,  shall  be  settled 
out  of  court. 
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Cbe8SW£LL.  J.  I  entirely  concur  iu  the  opinion  ex- 
ressed  bj  my  brother  Maule  upon  the  construction  of 
tiis  charterparty*  The  owner,  on  the  one  hand,  con- 
racted  to  take  on  board  a  full  and  complete  cargo  of 
roduce,  and  on  the  other  to  receive  a  certain  rate  of 
reight.  It  appears  clearly  that  the  intention  of  the 
larties  was,  that  the  cargo  of  ^'produce ''  should  be  de- 
iyered  on  payment  of  freight  at  and  after  the  rates 
nentio^ned,  viz.  at  and  after  the  rate  of  5«.  6dL  per  barrel 
vf  floor,  &C.9  and  11«.  per  quarter  of  480  lbs.  for  indian 
x»m  or  other  grain ;  which,  I  take  it,  must  mean  such 
other  gr^n  as  came  within  the  description  of  weighing 
ISO  lbs.  per  quarter :  otherwise,  you  would  be  giving 
three  or  four  rates  of  freight,  which  never  could  have 
been  intended.  Oats  may  be  taken  to  come  within  the 
leecription  of  "produce,"  though  only  very  recently 
become  the  subject  of  importation  from  Baltimore ;  but 
they  are  not  included  in  the  description  of  grain  weigh- 
ing 480  lbs.  per  quarter.  I  therefore  think  this  rule 
iniist  be  discharged,  —  subject  to  the  inquiry  alluded  to 
by  my  brother  MauU. 


1849. 

Wabrkw 

o. 
Peabodt. 


V.  Williams,  J.  For  the  reasons  already  assigned, 
I  ooncur  in  thinking  that  oats  do  not  fall  within  the 
description  of  grain  for  which  freight  was  to  be  paid 
at  the  rate  of  11 5.  per  quarter,  and  that  the  case  is 
governed  by  the  decision  of  this  court  in  Cochburnw 
Alexander. 


Talfourd,  J.  I  am  of  the  same  opinion.  The 
result  of  our  decision  will  be,  that  the  verdict  will  be 
feduoed  by  such  sum  as  the  referee  may  ascertain  as  the 
expense  of  lining  and  preparing  the  ship  for  a  cargo  of 
grain. 

Bule  discharged  accordmgly. 
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rBAN90is  Vandeb  Donckt  v.  Thsllussok. 


Jj€C»  7« 


The  law  of       T\EBT,  on  two  foreign  promissory  notes. 

a  foreign  ^he  first  count  stated  that  the  defendant,  there- 

country  on  a  '  . 

given  sabject,  tofore  to  wit,  on  the  25th  of  March,  1843,  in  parti 

may  be  beyond  the  seas,  to  wit^  at  Brussels,  in  the  kingdom  of 

anv^penon       Belgium,  according  to  the  law  of  the  said  kingdom  of 
who  (though    Belgium  in  that  behalf,  made  his  promissorj  note  in 

not  a  lawyer     vrritinff,  and  delivered  the  same  to  the  plainti£  and 

or  a  person^  ,  ,     , 

who^  by  thereby  promised  to  pay  to  the  plaintiff  the  smn  of 

reason  of  2000  francs  at  the  end  of  the  month  of  July,  1843, 

fiUed^any^  for  value  received, — which  period  had  elapsed  befcne 

public  office,  the  commencement  of  the  suit :  Averment,  that  the  said 

may  be  pre-  g^^  ^f  20OO  francs  in  the  said  promissory  note  mcB- 

sumed  tobe,  •/•  •  • 

acquainted       tioned,  at  the  time  of  the  making  of  the  said  not^  and 

with  the  law,)  when  the  same  became  due,  was,  and  is,  of  great  valu^ 

been  in  a         *^  ^^^^^  ^^  ^^  value  of  80/,,  of  lawful  money  of  Grttd 

position  to        Britain :  whereby,  &c 

render  It  ^j^^  second  count  was  upon  a  similar  note,  dated  the 

probable  that  o  n  r  -J 
he  would  31st  of  July,  1843,  for  500  francs  (or  20/.),  and  pay- 
make  himself  able  three  months  after  date. 
wUlTi?               There  was  abo  a  count  upon  an  account  stated. 
Therefore,        The  defendant  pleaded,  —  first,   that   he   did  not 

an  hotel-  make  the  said  promissory  notes  in  the  first  and  second 

keeper  in  ,  , 

London,  a        counts  mentioned  respectively,  or  either  of  them,  in 

native  of 

Belgium,  who 

stated  that  he  had  formerly  carried  on  the  business  of  a  merchant  and  OMUDii- 

sioner  of  stocks  in  Brussels,  was  permitted  to  prove  the  law  of  BelgiMm  on  ^ 

subject  of  the  presentment  of  a  promissory  note  made  in  that  oomitry  payabk  at 

a  particular  place. 

A  promissory  note  described  in  the  body  qfit  as  *'  payable  on  the  last  dtf  sf 
October.  At  A.  BJs,"  —  must,  by  the  law  of  England,  be  presented  at  tk 
place  named  ;  and  the  latter  words  are  not  to  be  treated  as  a  mere  memonndia^ 
because  separated  from  the  former  by  a  full  point. 
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manner  and  form  as  in  those  counts  respectively  al*        1849. 

leged ;  concluding  to  the  country.  

Secondly,  to  the  first  and  second  counts,  that  the      ^ander 
promissory  notes  in  the  said  first  and  second  counts  «. 

mentioned  respectively,  were  respectively  made  beyond    Thellussoi^. 
the  seas,  at  a  certain  place  in  the  kingdom  of  Belgium^  2.  Notes 

to  wit,  at  Brussels,  and  not  elsewhere ;  that  the  plain-  °1    *  ^"  ,  ^  * 
^  '  '  *  gxum,  and 

tifiT  and  the  defendant  respectively  were,  before  and  at  no  certoin 
the  time  of  the  making  thereof  respectively,  domiciled  ^^^»  *■  ^' 
in  the  said  kingdom  of  Belgium^  to  wit,  at  Brussels  Belgian  \kw. 
afbresidd,  and  the  siud  promissory' notes  respectively 
were  made  as  and  for  promissory  notes  within  the  true 
intent  and  meaning  of  the  laws  of  the  said  kingdom  of 
Belgium;  that,  by  the  laws  of  the  said  kingdom  of 
Belgiumy  at  the  time  of  the  making  of  the  said  notes 
respectively,  and  thence  hitherto  in  force,  every  pro- 
missory note  made  within  the  sidd  kingdom  of  Belgium 
must  bear  date  of  some  certain  day  in  the  said  note 
named,  and  that  any  writing  purporting  to  be  a  pro- 
nussory  note,  and  not  having  such  date  as  aforesaid,  is 
by  the  siud  laws  wholly  ineffectual  to  charge  the  maker 
thereof;  and  that  the  promissory  notes  in  the  first  and 
second  counts  mentioned  respectively,  did  not,  nor  did 
either  of  them,  nor  did  they  or  either  of  them  at  any 
time,  bear  date  of  any  certain  day  in  the  said  notes 
respectively  named :  verification. 

Thirdly,  that  the  promissory  notes  in  the  said  first  3.  No  payee 
and  second  counts  of  the  declaration  mentioned  re-  "*">^»  •■ 

^•1  ^-     1  ^      •  -^  •       1         required  by 

spectively,  were  respectively  made  m  a  certain  place  the  Belgian 
in  the  said  kingdom  of  Belgium^  to  wit,  at  Brussels^  1^^* 
and  not  elsewhere,  and  the  plaintiff  and  defendant 
respectively  were,  before  and  at  the  time  of  the  making 
thereof  respectively  domiciled  within  the  sud  kingdom, 
to  wit,  at  Brussels  aforesaid,  and  the  said  promissory 
notes  respectively  were  made  as  and  for  promissory 
notes  within  the  true  intent  and  meaning  of  the  said 
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1849.        Iaws  of  the  said  kingdom  of  Belgium;   thati  by  the 

laws  of  the  sud  kingdom  of  Belgium,  at  the  time  of 

Vandek      ^]^^  making  of  the  said  notes  respectively,  and  tfaeaoe 

^.  hitherto  in  force,  there  must  appear  on  the  £M9e  of  ererj 

TflBLLuasoN.    promissory  note  made  within  the  sud    Idngdom  rf 

Belgium^  the  name  of  some  person  or  persona  to  whose 
order  such  promissory  note  is  made  payable,  and  that 
any  writing  purporting  to  be  a  promisBory  note,  aad 
not  bearing  upon  the  face  of  it  the  name  of  aome 
person  or  persons  as  kst  aforesaid^  is  by  the  said  kwi 
wholly  ineffectual 'to  charge  the  maker  thereof;  aad 
that  there  does  not,  nor  did  there  at  any  time,  appes 
on  the  face  of  the  promissory  notes  in  the  first  sod 
second  counts  of  the  declaration  mentioned  respeetivsfy, 
or  on  the  face  of  either  of  them,  the  name  of  anj 
person  or  persons  to  whose  order  respectively  the  md 
notes  respectively  were  or  are  payable :  verificatioiL 
4.  No  place         Fourthly,  that  the  promissory  notes  in  the  said  fint 

of  pajrment      ^^^  second  counts  of  the  declaration   mentioned  le- 
•tatecL  .1-1 

spectively,  were  respectively  made  at  a  oertun  phoe  ii 

the  kingdom  o(  Belgium,  to  wit,  at  BrusMeb,  and  opt 

elsewhere,    and  that,  before  and  at  the  time  of  the 

making  of  the  said  notes  respectively,  the  plaintiff  sod 

defendant    were    respectively  domiciled   in  the  sul 

kingdom  of  Belgium,  to  wit,  at  Brussels  aforesaid,  sod 

that  the  said  promissory  notes  were  respectively  made 

as  and  for  promissory  notes  within  the  true  intoit  and 

meaning  of  the  laws  of  the  said  kingdom  of  Bdgium; 

that,  by  the  said  laws  of  the  said  kingdom  of  Belgim, 

at  the  time  of  the  making  of  the  said  not^s  reqpectiTdy, 

and  thence  hitherto  in  force,  there  must  be  named,  or 

appear,  in  and  upon  every  promissory  note  made  witUn 

the  said  kingdom  of  Belgium^  the  name  of  some  oeitain 

place  at  which  the  same  is  made  payable,  and  thatsaf 

writing  purporting  to  be  a  promissory  note,  in  or  n^ 

which  there  shall  not  be  named,  or  appear,  the  name  J 
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some  such  place  as  aforesidd,  shall  not  be  available  to       1849. 
charge    the   maker  thereof;    and  that  there  is  not>       — « 
nor  was  there  at  any  time  named,  nor  was  there,  nor      Vanobb 
^  there  appear,  in  or  upon  the  said  promissory  notes,  ,,. 

or  ^ther  of  them,  the  name  of  any  such  pkce  as  last  Thellussok. 
aforesaid:  verification. 

Fifthly,  that  the  promissory  notes  in  the  said  5.  No  con-  ] 
fint  and  sec(md  counts  of  the  deckration  mentioned  ''^^^^'^ 
respectively,  were  respectively  made  at  a  certain  place 
in  the  kingdom  of  Belgium^  to  wit,  at  Brtissels,  and 
not  elsewhere,  and  that,  before  and  at  the  time  of 
the  making  of  the  sidd  notes  respectively,  the  plaintiff 
and  defendant  were  respectively  domiciled  in  the  said 
Ungdom  of  Belgium,  to  wit,  at  BrmseU  aforesaid,  and 
the  said  promissory  notes  were  respectively  made  as  and 
fiir  promissory  notes  according  to  the  true  intent  and 
meaning  of  the  laws  of  the  said  kingdom  of  Belgium  ; 
tha^.by  the  laws  of  the  said  kingdom  of  Belgium  at  the 
time  of  the  making  of  the  said  notes  respectively  and 
thence  hitherto  in  force,  there  must  be  expressed  in  and 
upon  every  promissory  note  made  in  the  said  kingdom 
of  Belgium,  the  consideration  or  value  which  was  given 
for  the  same,  in  money  or  merchandise,  in  account,  or  in 
whatever  other  manner,  and  that  any  writing  pur- 
porting to  be  a  promissory  note  in  or  upon  which  there 
shall  not  be  expressed  such  consideration  or  value  as 
last  aforesaid,  shall  not  be  available  to  charge  the  maker 
thereof;  and  that  there  is  not,  nor  was  there  at  any 
time  expressed  in  or  upon  the  said  notes,  or  either  of 
them,  any  such  value  or  consideration  as  aforesaid: 
Terification. 

The  plaintiff  replied  to  the  second  plea,  that,  at  the  ReplicatioDt. 
time  of  the  making  of  the  said  notes  respectively,  the 
promissory  notes  in  the  said  first  and  second  counts 
mentioned  respectively  did,  and  each  of  them  did,  bear 
date  of  a  certain  day  in  the  said  notes  respectively 
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1849.        named,  that  is  to  say,  &c.     To  the  third,  that,  at  the 

— «       time  of  the  making  of  the  said  notes  respectively,  there 

Vandbb       jy  appear  on  the  face  of  the  promissory  notes  m  the 

,,.  first  and  second  counts  of  the  declaration  mendooed 

Thbllvmoit,   respectively,  and  on  the  face  of  each  of  them,  the  mine 

of  a  person  to  whose  order  respectively  the  same  wen 
respectively  payable,  to  wit,  the  name  of  the  phuntift 
To  the  fourth,  that,  at  the  time  of  the  making  of  the 
said  notes  respectively,  there  was,  and  now  is,  and  there 
appeared,  and  now  appears,  in  and  upon  the  said  pro* 
missory  notes,  and  each  of  them,  the  name  of  a  certim 
pkce  at  which  the  said  promissory  notes  were,  and 
each  of  them  was,  made  payable,  to  wit,  JSrusuli  afore- 
said, in  the  said  kingdom  of  Belgium.  And  to  the 
fifth,  that,  at  the  time  of  the  making  of  the  said  notes 
respectively,  there  was,  and  now  is,  expressed  upon  the 
said  notes  respectively,  and  each  of  them,  the  vafaie 
which  was  given  for  the  same  respectively,  and  foreadi 
of  them,  to  wit,  value  received  in  cash. 

Rejoinders.  The  defendant  rejoined,  traversing  the  matters  all^r<^ 

in  each  of  these  replications.     Issue  thereon. 

The  cause  was  tried  before  Parke,  B.,  at  the  spring 
assizes  at  Kingston^  in  1849.  The  two  notes  were 
produced.  The  one  declared  on  in  the  first  count  was 
made  payable  "  chez  M.  LegrelUy^  not  ^  stating  whm% 
The  other  was  as  follows :  — 

"  Bruxelles,  le  31  JutUet,  1843. 
**  Bon  pour  fi-s.  500. 
"  A  trois  mois  de  date,  je  payerai  &  Tordre  de  Moos. 
F.  Vander  Donckt  la  somme  dc  cinq  cent  francs,  valeor 
rcfue  comptant« 


IC 


Accept^,  boQ  pour  cinq  cent  francs,  payable  i 
la  fin  (TOctobre,  1843.     Chez  M.  LegrtJU. 

'*  a  TheUussoM.'' 
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On  the  part  of  the  defendaat,  it  was  objected,  that        1849. 

there  was  a  variance  between  the  declaration  and  the       

proofy — the  deckration  describing  the  notes  as  payable      ^'''^** 
generally,  and  the  notes  themselves,  when  produced^  ^^ 

appearing  to  be  payable  at  a  particular  place,  viz.,  the  TanxirasoK. 
house  o£  M.  LegreUe;  and  that  there  was  no  averment 
(Mr  proof  of  presentment  of  the  notes  there. 

The  pliuntiff  called  a  witness  named  De  KeyseVy  who 
stated  that  he  was  a  native  of  Belgium  ;  that  he  had 
formerly  carried  on  the  business  of  a  merchant  and 
oommissioner  in  stocks  and  bills  of  exchange  at  Brus- 
9ds,  but  was  now  an  hotel-keeper  in  London  ;  and  that 
he  was  well  acquainted  with  the  Belgian  law  upon  the 
subject  of  bills  and  notes. 

On  the  part  of  the  defendant,  it  was  objected  that 
IL  De  Keyser  was  not  an  admissible  witness  to  prove 
tlie  foreign  law,  he  neither  being  a  lawyer,  nor  a  person 
who  was  bound,  by  reason  of  his  holding  any  office,  to 
have  a  knowledge  of  the  law  of  Belgium* 

The  learned  judge,  however,  overruled  the  objection. 

The  witness  then  stated,  that,  by  the  law  of  Belgium^ 
it  is  not  necessary,  even  though  a  bill  or  note  is  made 
payable  at  a  particular  place,  that  it  should  be  presented 
there  for  payment. 

Under  the  direction  of  the  learned  judge, — who  told 
them,  that,  if  they  believed  the  law  of  Belgium  to  be 
as  stated  by  De  Keyser^  they  must  find  for  the  plaintiff, 
— the  jury  returned  a  verdict  for  the  plaintiff 

WiUes^  in  JEaster  term  last,  moved  for  a  new  trial, 
on  the  ground  of  improper  reception  of  evidence,  and 
misdirection.  In  order  to  qualify  a  person  to  give  evi- 
dence of  the  law  of  a  foreign  country,  it  is  essential 
either  that  he  be  a  professional  man,  or  that  he  hold 
^me  office  which  makes  it  his  duty  to  have  a  know- 
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ledge  of  such  law.   In  thecaseof  2^  Queeur. Diiit(t> 
it  was  ruled  by  Wightman^  J.,  on  an  indictment  ftr 
bigamy,  that  it  is  not  essential  that  a  witness  who  ii 
called  to  prove  the  law  of  Scotland  as  to  nurrisge, 
should  be  at  all  connected  with  the  l^al  profemiL 
But,  in  The  Sussex  Peerage  ca8e(i),  LordZyaiflbcrf^  C, 
in  deciding  upon  the  admissibility  of  the  eyidenoe  of 
Dr.  Wiseman^  as  to  the  law  of  Rome  regarding  mt^ 
riage,  says :  *^  He  comes  within  the  description  of  a  per' 
son  peritus  virttUe  qffUsiL     I  ought  to  say  at  onoe  tfait 
it  is  the  universal  opinion  both  of  the  judges  and  die 
lords,  that  the  case  (7%«  Qu^n  y.  Dent),  as  represented 
to  have  been  decided  by  Mr.  Justice  mgktmam^  is  not 
law.*'    And  his  lordship  there(c)  explains  the  case  of' 
Ganer  v.  Lady  Lanesboraugh  (<f),  where  a  Jewess  wai 
permitted  to  give  parol  evidence  of  her  having  beea 
divorced  before  the  Babbi  at  Leghorn,  accoiding  to  thi 
custom  of  the  Jews  there, — on  the  ground  that  dut* 
was  not  giving  evidence  of  foreign  law*     [Mauk^S^ 
referred  to  Lindo  v.  BeUsario{e\  where  that  matter 
was  much  discussed.      V.  IFiUiams,  J.    I  suppose  my 
brother  Parhe  thought  this  was  a  question  of  mercantile 
usage,  rather  than  of  law.]      He  did  not  so  pot  it 
The  witness  was  called  to  give  evidence  upon  a  purs 
question  of  law,  and  one  which  was  long  the  snlgect  of 
difference  between  the  courts   of  King's  Bendi  snd 
Common  Pleas  in  this  country.  (^)     In  Baron  de  BodA 
csi8e{h)y  evidence  being  offered  to  prove  the  law  oi  m^ 
heritance  at  a  particular  time  in  Alsace,  one  of  the 
witnesses  called  for  that  purpose, — a  French  lawyer, 


(a)  1  Carr.  S^  K,  97- 
lb)   1 1  Clark  S;  Fin.  85. 1 34. 
(c)  n  dark  S^  Fin.  124>. 
Id)  Peake'ft  N.  P.  C,  25. 
(c)  Hagg.  Can,  Rep,  21 6. 
Ig)  See  Fayle  v.  Bird,  6  B. 


S:  C.  551.,  9  D.  ^  E.699n 
2  CSjP,  SOS. ;  am  t.  Jff- 
ther  (in  error),  2  C.  4*  J.  254, 
2  Tgrwh.  isg.,  8Sti^21ii 
1  M.  J^  Scott,  387. 
(A)  8  0.^.208.2461 
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•praeCising  in  Alsace,  —  stated,   on  cross-examination,        1849. 
that  the  feudal  law  had  been  put  an  end  to  in  Alsace,       — — ^ 
defadOf  **  by  the  torrent  of  the  French  revolution,"      j}^^^ 
and  that  there  was  a  decree  of  the  French  Nationid  «. 

Assembly  to  that  eflPect,  of  the  4th  of  Anffust,  1789 ;  Xhmxuww. 
and  he  said  that  he  had  learned  this  fact  in  the  course 
of  his  legal  studies :  and  this  was  held,  by  Lord  Den*^ 
man,  and  Williams  and  Coleridge,  J  J., — Patteson,  J., 
dissentiente,^^io  be  admissible  evidence,  though  no 
odier  proof  was  given  of  the  contents  of  the  decree. 
•  That  case  shews  the  strictness  with  which  the  rule  has 
been  construed. 

As  to  the  second  note,  if  the  place  of  payment, 
'^  chez  M.  Legrelle,^  forms  part  of  the  contract,  there 
18  a  variance ;  if  not,  the  issue  is  wrong.  \^Cresswell,  J» 
It  IB  not  of  necessity  to  be  paid  there.  Country  bank- 
notes .in  England  are  commonly  expressed  to  be  pay- 
able Bt  some  banker's  in  London,  but  they  are  not  the 
.kaa  payable  at  the  local  bank.] 

Wilde,  C.  J.  As  to  the  first  point, — the  admission 
of  a  witness  unconnected  with  the  law,  to  prove  the 
state  of  the  law  of  Belgium  on  the  subject  of  bills  of 
exchange, — we  think  the  point  one  of  sufficient  im- 
.portance  to  justify  the  court  in  granting  a  rule.  As  to 
the  other  point,  however,  we  think  the  rule  ought  not 
to  go.  The  fourth  plea  alleges  that  ^'  there  must  be 
named,  or  appear,  in  and  upon  every  promissory  note 
made  within  the  kingdom  of  Belgium,  the  name  of 
some  certain  place  at  which  the  same  is  made  payable, 
and  that  any  writing  purporting  to  be  a  promissory 
note,  in  or  upon  which  there  shall  not  be  named,  or 
appear,  the  name  of  some  such  place  as  aforesaid,  shall 
not  be  available  to  charge  the  maker  thereof;  and 
that  there  is  not,  nor  was  there  at  any  time  named,  nor 
does  there  appear,  in  or  upon  the  said  promissory  notes, 
cr  either  of  them,  the  name  of  any  such  place  as  last 
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1849.       aforesaid;*'  and  that  allegatioa  is  trayersed  b7iheI^ 

— —       plication.     It  does  not  follow,  that,  because  the  Belgisa 

Vander      Ya^  requires  a  place  of  payment  to  appear  on  the  bill 

f,^  or  note,  that  necessarily  restricts  the  presentment  tod 

Thsllussok.  payment  to  that  place.     The  issue  is  to  be  disposed  of 

by  an  inspection  of  the  instrument :  and^  when  pro* 
duced,  it  shews  that  a  place  of  payment  if  named* 
A  rule  msi  having  been  granted  accordingly. 

Lush  now  shewed  cause.    The  plaintiff  was  not  boond 
to  prove  the  foreign  law :  the  allegation  that  the  notes 
were  made  according  to  the  law  of  Belgium  was  immt- 
terial,  and  altogether  unusuaL    [^Manle,  J»  According 
to  the  law  of  England,  it  would  be  necessaiy  to  aver 
that  the  notes  were  made  payable  at  LegrtU^n^  and  to 
shew  a  presentment  there.    Cresstoell,  J.    The  notes  tie 
described  in  the  declaration  as  payable  generaUy :  vpoa 
iheir  production  at  the   trial,    they  appeared  to  be 
payable  at  a  particular  place.     That   is  a  Taritooei 
Maule,  J.     The  objection  fails,  if  the  foreign  law  was 
competently  proved ;  for,  the  evidence  shewed,  that,  hf 
the  Belgian  law,  instruments  in  this  form  are,  in  eflbct, 
payable  generally.     Confine  yourself  for  the  present  to 
the  consideration  of  the  note  in  the  second  connt,— 
whether  "  Chez  M.  Legrelle  **  was  part  of  the  contrtft, 
or  a  mere  memorandum.]     As  to  that,  the  court  win 
judge,  from  an  inspection  of  the  note,  where  the  con* 
tract  closes.     Unless  it  is  palpable   that  the  words 
**  Chez  M.  Legrelle  **  were  intended  to  form  part  of  tic 
note,  the  court  will  incline  to  exclude  them,  and  trest 
them  as  a  mere  memorandum.     The  full  stop  whieli 
precedes  those  words  must  be  taken  to  mean  somethio^* 
If  it  be  left  in  doubt,  the  court  will  incline  to  sustsit 
the  contract. 

JVilles,  contra.     Unless  the  full  stop  is  to  ha?e  effect 
given  to  it,  —  for  which  there  is  no  authority  whntercrf 
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•—  the  words  "  Chez  M,  Legrellei^  which  precede  the        1849. 

signature,  must  be  taken  to  form  part  of  the  note.    The        

•courts  never  regard  punctuation,  which  is  an  arbitrary      Vender 
arrangement!  not  unfrequently  destructive  of  the  sense.  i^. 

The  maxims  Apices  juris  non  sunt  jura/*  and  '^  Ntmia  Tssuiuaioff 
'sttbtmtas  injure  reprobatur :  et  talis  certitudo  certitu^ 
dinem  eonfundit^  are  peculiarly  applicable  to  such  a  case 
as  this.  \Mavley  J.  I  fear  we  shall  hardly  escai)e  from 
the  application  of  these  maxims,  whichever  way  we  may 
:dedde.    I  think  we  must  hear  the  other  point.} 

Lwiu  The  witness  J)e  Keyzer  was  clearly  competent. 
JX  was  not  necessary  that  he  should  be  a  lawyer. 
IMaule,  J.  In  the  Sussex  Peerage  case,  it  is  to  be  ob- 
served, the  House  of  Lords  was  sitting  as  a  Committee 
of  Privileges  only,  and  not  as  a  court  of  justice,  pro- 
perly so.'  called.  In  the  Banbury  Peerage  case  (a),  the 
JSerheky  Peerage  case,  and  the  Queen^s  case,  where  the 
Lords  were  sitting  under  their  original  jurisdiction,  the 
eoounon  law  judges  were  called  upon  to  consider  certain 
points  of  law  which  were  submitted  to  them.  Their 
opinions  are  considered  authorities  to  a  certain  extent, 
and  are  often  cited.]  This  was  simply  a  question  of 
commercial  usage.  The  witness  had  been  a  merchant 
and  stock-broker  at  BrttsselSf  —  a  person  who  must  be 
conversant  with  money  securities:  and  he  proves  the 
custom  of  merchants  as  to  bills  and  notes.  There  is 
nothing  in  the  Sussex  Peerage  case  to  shew  that  a 
foriegn  merchant  is  not  admissible  for  the  purpose  of 
qieaking  to  a  matter  of  commercial  usage.  The  lan- 
guage of  Lord  Langdale,  M.  B.,  in  that  case,  very 
much  strengthens  this  view.  *'  The  witness,"  he  say8(i), 
is  in  a  situation  of  importance ;  he  is  engaged  in  the 
performance  of  important  and  responsible  public  duties ; 

(o)  12  ffowelts  State  Trials,  (6)  1 1  Clark  6^  Fin.  85. 
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and,  connected  with  them,  and  in  order  to  diaeharge 
them  properly,  he  is  bound  to  make  himself  acqoainted 
with  this  subject  of  the  law  of  marriage.  That  being 
•  so,  his  evidence  is  in  the  nature  of  that  of  a  judge.  It 
is  impossible  to  say  that  he  is  incompetent.''  A  Bntidi 
consul  clearly  would  be  admissible  upon  a  questioii  of 
commercial  law.  J^Maukf  J.  The  difficulty  is,  that  ycm 
are  seeking,  by  evidence  of  local  usage,  to  impose  upa 
a  written  instrument  a  construction  different  from  Ike 
obvious  meaning  of  its  terms,  —  a  somewhat  dasgerooB 
doctrine.]  The  court  cannot  judicially  know  that 
there  is  any  written  law  upon  the  subject  in  Belgkm, 
'  \Maule,  J.  The  court  is  not  at  liberty  to  have  recoane 
to  usage  to  construe  a  written  instiiiment,  the  words  of 
which  have  no  technical  meaning.  If  De  Keyser  is  not 
competent  to  prove  the  law  of  Bd^umj  you  say  he  wm 
competent  to  prove  usage.  There  is  Ao  doubt  about 
that.  But,  is  proof  of  usage  admissible  in  oontnifictioii 
of  a  written  instrument  ?]  It  is  the  &ct  of  the  hw* 
merchant  of  this  country  putting  upon  the  words  of  tlie 
contract  a  construction  diffcreiit  from  their  natond 
meaning,  which  raises  the  difficulty,  [ilfatefe,  J.  Con- 
struing the  words  without  reference  to  the  law-merchant, 
they  would  mean,  *^  I  will  pay  at  the  place  indicated,  if 
you  choose  to  come  and  ask  for  \h%  money  there."]  In 
no  case  has  it  ever  been  held  that  a  lawyer  must  neco- 
sarily  be  called  to  speak  to  foreign  law. 

Willesy  in  support  of  his  rule.  The  simple  question 
Id,  whether  this  hotel-keeper  is  a  competent  witness  to 
prove  the  Belgian  law.  In  Besf%  Principles  of  En* 
dence  (a),  it  is  said :  *'  The  use  of  witnesses  being,  to 
inform  the  tribunal  oi  facts ,  their  opinions  are  not,» 
general^  receivable  as  evidence."     **  The  rule  in  qutf- 


(a)  §  344,  p.  SS^ 
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tioxi(d)  la  not  without  its  exceptions.     Being  based  on         1S49. 
the  presumption  that  the  tribunal  is  as  capable  of  form-  ■ 

ing  a  judgment  on  the  facts  as  the  witness^  wherever      Vandb* 
the  circumstances  are  such  as  to  rebut  this  presumption,  ^^ 

the  rule  naturally  ceases  —  *  cessante  ratione  legis  cessat  T«i««MwsaK« 
ipsa  Ux^  Thus,  on  questions  of  science,  skiU,  trade, 
and  others  of  the  like  kind,  persons  conversant  with  the 
subject-matter,  called  by  foreign  jurists  experts,  are  per- 
mitted to  give  their  opinions  in  evidence.  This  rests 
on  the  maxim,  ^  cuUibet  in  sud  arte  perito,  est  creden^ 
dum  ; '  and  the  true  rule  on  the  subject  seems  correctly 
stated  by  the  late  Mr.  Smith  (i),  that  ^  the  opinion  of 
witnesses  possessing  peculiar  skill,  is  admissible  when- 
ever the  subject-matter  of  inquiry  is  such  that  inex- 
perienced persons  are  unlikely  to  prove  capable  of 
forming  a  correct  judgment  upon  it  without  such  assist- 
ance ;  in  other  words,  when  it  so  far  partakes  of  the 
nature  of  a  science  or  art,  as  to  require  a  course  of  pre-* 
tIous  habit  or  study,  in  order  to  attain  a  knowledge  of 
it.'  A  large  number  of  instances  of  the  application  of 
this  principle  are  to  be  found  in  the  books."  *^  It  is  on 
this  principle  also,  that  the  evidence  of  professional  or 
official  persons  is  receivable  in  proof  of  foreign  laws, 
who,  from  the  very  nature  of  the  subject,  can  only 
speak  to  their  judgment  or  belief."  In  Ganer  v.  Lady 
iMnesboroughy  the  question  arose  as  to  the  marriage 
customs  among  the  Jews,  —  a  people  who,  however 
much  favoured  in  antient  times,  are  now  without  laws 
or  courts  apart  from  the  ordinary  courts  of  the  country 
of  their  domicil.  [MauUy  J.  It  is  difficult  to  say  that 
the  evidence  there  did  not  involve  a  mattepr  of  law.] 
The  line  must  be  drawn  somewhere :  and  it  would  be 
safer  to  draw  it  so  as  to  exclude  all  except  professional 
men,  and  persons  who,  by  virtue  of  their  office,  may  be 
sud  to  be peritos»     [^Cresswell,  J.    Would  Baron  Roth^ 

(a)  §345,  p.  886.  (6)  1  Smithes  Leading' Ca9e9,Q66. 
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1849.        schild  be  supposed  to  know  anything  about  the  law  of 

'■""^        England  as  to  bills  of  exchange  ?]    As  a  matter  of  fact, 

DoNc&r       probably  he  is  peritus.     The  learned  judge  here  deddcd 

V.  on  the  authority  of  The  Queenv.  Dent,  altogether  db- 

Tbsllussok.   regarding  the  fact  of  that  case  having  been  overruled  by 

the  Sussex  Peerage  case* 

Maule,  J.  We  must  take  it  to  be  the  law  of 
England,  that,  in  order  to  prove  the  law  of  a  foreign 
country,  there  must  be  some  special  ground  for  be- 
lieving that  the  person  who  is  offered  is  more  than  ordi- 
narily capable  of  speaking  upon  the  subject.  In  the 
case  of  The  Queen  v.  Dent,  a  witness  was  called  who 
stated  that  he  was  acquainted  with  the  law  of  Scatbmdf 
but  it  did  not  appear  that  he  was,  or  ever  bad  been,  coo- 
nected  with  the  law,  or  in  any  situation  which  made  it 
necessary  that  he  should  have  made  himself  acquainted 
with  the  Scotch  law.  The  members  of  the  Committee 
of  Privileges  in  the  House  of  Lords,  in  the  Sussex 
Peerage  case,  thought  that  the  ruling  of  my  brother 
Wightman  in  that  case  was  erroneous.  We  bow  to 
that  decision.  The  question,  then,  is,  whether  the  wit- 
ness who  gave  evidence  of  the  Belgian  law  in  this  caae» 
falls  within  the  principle  of  exclusion  which  is  implied 
in  the  opinion  of  the  lords  and  the  judges  in  the  Sussex 
Peerage  case.  Unless  he  does,  he  was  clearly  admie- 
sible ;  for,  it  is  upon  that  ground  only  that  he  is  said  to 
be  inadmissible.  The  ground  of  exclusion  relied  od,  is, 
as  in  The  Queen  v.  Dent,  that  there  is  a  total  absence 
of  any  peculiar  means  of  information  in  the  witness  on 
the  subject  upon  which  he  is  called  to  speak.  It  ap- 
peared that  he  is  now  carrying  on  the  business  of  an 
hotel-keeper,  but  that  he  had  formerly  been  a  merchant 
and  stock-broker  at  Brussels,  Whatever  the  line  of 
business  he  now  follows,  if  he  was  an  expert  before,  he 
can  hardly  be  said  to  be  less  so  now.     The  question  i^ 
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whether  he  u  a  person  baying  special  and  peculiar        1849. 

means  of  knowledge  of  the  law  of  Belgium  with  regard       

to  bills  of  exchange  and  promissory  notes,  —  one  whose      Vandkb 
business  it  was  to  attend  to,  and  make  himself  ac-  t^. 

quainted  with,  the  subject.  I  think,  that,  inasmuch  as  Thkllusson. 
he  had  been  carrying  on  a  business  which  made  it  his 
interest  to  take  cognisance  of  the  foreign  law,  he  does 
fall  within  the  description  of  an  expert  Applying  one's 
common  sense  to  the  matter,  why  should  not  persons 
who  may  be  reasonably  supposed  to  be  acquainted  with 
the  subject,  —  though  they  have  not  filled  any  official 
appointment,  such  as  judge,  or  advocate,  or  solicitor, 
—  be  deemed  competent  to  speak  upon  it?  Persons 
who  have  practised  as  physicians  are  frequently  ex- 
amined, and  no  inquiry  is  ever  made  as  to  whether  or  not 
they  have  a  regular  diploma.  All  persons,  I  think,  who 
practise  a  business  or  profession  which  requires  them  to 
possess  a  certain  knowledge  of  the  matter  in  hand,  are 
experts,  so  far  as  expertness  is  required. 

For  these  reasons,  I  am  of  opinion  that  this  rule 
must  be  discharged. 

Cbesswell,  J.  I  am  of  the  same  opinion.  It  is 
clear  from  the  learned  baron's  notes,  that  he  had  con- 
ffidered  the  SiLSsex-Peerage  case,  and  that  it  occurred 
to  his  mind  that  nothing  that  passed  there  shewed 
that  this  witness  was  inadmissible.  He  thought,  —  and 
I  entirely  agree  with  him,  —  that  the  circumstance  of 
Mr.  De  Keyser  having,  as  a  merchant  and  stock-broker, 
been  conversant  with  the  Belgian  law  with  regard  to 
bills,  essentiaUy  distinguished  the  present  case  from 
that  observed  upon  in  the  House  of  Lords. 

y.  Williams,  J.  I  am  of  the  same  opinion.  It 
must  be  taken,  upon  the  evidence  of  this  witness,  that 
it  was  part  of  his  business  as  a  merchant  and  broker  in 
Belgium^  to  acquire  a  correct  notion  of  the  law  of  that 
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couatry  regarding  bills  of  exohange.  He  was,  there- 
fore,  an  admissible  witness ;  though,  it  might  turn  out 
that  his  evidence,  like  that  of  manj  experts  and 
scientific  persons,  was  very  little  worth,  (a) 

Talfourd,  J.  I  am  of  the  same  opinion.  Fordgn 
law  is  matter  of  fact :  any  person  who  can  satisfy  the  ooort 
that  he  has  had  the  means  of  knowing  it,  is  an  admis- 
sible witness  to  prove  it.  (b)  One  who  has  been  kmg 
in  the  habit  of  attending  as  a  special  juryman  in  the 
city  of  London,  would,  no  doubt,  be  well  qualified  to 
speak  as  to  the  law  of  England  on  many  subjects  ocm- 
nected  with  commerce.  As  to  the  adndsnbiUty  of  this 
person's  evidence,  I  think  there  can  be  no  doubt,  what- 
ever may  have  been  the  weight  it  v^as  entitled  to. 

Rule  discharged,  (c) 


(a)  The  French  Code  de 
Commerce,  which,  without  the 
modifications  it  has  undergone 
in  France,  has  continued  to  re- 
gulate the  commercial  transac- 
tions of  Belgium  ever  since  the 
year  1814,  when  the  political 
seyerance  of  the  two  countries 
took  place,  contains  the  follow- 
ing provision  as  to  negotiable 
promissory  notes  (Liv.  I. 
tit  VIII.  secL  II.  art,  188.) — 
^'  Le  billet  k  ordre  est  dat^.  II 
^nonce  la  somme  k  payer^  le 
nom  de  celui  k  Tordre  de  qui 
il  est  souscrit^  I'^poque  k  la- 
quelle  le  paiement  doit  s'eflfec- 
tuer,  la  Yideur  qui  a  6t4  foumie 
en  esp^ces^  en  marchandises, 
en  compte^  ou  de  toute  autre 
roani^re." 

The  witness  De  Keyeer,  who 
was^  in  effect,  called  to  place  a 
construction  upon  a  written 
law,  made  no  distinction  be- 
tween bills  and  notes.  With 
respect  to  the  former,  the  Code 


de  Commerce^  No.  1 10.,  n 
of  requiring,  as  in  the  caaeitf 
a  note,  the  statement  of  ^'Vipo- 
que  k  laquelle  le  paiement  doit 
s'effectuer,"  has  *^  I'^poque  et 
le  lieu  ou  le  paiement  doit  8*ef- 
fectuer."  As  the  same  danie 
says,  "  La  lettre  de  change  at 
tir^e  d'un  lieu  sur  un  autre," 
the  words  '^  et  le  lieu  o\k  le  paie- 
ment doit  s'efibctuer,''  might  be 
reasonably  regarded  as  relating 
merely  to  the  '^  town  "  in  whidi 
the  payment  was  to  be  made. 

As  to  the  mode  of  pfroringdie 
vfrUten  law  of  a  foreign  ooantiy, 
see  Boehtlinck  ▼.  Sdknndtr, 
S  Esp.  N.  P.  C.  58.;  Ckgg  ▼. 
Levif,  3  Campb.  166^  Milkrr, 
Heinriek,  4  Campb.  155.  See 
also  FremofUi  ▼•  Dedtre,  1  P* 
Wms.  429. 

(h)  Fide  poit.  967  n. 

(c)  See  Earl  ^eUon  t.  Lord 
BridpoH,  8  Beavan,  527. 547. 
And  BeieBroonC%  Legal  Mmmit 
2nd  edit.,  720—725. 
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A  SSDMPSIT  on  a  promiflsory  note  made  by  the  de-  In  assumpsit 

• .  fendant,  payable  to,  John  Holland^  and  indorsed  by  ^^  ^^^ 

John  Holland  to  the  plaintiff.  made  by  the 

-     Picas, -^  1.  that  the  defendant  did  not  make  the  note,  '^^^^''^^^ 

.      .  payable  to 

--^  2.  that  the  said  John  Holland  did  not  indorse  it  J.H ,  and 

At  the  trial  before  Cfresswell,  J-,  at  the  rittings  in  indorsed  by 

JLondan  after  Michaebnaa  term,  1848,  it  appeared  that  pi^^n^i^ i^ 

.diere  were  twoJoAn  Hollands,  father  and  son,  who  appeared  that 

were  both  in  desperate  cireumstanoes.     It  was  proved  y^^^^  ^^^ 

^  *  two  persons 

that  the  handwriting  of  the  indorsement  was  that  of  of  the  same 
'John  Holland  the  son.     There  was  no  evidence  to  shew  name,  father 
^whether  the  note  had  been  given  to  the  father  or  to  ^^^  ^*^  ^^ 

the  son.  evidence  to 

On  the  part  of  the  defendant,  it  was  submitted  that  "J^^hem^J^^^ 

Ae  amis  probandi  was  on  the  plaintiff,  that  the  presumjv-  note  had  been 

tion^  according  to  the  authority  of  Sweeting  v.  FowUr,  gi^^n ;  but  it 

which  was  cited  from  Byles  on  Bills,  p.  o7.,  was,  that  thelndorse- 

ihe  note  was  given  to  the  father,  and  that  there  was  no  ment  was  in 

evidence  to  encounter  that  presumption.  .  !"°^' 

.  ,  writing  of 

*  The  learned  judge  ruled  that  it  was  incumbent  on  the  j,  h.  the  son : 
fdaintiff  to  shew  that  the  bill  was  given  to  the  son,  and  — Held,  that, 
not  to  the  father,  and  that  there  was  no  evidence  at  aU  ^^Z%ie 

^-of  that     The  jury  accordingly  found  for  the  defendant,   the  presump- 
tion would  be 
that  J»H.  the 
Bramwell,  in  Hilary  term,  1849,  obtained  a  rule  nisi  father  was 

for  a  new  trial,  on  the  ground  of  misdirection.  meant,  that 

presumption 
was  rebutted 
Byles,  Serjt,  and  Griffiths,  now  shewed  cause.     The  by  the  son's 

issue  lo  be-  tried,  was,  whether  the  John  Holland  who   indorsement. 
was  the  payee  of  the  note,  had,  by  his  own  hand,  or  by 
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the  hand  of  another  person^  indorsed  it  to  the  p]ainti£ 
There  was  no  evidence  whatever  to  prove  the  affirma- 
tive.    Where  there  are  two  persons,  father  and  soo, 
bearing  the  same  name  and  surname,  and  one  is  named, 
without  distinguishing  between  senior  and  junior,  it 
will  be  assumed  that  the  father  is  meant,  and  not  the 
son*     The  authorities  upon  the  subject  are  distinct    In 
Gregory^  case  (a),  it  is  said :   '*If  speech  be  (^  /•  & 
generally,  it  shall  be  intended  of  the  father,  or  of  the 
eldest  son;  for,  they  are  the  most  worthy.''    So,  in 
Metcdlfe^s  case  {b) :  **  If  the  father  and  son  are  of  cne 
name,  viz.  J.  S,y  ifJ.S*  is  named  generaUy  in  a  wri^ 
count,  or  other  record,  it  shall  be  intended  of  the 
father ;  for,  he  is  the  more  worthy.**    In  WUson,  \ 
Stubs  (c),  a  capias  tiUagatum  issued  against  one  JBo^ 
Stubs,   and  under  it  Ralph    Stubs    the   younger  was 
arrested :  and  the  court  held  that  '^  Stubs  the  younger 
might  have  his  action  of  false  imprisonment;  for,  that 
the  defendant  being  named  Ralph  Stubs,  without  addi- 
tion, shall  never  be  accounted  the  younger,  but  always 
the  elder  of  the  two  of  that  name."     And,  in  Lepiot  r. 
Browne  (d),  Holt,  C.  J.,  said :  *^  If  father  and  son  are 
both  called  A.  B.,  by  naming  A.  B.,  the  father,  priwA 
facie^  shall  be  intended ;  but,  if  a  devise  were  to  A»  B^ 
and  the  devisor  did  not  know  the  father,  it  would  go  to 
the  son."     That  is,  that,  if  there  be  evidence  to  en- 
counter the  presumption  of  law,  it  may  be  rebutted,  (f) 
Again,  in  Sweeting  v.  Fowkr  {g\  it  was  held,  that  proof 
of  a  promissory  note  payable  to  Henry  Sweeting  gene- 
rally, -wtisprimd  facie  evidence  of  a  promise  to  Henry 


(a)  6  Co,  Rep,  20.  a.,  citing 
theYear  Books,  37  H.  6.  ^9-  b, 
(T.37H.6,fo.  29.b.,pl.  10.) 
21  H.  6*.  8.  (by  mistake,  ut 
videtur,  for  21  H.  6.  26.,  Grey 
V.  Botley,  H.  21  H.  6,  fo.  26, 
pi.  9.)*  lSH.4.4.b.  (Combe* 8 
ease,  M.  1 3  H.  4,  fo.  4.  b.,  pL  8.). 


(6)  W  Co,  nep.SQ.9L. 
(c)  Hob.SSQ., 
{d)  1  SaUc,  7. 
(«)  It  would  be  a  case  d 
latent  ambiguity. 

(g)  I  Stark.  N.  P.  a  106. 
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Sweeting  the  father,  and  not  to  Henry  Sweeting  the  son. 
There  being  no  evidence  here,  to  shew  that  John  Holland 
the  son  was  the  party  meant,  the  direction  of  the  learned 
jadge  was  perfectly  correct.     The  objection,  indeed, 
might  be  put  higher.    Suppose  there  was  but  one  John 
Holland^  it  was  not  enough  merely  to  produce  a  note 
vaAoT9&di  *^  John  HolUmd^^  without  shewing  some  con* 
nection  between  him  and  the  person  named  in  the 
declaration:  Janes  v.  Jones, (a)     There,  in  an  action  by 
indorsee  against  the  maker  of  a  promissory  note,  the 
defendant  pleaded,  —  1.  that  he  did  not  make  the  note, 
—  2.  that  he  made  it  for  the  accommodation  of  the 
pIiuntliF.     There  was  an  attesting  witness  to  the  con- 
tract, who,  on  being  called  at  the  trial,  stated  that  he 
saw  the  signature  {Hugh  Jones)  to  the  note  written  by 
tt  party  whose  occupation  and  residence  he  described, 
bat  that  he  had  had  no  communication  with  him  since, 
and  that  Hugh  Jones  was  a  common  name  in  the  neigh- 
bourhood  where  the  note  was  made.     It  was  held  that 
there  was  no  evidence  to  go  to  the  jury,  of  the  identity 
of  the  defendant  with  the  maker  of  the  note ;  and  that 
the  second  plea  could  not  be  called  in  aid  for  that  pur-> 
pose.      \Cresswell,  J.      I  think    that  case  has  been 
overruled.  (J)     Talfourdy  J.,  referred  to  The  King  v. 
Peace  {c\  where,  upon  an  indictment  for  an  assault 
upon  Elizabeth  Edwards^  it  was  held  to  be  sufficient  to 
prove  that  an  assault  was  committed  upon  a  person 
bearing  that  name,  although  it  appeared  that  there  were 
two  persons,  —  mother  and  daughter,  —  of  the   same 
name.]     The  judgment  of  Lord  Denman  in  Sewell  v. 
Evans  and  Roden  v.  Rgde  (d),  to  some  extent,  confirms 
Jones  v.  Jones,  (e) 


(a)  9  M.  Si  r.  75. 

(6)  SeeGreernthieldsv.CraW'' 
ford,  9  M.  Si  W.  314.,  1  DowL 
A".  S.  439.  And  see  Barker  v. 
Stead,  anU,  Vol.  1 11.  p.  946. 


(c)  3B.3c  Aid.  579. 

(d)  4Q.  i?.62f). 

(e)  See  Hamber  v.  RjberU, 
ante,  VoL  VII.  p.86l. 


1849. 

Stbbbino 
Spiosb* 
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IMft  BrafntoeU  and  GosneU,  in  sapport  of  the  nde.    Tin 

•  ruling  of  the  learned  judge  in  this  case  proceeded 
8tbbbin«  entirely  upon  the  citation  of  Sweeting  v.  Fowler  fipom 
j^o«K  Byles  on  Bills,  p.  57*5  nv'here  the  case  ia  inconeGtfy 
stated,  without  the  qualification  found  in  the  rep^xt  in 
Starkie  —  *^  but,  A.  B.,  the  son,  although  styled  in  the 
declaration  A.  B.  the  younger,  bringing  the  aetioD,  and 
being  in  possession  of  the  note,  is  entitled  to  leoom 
upon  it."  In  Jarmain  v.  Hooper  (a),  in  trespass  jaan 
domum  fregit  against  the  sheriff  and  A.y  the  aherif 
justified  under  a  JLfcu  issued  against  the  goods  of  tbe 
plaintiff  by  ^. :  to  this  plea  the  pfaiintiff  replied,  thit 
the^^«  did  not  issue  against  the  goods  of  die  plaint^* 
It  appeared  that  A*  had  obtained  judgment  agaioit 
Joseph  Jarmain^  who  was  the  son  of  the  plaintiff,  and 
thereupon  issued  sl/L  fa.  against  Joseph  Jarmain^  witlk 
out  any  further  description;  under  which  writ,  the 
goods  of  Joseph  Jarmain  the  elder  were  taken :  and  it 
was  held,  that  the  writ  afforded  no  justification  to  the 
sheriff.  The  writ  might  have  meant  ^ther  &ther  or 
son,  \Maule,  J,  The  existence  of  the  writ  de  indemf' 
titate  nominis  proves  that.]  In  Curtis  v.  Rickards{h), 
it  was  held  that  the  production  by  the  pkuntiff  of  tt 
I  O  U  signed  by  the  defendant,  but  not  addressed,  k 
primd  facie  evidence  that  it  was  g^ven  to  the  jdai&tiff 
by  the  defendant ;  and  that,  if  the  latter  wishes  to  rebut 
the  inference  arising  from  its  production  by  the  plaint^ 
he  should  shew  that  it  had  been  in  the  hands  of  some 
other  party.     [The  court  here  interposed.] 


Maulb,  J.  It  appears  to  the  court  that  this 
governed  by  Sweeting  v.  Fowler,  as  reported  in  Staiiit 
There  was  evidence  to  go  to  the  jury,  that  the  John 
Holland  whose  handwriting  appeared  on  the  back  of  the 


(a)  6  M.^G.  8^7.,  7  Scott,  (b)  1  Jf.  6^0.46.,  1  SettI, 

N.  n.  663.  N.  R.  155. 
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note,  was  the  party  to  whom  it  was  payable.  If  lie 
wa3  the  payee,  it  was  quite  the  regular  course  for  him' 
to  indorse  the  note :  and  it  would  be  quite  out  of  the 
way  and  wrong(a)y  if  he  were  not.  It  seems  to  us  that 
the  existence  of  the  handwriting  of  John  Holland  the 
son  on  the  back  of  the  note,  as  indorser,  coupled  with 
the  fact  that  one  party  to  the  note  dealt  with  it  as  the 
Bon'a,  was  some  evidence  to  go  to  the  jury  that  the  s6n, 
and  not  the  father,  was  the  payee.  We  therefore  think 
there  must  be  a  new  trial. 


1849. 

SVEBBIMO 

v. 

fiplOBB. 


The  rest  of  the  court  concurrinj^ 


(a)  Tide  WiUiatM  y.  The 
SaH  India  Company,  8  Eatt^ 
199 ;  Doe  d.  Jamoo  t.  Price, 
1  Mann,  6^  R,  685 ;  5  Mann, 


Rule  absolute. 


Sc  R.  281  (c)  ;2N.S^M.  591 
(a) ;  6N.S;  M.  70  (a)  ;  Vin. 
Seiect,  Jur.  Q^4BiL  lib.S.  cap.  2. 


Dimes  v.  Wright  and  Another. 

A  SSUMPSIT  on  a  solicitor's  biU. 

Plea, — no  signed  bill  delivered,  pursuant  to  the 
tyroyisions  of  the  statute  6  &7  Vict  c.  73.  s.  37. 

The  cause  was  tried  before  fVilde,  C.  J.,  at  the 
sittings  in  London  after  last  Easter  term.  It  appeared 
that  one  of  the  defendants  was  entitled  to  certain  pro- 
perty in  right  of  his  wife ;  that,  one  of  the  trustees 
having  become  bankrupt,  it  became  necessary  to  remove 
him,  and  to  appoint  another  in  his  place ;  and  that  an 
application  was  made  to  the  court  of  review  for  that 
purpose.     The  bill  commenced  as  follows :  — 

**  In  the  Matter  of  Wright  and  Another. 

**  1846,  Jatu  7.  Instructions  for  petition  to  the  court 
of  review,  that  P.  be  appointed  trustee  &c,  in  the  place 
of  the  bankrupt. 


juecm  u» 

An  sttomey's 
bill  is  not  in 
compliance 

withthe6&7 
Fict.  c.  78., 
unless  it 
furnish  rea- 
sonable in- 
formation^ 
shewing  in 
what  court 
and  in  what 
cause  each 
item  charged 
for  has  been 
transacted. 
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DlUEt 

Wbioht. 


*^  Jan.  26.  Attending  petitioner's  solieiior^  on  bis 
bringing  copy  petition  to  me,  with  a  request  thtt  I 
would  appear  and  consent  to  an  order  thereon.^ 

Then  came  charges  for  searching  for  affidavitSy  for 
making  office  copy,  &&»  and  then  the  following  items  :— 

'^  Fee  to  Mr.  H.  and  clerk. 

«  Attending  him. 

^'  28th.  Attending  court :  petition  called  on,  and  di- 
rected to  stand  over  till  Tuesday ,  the  bankrupt  undo^ 
taking  not  to  receive  or  deal  with  the  property  in  tfai 
meantime." 

Lower  down  was  the  following :  — 

**  In  Chancery.     Wood  v.  Wright 

^*  Feb.  3.  Attending  court :  petition  called  on,  ini 
directed  to  stand  over  generally,  to  be  amended,  ik 
bankrupt  and  Mr.  K.  undertaking  by  their  counsel  not 
to  receive  or  deal  with  the  trust  property  without  the 
order  of  the  court." 

It  was  objected,  on  the  part  of  the  defendant,  that 
this  bill  was  not  a  sufficient  compliance  with  the  37th 
section  of  the  6  &  7  Vict.  c.  73.,  inasmuch  as  it  did  not 
distinctly  state  the  name  of  the  cause  and  of  the  court 
in  which  the  business  hod  been  transacted. 

A  verdict  was  taken  for  the  plaintiff^  for  103/1,  sub- 
ject to  a  motion  to  enter  a  nonsuit,  or  a  verdict  for  the 
defendant,  if  the  court  should  be  of  opinion  that  the 
bill  was  an  insufficient  one. 

HumfreT/y  in  Trinity  term  last,  accordingly  obtained 
a  rule  nisi.     He  cited  loimey  v.  Marks,  (a) 

Cockhum  and  Carrington  now  shewed  cause.  Mar* 
tindale  v.  Falkner{b)  and   Sargent  v.   Ctannon{e)  tre 


(a)  l6  3f.  Jt  r.843. 
(6)  Anti,  Vol.  II.  p.  706. 


(c)  Ante,  Vol.  VII.  p.7«. 
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t  authorities  to  shew  that  a  solicitor's  bill  suffi-         1849. 
'  complies  with  the  statute,  and  with  the  rule 
the  decisions  of  the  courts  have  engrafted  upon 
.  statement  of  the  court  and  cause  appears  therein      Wriobt* 
isonable  inference.      Here,  hj  reasonable  and 
ry  inference,  every  person  looking  at  this  bill, 
le  knowledge  which  clients  may  be  fairly  expected 
s,  must  at  once  see  that  the  business  could  only 
sen  transacted  in  the  court  of  review*  CoUman^  J.^ 
case  last  cited,  says :    '^  It  appears  to  be  estab- 
by  the  cases,  that  there  are  two  requisites  to 
Em  attorney's  bill  of  costs  a  compliance  with  the 
!,  viz,  that  it  should  contain  the  name  of  the 
and  also  that  of  the  court  in  which  the  business 
d  for  has  been  transacted.     At  the  same  time,  it 
8  to  me,  that,  in  ascertaining  whether  or  not 
two  essentials  concur,  we  are  bound  to  apply 
reasonable  and  fair  intendment  to  the  language  of 
1 ;  for,  though  I  agree  that  the  act  ought  to  be  so 
ued  as  to  give  the  client  the  benefit  intended,  yet 
I  not  to  shut  our  eyes  to  the  attorney's  chum  to 
tqual  justice  meted  out  to  him  also."    Applying 
rinciple  here,  this  bill  clearly  gives  the  clients  all 
brmation  the  statute  intended  to  secure  to  them. 

lor,  in  support  of  the  rule.  In  MartindaU  v. 
T,  Maule,  J.,  says :  "  The  statute  requires  the 
3y  to  deliver  to  his  client  a  bill  of  his  fees, 
s,  and  disbursements,  written  in  a  common  legible 
and  in  the  English  tongue,  except  law  terms  and 
of  writs,  and  in  words  at  length,  except  times 
ims, — a  provision  evidently  calculated  and  in- 
'.  to  secure  due  information  being  given  to  simple 
,  to  enable  them  at  once  to  see,  by  a  plain  and 
;ible  statement,  with  what  they  are  charged ;  and 
lat  would  have  been  unnecessary,  if  the  bUl  had 
.  viir.  —  c.  B.  3  H 
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1640.  been  a  dootunent  addresBed  to  peraoni  dolled  in  kw 
■■■'■■  and  the  practice  of  the  courts.  The  object  of  thii  pro* 
DiMjBs  vifiion  appears,  &om  the  subsequent  part  of  the  olaoie, 
WnioHt.  ^  be,  to  enable  the  client  to  apply  to  the  courts  or  to 
a  judge  of  the  court,  in  whidi  the  busmess,  or  the 
greatest  part  thereof,  has  been  transacted,  to  have  tin 
bill  taxed.  The  intent  of  the  statute  deaily  was,  to 
enable  the  client  conveniently  to  get  the  Inll  tand, 
and,  for  that  purpose,  to  inform  him  where  he  is  to 
apply  to  obtain  such  taxation;  and  that  object  would 
not  be  conveniently  efiected,  unless  the  bill  shewed 
distinctly  where  the  business  had  been  done."  And  tfai 
court  of  Exchequer  in  Ivimey  v.  Marks  sustain  thit 
view,  —  holding  that  the  attorney  is  bound  to  qiedfy  is 
his  bill,  as  well  every  court,  as  the  name  of  every  soil^ 
in  which  the  business  charged  for  was  done ;  and  tbil 
such  bill  is  an  entire  bill,  and,  if  the  same  bill  falendi 
charges  for  work  done  in  a  court  of  equity  with  cfasigei 
for  work  apparently  done  in  some  court  of  conunon  liw, 
without  pointing  out  which,  the  client  cannot  judge,  or 
be  advised,  where  he  should  refer  the  whole  bill  for 
taxation.  Looking  at  this  bill,  it  would  be  imposobb 
even  for  a  lawyer  to  discover  where  some  of  the  boo* 
ness  charged  for  was  transacted.  This  case  is  quito 
within  the  principle  laid  down  by  the  court  of  Queen's 
Bench  in  Lewis  v.  JPrimrose.(a)  **  Why,**  says  Lord 
Denman,  in  that  case,  "  is  the  client  to  be  forced  to  aik 
questions  ?  And,  how  can  we  say  that  he  is  told  is 
respect  of  what  business  the  charge  is  made,  when  he  ii 
tiot  told  where  the  business  is  done?**  In  Sarytidy* 
Gannon,  one  court  only  was  referred  to* 

• 

•    Maule,  J.     I  think  this  rule  may  be  made  absoluis 
without  affecting  to  overrule  or  to  qualify  any  csm 

(a)  6  Q.  B.  ^65.,  1 3  Law  J(mm.  N.  S.,  Q,  B.  SBQ. 
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upon  tbe  subject.    I  think  on  attorney's  bill  fails  to  be        1849. 

a  oompliance  with  the  statute,  unless  every  item  oon-        «    >  ■ 

tained  in  it  shews^  by  such  expressions  as  are  calculated       ^^^ 

to  furnish  reasonable  information,  in  what  court  and  in      Wbi«bt. 

what  cause  the  business  charged  for  has  been  transacted. 

Whether  a  bill  which  does  not  expressly  shew  the  court 

and  the  cause  where  the  business  has  been  done,  would 

be  a  compliance  with  the  statute,  is,  perhaps,  a  thing 

wliioh  is  not  yet  altogether  settled.    It  is,  however, 

settled^  that,  if  the  bill  is  deficient  in  that  information 

which  is  essential  to  enable  the  party  charged  to  know 

the  court  and  the  cause,  with  respect  to  any  of  the 

items,  it  is  insufficient.     Now,  this  bill  begins  with 

'^  Instructions  for  petition  to  the  court  of  review ;"  and 

then  follow  some  items  which  may  be  taken  to  be  in 

that  matter,]—  winding  it  up  with  what  may  be  called 

the  aKa  enormia  of  an  attorney's  bill,  'betters  and 

messengers,    &c."      Then  comes  another  petition,  — 

^'Jafu  26.      Attending  petitioner's  solicitor,  on  his 

brin^g  copy  petition  to  me,  with  a  request  that  I 

would  appear  and  consent  to  an  order  thereon."    This 

^  petitioner's  solicitor"  is  evidently  somebody  else ;  but, 

the  bill  does  not  say  who.      Then  come  some  other 

items,  as  to  wluch  I  have  no  idea  where  the  business 

was  done.     I  suppose  it  was  either  in  the  coiui  of 

Chancery  or  the  court  of  review.     The  bill  ought  to 

pcnnt  out  in  which. .    That  being  so,  consistently  with 

all  the  cases,  I  think  we  may  hold  that  this  bill  was  not 

properly  delivered. 

Cbesswell,  J.  I  am  of  the  same  opinion.  The 
case  is  not  governed  by  Martindale  v.  Falkner.  I  have 
ined  in  vain  to  satisfy  myself  as  to  the  court  and  cause 
in  which,  some  of  the  business  was  done.  The  item  of 
the  26th  of  January  relates  to  another  and  a  different 
petition  from  that  referred  to  in  the  item  of  the  3rd. 

3h  2 
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Dimes 
Wbight. 


The  petitioner  in  the  latter,  is  a  Afferent  person.  The 
two  petitions,  also,  I  find,  were  of  cUfferent  lengUu; 
for,  one  copy  is  charged  22.,  the  other  3^  I0<.  No 
mention  is  made  where  the  search  for  affidavits  took 
place,  or  where  the  attendance  when  the  petition  wa» 
called  on.     All  is  left  in  uncertainty. 


y.  Williams,  J.  I  am  of  the  same  opinion.  A 
portion  of  the  bill  seems  to  be  for  business  done  in  some 
court,  but  it  does  not  shew,  with  reasonable  oertuntj, 
either  court  or  cause.  The  bill  is  clearly  no  compliance 
with  the  statute. 

Kule  absolute,  at  the  plaintifTs  election,  to  enter  a 
verdict  for  the  defendant  on  the  second  issne. 


Dee.  ?• 

No  one 
can  be  con- 
sidered as  an 
offender 
against  the 
provisions  of 
the  dramatic- 


RUSSELL  V.  BrLANT. 

npHIS  was  an  action  upon  the  statutes  3  &  4  AT.  4. 
c.  15.  and  5  &  6  Vict  c.  45.  ss.  20,  21.,  for  an  uxuo- 
thorised  representation  or  performance  of  the  phintifffl 
musical  composition. 

The  first  count  of  the  declaration  stated,  that,  after 
copyright  act,  the  passing  of  the  statutes  3  &4  Jr.4.  c.  15.  and  5&« 

c.  15.  (ex-  *  ^^^*  ^'^^'9  *^®  plaintiff  had,  and  still  hath,  the  sole 
tended  to         liberty  of  representing  and  performing,  or  causing  aad 

"(witions^b™'    P^""^**"^S  *<>  ^c  represented  and  performed,  at  iny 

tlie  4& 

5  Vict.  c.  45.  8.  20.),  80  as  to  be  liable  to  an  action  at  the  suit  of  tbe  aato 
or  proprietor,  unless  he,  by  himself,  or  his  agent,  actuaDy  takes  part  in  dieie- 
presentation  which  is  a  violation  of  the  copyright. 

Therefore,  one  who  merely  lets  a  room  to  the  offender,  ia  not  liable,  em 
though  he  supplies  the  benches  and  lights,  or  sells  a  ticket  of  admisnoD,— 
himself  deriving  no  other  profit  than  that  arising  from  the  letting  of  the 
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place  or  places  of  dramatic  entertainment  in  any  part  of 
the  United  Kingdom  of  Great  Britain^  &C5  a  certain 
dramatic  piece  or  musical  composition,  called,  to  wit, 
'*  The  Ship  on  Fire ; "  yet  that  the  defendant,  well 
knowing  the  premises,  but  contriving,  &c,  to  wit, 
on  &C.,  did  wrongfully  and  unjustly  cause  to  be  repre- 
sented and  performed  the  said  dramatic  piece  or  musical 
composition,  at  a  certain  place  of  dramatic  entertain- 
ment within  that  part  of  the  United  Kingdom,  &c., 
to  wit,  at  "  The  Horns  Tavern^  Kennington^  in  the 
county  of  Surrey^  without  the  consent  in  writing  of  the 
plaintiff  first  had  and  obtained,  contrary  to  the  form  of 
the  said  statutes ;  whereby  the  defendant  became  liable, 
for  each  such  representation  and  performance,  to  the 
payment  of  an  amount  not  less  than  405.,  or  to  the  fuU 
amount  of  the  benefit  or  advantage  arising  from  such 
representation,  or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  should  be  the  greater 
damages,  to  the  plsdntiff,  the  author  or  proprietor  of 
such  musical  composition  as  aforesaid ;  yet  that  the  de- 
fendant had  not  pdd  the  same  damages,  or  any  part 
thereof,  contrary  to  the  form  of  the  said  statutes,  &c. 

The  second  count  was  for  causing  to  be  represented 
and  performed  at  the  same  place,  a  certain  other  musical 
composition  of  the  plaintiff,  called  '^The  Gambler's 
Wife.'' 

Plea,  not  guilty ;  whereupon  issue  was  joined. 
"  The  cause  was  tried  before  Wildcy  C.  J.,  at  the 
inttings  in  Lofidon,  after  Michaelmas  term,  1847.  It 
appeared  that  the  plaintiff  was  the  author  and  proprietor 
of  certain  musical  compositions  called  *^  The  Ship  on 
Fire,"  and  «  The  Gambler's  Wife ;  "  that  the  defendant 
was  the  landlord  of  The  Horns  Tavern,  at  Kennington, 
adjoimng  to  which  is  a  large  assembly-room ;  that,  early 
in  the  year  1846,  this  room  had  been  hired  by  one 
Henry  Smithy  for  several  nights,  —  viz.  for  the  5th, 
6thj  and  13th  of  March,  —  for  the  purpose  of  giving 
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1849*        public  Yooal  and  muBioal  entertainmie&tB,  for  which  be 

^       paid  the  defendant  5L  per  night ;  that  these  entertaiB? 

^98MSA  loenta  consisted  of  songs  with  a  piano-forte  acoompaai- 
9uAtfT*  ment,  and  remarks  and  gesticuhition  iUnatiatiYe  of 
the  songs;  that  the  defendaqt  furnished  the  platform, 
benches,  and  lights/and  allowed  plaoardsy  describing  th^ 
intended  performances^  to  be  stuck  up  in  and  about  tb^ 
taTcm  ;  that  bills  or  programmes  of  t}ie  entertainment 
were  circulated  by  Smith,  and  tickets  or  cards  of  ad- 
mission sold  by  him,  and  also  by  a  aervani  of  thQ 
defendant  at  the  bar  of  the  taverns  —  one  ticket  My 
sold  by  the  defendant  himself. 

It  further  appeared,  that  the  pkuntiff,  haying  held 
of  the  proposed  entertainments,  the  announoemait  of 
which  included  the  two  compositioQs  above  mea^ 
tioned,  caused  the  following  letter  to  be  addraaed  to 
the  defendant:-*— 

'<  Bartletfs  BmldingSy  HaOmn, 
February  23rd,  1846. 
^^  Sir,  —  Mr.  Henry  Bussell  has  instructed  me  to  g^ve 
you  notice  that  the  under-mentioned  songs  (The  Ship 
on  Fire,  The  Grambler^s  Wife,  &c  &c),  with  the  nnnic 
belonging  to  the  same,  are  the  exclusive  pioperfy  of 
Mr.  Russelly  who  has  the  sole  right  of  publicly  singing 
and  performing  such  songs  and  music  Mr.  JEbmjf 
Smith  having  circulated  bills  announcing  his  intentiott 
to  sing  and  perform  these  songs  and  music,  I  give  joa 
notice,  that,  not  having  obtained  Mr.  RusselV%  conaenly 
he  is  liable  to  penalties  under  the  statute  3  &  4  /F.  4t 
c.  15. ;  and  that,  if  you  cause,  or  permit,  Mr.  SmiA  Is 
sing  such  songs,  or  perform  such  music,  at  your  hoai^ 
as  advertised  by  him,  you  will  be  liable  to  the 
penalties.  **  Yours,  &a 

«  N— .  B . 

^^  Attorney  for  Mr.  thtssM. 
«  To  Mr.  Briant:' 
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It  was  also  proved,  that,  at  the"]  entertainment  given        1849* 

by  Smith  on  the  13th  of  March,  —  Smith  himself  being        " r 

the  only  person  who  took  part  in  the  performance,  — i      *^«^"««* 
the  two  songs  in  question  were  sung  by  him,  in  the      Bbiant, 
manner  above  mentioned ;  and  that  about  six  hundred 
peraonsi  each  of  whom  paid  6d.  for  admission,  were 
present. 

On  the  part  of  the  defendant,  it  was  submitted  that 
there  was  no  evidence  to  go  to  the  jury,  to  shew  that 
the  defendant  represented,  or  caused  to  be  represented, 
the  munoal  compositions  in  question,  so  as  to  bring  him 
within  the  statutes. 

The  learned  judge,  without,  however,  expressing  any 
ofunion  upon  the  point,  declined  to  nonsuit  the  plain- 
tiff: and  he  left  it  to  the  jury  to  say  whether  the  de<* 
fendant  caused  the  two  songs  to  be  represented  or 
performed  on  the  evening  of  the  13th  of  March. 

The  jury  foimd  that  he  did :  and  thereupon  a  verdict 
was  entered  for  the  plaintiff,  damages  40^. 

Lush,  in  Trinity  term,  1847,  obtained  a  rule  nisi  for 
m  nonsuit  (a)''or  a  new  trial.  He  admitted  that  he  could 
not  contend  that  the  songs  in  question  were  not  musical 
compositions  within  the  meaning  of  the  statutes :  but 
he  inmsted  that  the  place  where  the  performance  was 
^zhilnted,  was  not  a  ''  place  of  dramatic  entertainment " 
within  the  statutes, — the  meaning  of  which  must  be 
Donfined  to  tragedy,  comedy,  opera,  farce,  and,  since  the 
Oiae  of  Lee  v.  Simpson  (i),  pantomime,  which  neces* 
0arily  involve  something  represented  by  action ;  fo^ 
which  he  referred  to  Johnson's  Dictionary,  where  ^*  Dra- 
matic" is  defined  to  mean  ^'represented  by  action;  not 
narrative.'' 

(a)  Fidspdst,  p.  849,  W  Anti,  Vol  III.  p.  871.  ' 
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Locke  and  Wise  shewed  cause  in  Michaehnoi  tens, 
1848.  (a)  The  statute  3  &  4  fT.  4.  e.  15.,  an  act  to 
amend  the  laws  relating  to  dramatic  literary  property, 
in  s.  1.  enacts  that  '^  the  author  of  anj  tragedy,  comedj, 
play,  opera,  farce,  or  any  other  dramatic  piece  or  en- 
tertainment, composed,  and  not  printed  and  pnblidied 
by  the  author  thereof  or  his  assignee,  or  whidi  here- 
after shall  be  composed,  and  not  printed  or  pabUabed  by 
the  author  thereof  or  his  assignee,  'or  the  aangnee  of 
such  author,  shall  have,  as  his  own  property,  the  sole 
liberty  of  representing,  or  causing  to  be  represented,  at 
any  place  or  places  of  dramatic  entertwnnent  whttao- 
ever  in  any  part  of  the  United  Kingdom  of  Grtai 
Britain,  &c.,  any  such  production  as  aforesaid,  not 
printed  and  published  by  the  author  thereof  or  Us 
assignee,  and  shall  be  deemed  and  taken  to  be  the  pro- 
prietor thereof;  and  that  the  author  of  any  sudipo- 
duction,  printed  and  published  within  ten  years  before 
the  passing  of  this  act  by  the  author  thereof  or  ik 
assignee,  or  which  shall  hereafter  be  so  printed  and 
published,  or  the  assignee  of  such  author,  shall,  bom 
the  time  of  the  passing  of  this  act,  or  from  the  time  of 
such  publication,  respectively,  until  the  end  of  twenty- 
eight  years  from  the  day  of  such  first  publication  of  the 
same,  and  also,  if  the  author  or  authors,  or  the  sarrirw 
of  the  authors,  shall  be  living  at  the  end  of  that  periodf 
during  the  residue  of  his  natural  life,  have  as  his  own 
property  the  sole  liberty  of  representing,  or  caudng  to 
be  represented,  the  same  at  any  such  place  of  dnomtic 
entertainment  as  aforesaid,  and  shall  be  deemed  and 
taken  to  be  the  proprietor  thereof."  And  the  2nd  sec- 
tion enacts,  '^that,  if  any  person  shaU,  during  the  eon- 
tinuance  of  such  sole  liberty  as  aforesaid,  contniy  to 


(a)  The  judges  present,  were,  Wilde,  C.  J.,  limtk,  J.,  and 
r.  Wiaiams,  J. 
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the  intent  of  this  act^  or  right  of  the  author  or  his  as- 
signee^  represent,  or  cause  to  be  represented,  without 
the  consent  in  writing  of  the  author  or  other  proprietor 
first  had  and  obtained,  at  any  place  of  dramatic  enter* 
tunment  within  the  limits  aforesaid,  any  such  pro- 
duction as  aforesaid,  or  any  part  thereof,  every  such 
offender  shall  be  liable,  for  each  and  every  such  repre- 
sentation, to  the  payment  of  an  amount  not  less  than 
40«.,  or  to  the  full  amount  of  the  benefit  or  advantage 
arising  from  such  representation,  or  the  injuiy  or  loss 
sustained  by' the  plaintiff  therefrom,  whichever  shall  be 
the  greater  damages,  to  the  author  or  other  proprietor 
of  such  production  so  represented  contrary  to  the  true 
intent  and  meaning  of  this  act,  —  to  be  recovered,  toge- 
ther with  double  costs  of  suit,  by  such  author  or  other 
proprietors,  in  any  court  having  jurisdiction  in  such 
cases  in  that  part  of  the  said  United  Kingdom,  &c,  in 
which  the  offence  shall  be  committed ;  and,  in  every 
Buch  proceeding,  where  the  sole  liberty  of  such  author 
or  bis  assignee  as  aforesaid  shall  be  subject  to  such  right 
or  authority  as  aforesaid,  it  shall  be  sufficient  for  tho 
plaintiff  to  state  that  he  has  such  sole  liberty,  without 
stating  the  same  to  be  subject  to  such  right  or  autho- 
rity, or  otherwise  mentioning  the  same/'    The  provi- 
sions of  that  statute  are  extended  to  musical  composi- 
tions, by  the  5  Sc  6  Vict  c.  45.,  the  20th  section  of 
which  enacts  that  the  provisions  of  that  act,  and  of  this 
act,  ''  shall  apply  to  musical  compositions,  and  that  the 
sole  liberty  of  representing  or  performing,  or  causing  or 
permitting  to  be  represented  or  performed,  any  dramatic 
piece  or  musical  composition,  shall  endure,  and  be  the 
property  of  the  author  thereof,  and  his  assigns,  for  the 
term  in  this  act  provided  for  the  duration  of  copyright 
in  books  (a) ;  and  the  provisions  hereinbefore  enacted 
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(a)  s.  3.  For  the  life  of  the     wards,  or,  if  the  seven  years 
author  and  seven  years  after-      shall  expire  before  the  end  of 
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in  refipect  of  the  property  of  such  oopyright,  and  o( 
registering  the  eame,  shall  applj  to  the  liberty  of  re* 
presenting  or  performing  any  dramatic  piece  or  mnacil 
composition,  as  if  the  same  were  herein  eiq[ire88ly  rsv 
enacted  and  applied  thereto ;  save  and  except  that  the 
first  public  representation  or  performance  of  any  dm- 
matic  piece  or  musical,  compo^tion  shall  be  deenei 
equivalent,  in  the  construction  of  this  act^  to  the  fint 
publication  of  any  book :  Provided  always,  that»  in  cue 
of  any  dramatic  piece  or  musical  composition  in  mamir 
script,  it  shall  be  sufficient  for  the  person  having  tbo 
sole  liberty  of  representing  or  performing,  or  cauang  to 
be  represented  or  performed,  the  same,  to  re^pster  only 
the  title  thereof,  the  name  and  place  of  abode  of  ths 
author  or  composer  thereof,  the  mme  and  plaoe  cf 
abode  of  the  proprietor  thereof,  and  the  time  and  pboe 
of  its  first  representation  or  perfomiance,''  And  the 
21st  section  enacts  "  that  the  person  who  shall  at  aay 
time  have  the  sole  liberty  of  representing  such  diamstic 
piece  or  musical  composition,  shall  have  and  eigoy  th^ 
remedies  given  and  provided  in  the  3  &  4  IFl  4»  e.  ItS., 
during  the  whole  of  his  interest  therein,  as  fully  as  if 
the  same  were  re-enacted  in  this  act."  Much  less  than 
the  defendant  was  proved  to  have  done  in  this  case,  hai 
been  held  to  be  keeping  **  a  house,  room,  &c,  for  publio 
dancing,  music,  or  other  public  entertainments  of  tha 
like  kind,"  within  the  25  G.  2.  c.  36.  s.  2. :  Grtffory  v. 
7hiffs(a);  Chregory  y.  Tavemor(J>)\  Marks  v.  JSbya- 
min.  (c)  In  the  last^^mentioned  case,  it  appealed  thst 
music,  dancing,  &c.,  had  occasionally  taken  place  at  tha 
defendant's  house  (a  public-house) ;  that  no  money  wu 


forty-two  years  f^m  tbe  first 
publication,  for  forty-two  years ; 
or,  forty-two  years,  where  the 
publication  takes  place  after  the 
death  of  the  author. 


(a)  6C.S(P.S7U  Ifi-if- 

(6)  6C.6;P.  280, 
(o)  5  M,  Si  W.  565. 
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ttken  ijf  Urn  tot  admiMions,  bat  that  the  roopiB  were, 
let  to  peraons  who  sold  tickets,  and  reoeived  money  for 
admianon  at  the  door ;  but  there  was  no  direct  evidence 
that  the  defendant  knew  of  this  practice :  ai^d  yet  it 
was  held  that  there  was  evidence  to  go  to  the  jury,  of  a 
keeping  of  the  house  by  the  defendant  for  the  purposes 
mentioned  in  the  statute.  So,  in  TkeK^nffv,  Olo8$op(a), 
ill  a  conviction  of  the  defendant  for  causing  to  be  actedj* 
at  a  certain  place  called  the  Cobourg  Theatre^  for  gain 
and  reward,  a  certun  entertainment  of  the  stage,  called 
Richard  the  Third,  the  evidence  set  forth,  was,  that  the. 
defendant  was  seen  once  or  twice  at  the  rehearsals  of 
JUehardf  that  another  person  was  the  stage-onanagerj 
^nd  that  the  defendant  engaged  one  J.  S.  to  performs 
and  gave  him  a  cheque  for  the  amount  of  his  benefit ; 
and  it  was  held  that  this  was  sufficient  to  warrant  the 
jnstices  in  drawing  the  condqsion  that  the  defendant 
caused  the  play  of  Richard  the  Third  to  be  performed. 
Again,  in  Parsons  v.  Chapman  (b),  proof  that  the  de- 
fendant was  acting  manager  of  a  theatre,  and  that  he 
paid  the  salary  of  and  dismissed  one  of  the  performers, 
was  held  suffident  proof  that  he  caused  the  perform- 
ances. Here,  there  was  abundant  evidence  that  the  de<* 
fendant  caused  or  permitted  the  piratical  representation 
complained  of.  He  not  only  let  the  room,  but  he  pro- 
vided all  the  accessories,  —  such  as  lights,  benches,  &c ; 
and  he  even  personaUy  interfered  in  furthering  the 
performance,  by  selling  a  ticket.  \Wilde^  C.J.  In 
Blanche  v.  Rraham(c),  it  was  held  that  the  word 
^*  zepresent,"  in  the  S  8c  4  fF.i.  c.  15.,  means,  the 
bringing  forward  on  a  stage  or  place  of  public  repre« 
sentation ;  and  that,  if  even  the  words  of  one  song  be 
taken  from  a  piece  which  is  protected  by  s.  1.  of  that 
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(a)  4iJB.^AU.6l6. 
(6)  5C.SfP.  33. 


(e)  8  C  ^^  P.  68.,  4  N.  C, 
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act,  and  be  sung  on  a  stage,  or  any  place  of  theatrical 
entertainment,  that  will  be  a  ^' representing"  witUn 
the  provisions  of  s*  2.  of  that  statute ;  and  that  the 
question  what  is  a  ^^  representing,"  is  one  that  is  pro- 
per to  be  left  to  the  juiy.]  Every  man  is  held  to  be 
liable  for  the  consequences  that  might  reasonably  be 
expected  to  result  from  his  acts :  The  King  v.Moore.  (a) 
The  entertiunment  in  question  was  clearly  a  ^'  dramatic 
entertainment,"  and  the  place  a  ^^  place  of  dramttic 
entertainment,"  within  the  words  and  meaning  of  the 
statute  :  Lee  v.  Simpson,  (b) 

Upon  the  evidence,  the  jury  could  not  have  come  to 
any  other  conclusion  than  they  did:  therefore,  Ae 
verdict  cannot  be  impeached,  even  though  there  was 
some  inaccuracy  in  the  direction  of  the  learned  judge: 
Gas  coy  ne  v.  Smith  (c) ;  Taylor  v.  Ashton  (d) ;  Moore  j. 
Tuckwell{e) ;  Hughes  v.  Hughes,  (g) 


Lush  and  Fitzpatrick,  in  support  of  the  rule.  The 
argument  on  the  part  of  the  plaintiff,  assumes  that  the 
thing  complained  of  was  an  illegal  act.  It  is  only  illegal 
inasmuch  as  it  is  an  infringement  or  violation  of  a  pri- 
vate right, — like  the  infringement  of  a  patent.  None 
of  the  cases  cited  have  the  slightest  bearing  upon  the 
question.  The  offender  here, — using  that  term  in  the 
sense  in  which  it  is  used  in  the  statute,  as  explained  by 
the  lord  chief  justice  in  Lee  v.  Simpson,  —  was  SmiAf 
and  Smith  only,  for  whose  sole  profit  the  representation 
took  place.  If  the  defendant  is  liable  for  the  acts  of 
Smith,  where  is  that  sort  of  liability  to  stop?  Is  the 
proprietor  of  a  theatre  to  be  held  responsible,  if,  during 


(a)  SB.  Sf  Ad.  184.  See  the 
observations  upon  this  case,  in 
Richr.Basterfietd,  an«.  Vol.  IV. 
p.  783. 

(b)  iln/e,  Vo!.III.  p.871. 


(c 


c)  M'CleL  Sf  r.  SS$. 
if)  llilf.dir.401.4l6L 
e)  Anie^VoL  L  p.607. 
(p)  l5M.Sfir.70l. 
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ihe  term,  his  lessee  chooses  to  perforin  therein  a  piece 
in  which  some  third  person  has  an  exclusive  copyright  ? 
[Monk,  J •    Add  to  your  proposition,  that  he  knows 
when  he  grants  the  lease  that  the  lessee  intends  to 
represent  pieces  in  which  others  have  copyright]    Be 
it  so ;  still  he  would  not  be  responsible.     In  Holman  v, 
Johnsan(a),  it  was  held  that  an  action  lay  for  goods  sold 
abroad,  which  are  prohibited  here,  if  the  delivery  of 
them  be  complete  abroad;  though  the  vendor  at  the 
time  of  the  sale,  knew  that  they  were  intended  by  the 
vendee  to  be  smuggled  into  England.    The  case  would 
be  different,  if  the  defendant  were  party  to  an  express 
contract  for  doing  the  illegal  act ;   as  in   Cannan  y. 
Bryce  (b)  and   T/ie  Gas^Light  and  Coke   Company  v. 
Turner,  (c)    [Mauley  J.    Here,  the  defendant  concurs 
in,  and  helps,  the  entertainment.   Suppose  a  man  lets  a 
room  with  a  printing-machine  and  types,  knowing  that 
the  tenant  is  about  to  pirate  a  work  in  which  a  third 
person  has  copyright, — would  not  the  former  be  liable? 
Would  he  not  be  concurring  in  the  piracy  ?]      Clearly 
not*    In  the  case  supposed,  there  is  no  contract  for  the 
doing  of  an  illegal  act     \Maule,  J.      The  defendant 
disregards  the  notice  sent  to  him  by  the  plaintiff's 
attorney.]    He  had  then  let  the  room  to  Smith ;  and 
he  could  not  justify  the  breaking  his  contract  with  him, 
merely  because  Smith  might  possibly  contemplate  doing 
something  that  would  render  him  {Smith)  liable  to  an 
action.     [Mauley  J.     Suppose  the  defendant  had  con« 
tracted  with  Smith,  that  he,  the  defendant,  would  per- 
form the  principal  part  in  a  certain  dramatic  entertain- 
ment, and  that,  after  the  first  night's  performance,  the 
defendant  had  received  notice  from  the  author,'  that  the 
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peiformance  was  an  infringement  of  his'  obp7T^lt»^ 

tould  the  defendant  hare  peniated  in  performing  i^ 

hecause  he  was  imder  a  eontraot  with  Smith  f],  CerUinfy 

not:  he  would  there  be  an  actor.     The  statute  means  to 

obarge  two  classes  of  persons  only^ — those  who  acfcoaDj 

take  part  in  the  representation, — and  those  who  empldj 

others  for  that  purpose.     [Maule,  J.    All  who  ooixnr 

in  causing  a  thing  to  be  done,  are  persons  who  cause  it 

to  be  done.]    According  to  the  natural  and  onlj^  eon** 

sistent  meaning  of  the  statute,  the  person  ^*  caosog* 

the  representation,  is  he  who,  for  himself,  or  as  agent 

for  another,  seeks  to  derite  profit  from  it:  this  is  olev, 

from  the  latter  part  of  the  section,  which  giTSS  dis 

author  the  option  of  claiming  the  amount  a£  the  profit  cr 

advantage  ikrising  from  the  representation.     Here,  the 

defendant  derives  no  profit  from  the  representation;  not 

had  he  any  knowledge^  at  the  time  he  lei  the  roon^ 

that  any  thing  would  be  done  therein,  to  violate  or 

invade  the  righte  of  another.    If  the  stetnte  had  in* 

tended  to  embrace  persons  so  situated,  it  would  not 

have  been  left  to  inference ;  it  would  have  been  desiiy 

and  unequivocally  expressed.    Some  reliance  seons  to 

;have  been  placed  upon  the  yrord  '' permitting"  in  tin 

;5  &  6  Vioi,  Ci  45.  Si  20.  i  but  tbat  word  does  not  oeoor 

in  that  part  of  the  clause  which  afiecte  to  deal  Irith  thi 

offence. 

Cur*  adv.  m^ 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court: 

This  is  an  action  founded  On  the  statute  5  &  6  VkL 
X.  45*  SB^  20,  21.,  by  which  the  provisions  of  the  dnh 
matic  copyright  act,  S  &4  ff\  4.  c.  15.,  are  extended  to 
musical  compositions. 

The  2nd  section  of  the  latter  act.provides,  in  efect, 
that,  if  any  person  shall,  during  the  continuance  of  the 
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eo))irrtglit5  without  the  consent  in  writing  of  the  pro- 
prietors ther^fj  represent^  or  cause  to  be  represented, 
any  dramatic  production^  at  any  pUce  of  dramatic  en- 
tertainment^  ''every  such  offender"  shall  be  liable,  for 
every  such  representation,  to  the  payment  of  40^.,  or  to 
the  full  amount  of  the  benefit  arising  therefrom,  or  the 
loss  sustained  by  the  proprietor  of  the  copyright  (which- 
ever shall  be  the  greater  damages),  to  be  recovered  by 
such  proprietor,  with  double  costs  of  suit. 

In  the  present  case,  the  plaintifl^  as  the  proprietor  of 
a  certain  musical  composition,  sought,  under  these  enact- 
ments, to  recover  damages  from  the  defendant;  and 
the  declaration  charged  him  with  having  represented, 
and  caused  to  be  represented,  at  a  certain  place  of 
dnunatio  entertunment,  a  musical  composition  called 
^The  Slup  on  Fire."  The  defendant  pleaded  not 
guilty ;  and,  the  cause  having  come  on  for  trial  before 
the  lord  chief  justice  at  Guildhally  the  plaintiff  recovered 
A  verdict)  with  leave  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit.(a) 

'  A  rule  having  been  obtained  accordingly,  the  point 
upon  which  the  argument  ultimately  turned,  on  shewing 
oanse,  was,  whether,  at  the  trial,  there  was  any  evidence 
tot  the  jury,  to  shew  that  the  defendant  either  re- 
presented or  caused  to  be  represented  the  musical  com- 
position in  question.  And  we  are  of  opinion,  afker 
consideration,  that  there  was  no  such  evidence;  and 
that  therefore  the  rule  must  bo  made  absolute  for  en- 
tering a  nonsuit 

'  It  speared,  at  the  trial,  that  ''The  Ship  on  Fire*" 
had  been  represented  at  The  Horns  Tavern  at  Ken^ 
mnfftan^  of  which  the  defendant  was  the  landlord ;  and 
that  a  room  in  that  tavern  had  been  hired  from  the 
defendant  by  one   Smith,  for  the  purpose  of  public 
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evening  musical  entertainments;  that,  after  the  pe^ 
formances^  consisting  of  ''The   SUp  on  Fire,"  and 
other  musical  compositions,  had  been   continued  for 
some  nights,  notice  was  given  to  the  defendant,  hj  the 
plaintiff,  that  he  was  the  proprietor  of  the  copyright  of 
''  The  Ship  on  Fire,"  and  required  that  its  representa- 
tion should  be  discontinued ;  that  the  defendant,   after 
this  notice,  Lad  some  communication  with  Smith,  who 
avowed  his  resolution  of  continuing  tiie  representation, 
notwithstanding  the  notice ;  and  that  the  representation 
was  accordingly  continued  by  him,  without  any  oppod- 
tion  on  the  part  of  the  defendant,  in  the  room  at  The 
Horns  Tavern.     It  was  also  proved,  that  the  defendant 
furnished  the  platform  and  the  lights  for  these  pa- 
formances,  and  allowed  bills  of  them  to  be  put  up  in  the 
tavern,  and  tickets  of  admission  to  be  advertised  to  be 
sold  at  the  bar ;  and  that  he  had  himself  sold  one  of 
such  tickets. 

But  we  are  of  opinion  that  those  facts  afforded  no 
evidence  that  the  defendant  represented,  or  caused  to 
be  represented,  the  musical  composition  in  question, 
within  the  iheaning  of  the  statute :  for,  we  thinly  — 
having  regard  to  the  object  of  the  act,  and  the  language 
of  the  2nd  section, — that  no  one  can  be  connderedaaan 
offender  against  the  provisions  of  it,  so  as  to  subject 
himself  to  an  action  of  this  nature,  unless,  by  himself 
or  his  agent,  he  actually  takes  part  in  a  representation 
which  is  a  violation  of  copyright.  And,  if  it  were  to 
be  held,  that  all  those  who  supply  some  of  the  means  of 
representation  to  him  who  actually  represents,  are  to  be 
regarded  as  thereby  constituting  him  their  agent,  and 
thus  causing  the  representation,  within  the  meaning  of 
the  act,  such  a  doctrine  would,  we  think,  emfanoe  a 
class  of  persons  not  at  all  intended  by  the  l^ishitor& 

On  these  grounds,  we  are  of  opinion  that  the  ruk 
must  be  made  absolute. 

Rule  absolutes 


IS  VICTORIA. 

Locke f  for  the  plain  tifF,  on  a  subsequent  day  (  Dec.  4), 
observed  that  the  learned  judge  had  not  reserved  the 
defeadant  leave  to  move  for  a  nonsuit,  and  therefore 
that  the  result  of  the  decision  of  the  court  would  be^ 
that  there  must  be  a  new  trial. 
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Lush^  for  the  defendant,  agreed  that  this  was  so. 

Maijle,  J.  There  was  no  evidence  that  could  pro- 
perly be  submitted  to  the  jury  to  affect  Briant:  there 
ought,  therefore,  to  have  been  a  nonsuit.  If,  however, 
the  point  was  not  reserved,  we  can  only  grant  a  new 
trial. 

Rule  absolute,  for  a  new  trial. 


Thompson  v.  The  Wesleyan  Newspaper 

Association. 


Dee.  10. 


T 


HIS  was  an  action  of  assumpsit  on  two  bills  of  By  the  deed 
^     »  of  aetdement 

^^^b^°Se.  of  •  joint. 

The    first   count    of  the  declaration    stated,    that,  itock  com- 

"  whereas  Tlie  Wesleyan  Newspaper  Association   were  ^^1*  ^'"" 
and  are  constituted  under  and  by  virtue  of  a  certain  tered  under 

deed  of  settlement,  bearing  date,  to  wit,  the   1st  of  theT&srtcf. 

c.  110.,  it 

waf,  amongst  other  things,  provided  that  it  should  not  be  lawful  for  the  directors 
to  contract  any  debts,  in  conducting  the  affairs  of  the  company,  beyond  the  sum 
of  100/.  at  any  one  time,  except  in  the  case  of  the  purchase- money  for  a  certain 
newspaper,  of  which  the  board  of  directors  might  leave  unpaid  any  part,  not 
exceeding  1000/.,  and  might  issue  '' a  promissory  note,"  or  accept  ''a  bill  of 
exchange,"  on  belialf  of  the  company,  for  such  balance :  -^  Held,  that  the 
substance  of  the  authority  was,  that  the  directors  might  contract  a  debt  to  the 
amount  of  1000/.,  and  secure  it  by  a  negotiable  instrument;  and  that  the  di- 
rectors, having  contracted  a  debt  to  that  amount,  were  not  precluded  from  giving 
security  for  it,  with  its  legal  accretions,  by  several  notes  or  InUs,  instead  of  a 
single  note  or  bill. 

• 

VOL.  viir.  —  C.  B.   ^  3  I 
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1849.        Matcky  1847 ;  and  whereas  the  directors  for  the  time 

— -—        being  of  the  said  association  were  and  are  anthoriaed 

Tboufson     jjjy  ^^  gj^j^  jg^  ^£  settlement  to  accept  the  bills  of 

The         exchange  hereinafter  mentioned ;  ^  and  it  then  pro* 

Weslbyan     cceded  to  state,  that  afterwards,  to  wit,  on  the  4th  of 

Amociatzon     •'"^^>  1847,  a  certain  person,  designated  in  the  said  bilk 

of  exdiange  as  hereinafter  next  mentioned  as  Ed.  Healq, 
and  whose  name  is  otherwise  unknown  to  the  plaintiff 
by  the  said  name  and  description  of  JEd.  Healey^  nude 
two  bills  of  exchange  in  writing,  and  directed  the  same 
to  the  defendants,  and  thereby  required  the  defendants 
to  pay  to  the  said  Ed.  Healey,  or  his  *order,  lOTiL  U.  ML, 
value  received,  four  months  after  the  date  thereof 
which  period  had  elapsed  before  the  commencement  of 
this  suit;  that  thereupon  certain  persons  designated 
and  described  in  and  upon  the  said  bills  of  exchange  as 
J.  Hiley  and  J.  Warey  and  then  being  two  of  the 
directors  of  The  Wesleyan  Newspapei'  Association,  for 
and  on  behalf  thereof,  by  the  sud  names,  designations^ 
and  descriptions  aforesud,  according  to  and  in  pur- 
suance of  the  said  statute,  accepted  the  said  bill,  by 
writing  their  said  names  across  the  same,  and  statii^ 
that  they  accepted  the  same  for  and  on  behalf  of  the 
said  association,  —  and  which  said  acceptance  then  was 
and  is  countersigned  and  subscribed  by  one  Edward 
Brewtnally  then  being  the  managing  director,  and  an 
officer  of  the  said  association,  appointed  by  the  said 
association  to  act  for  them  in  that  behalf;  and  the  said 
person  so  designated  as  aforesaid  as  Ed.  Hedley  then 
indorsed  the  same  to  the  plaintiff;  and  the  said  defend- 
ants then  promised  the  plaintiff  to  pay  the  amount  of 
the  said  bill  according  to  the  tenor  and  effect  thereof, 
and  of  the  said  acceptance  and  indorsement. 

The  second  count  was  similar  in  form,  upon  a  UD 
for  52/.  2s.  11(2.,  bearing  date  the  4th  oiJwnt,  1847. 
Pleas,  —  first,  to  the  first  count,  that  the  directws 
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for  the  time  being  of  the  said  fVesleyan  Newiq^aper  As-  1849. 
sodatian  were  not  authorised  by  the  said  deed  of  settle- 
ment to  accept  the  eeid  bills  of  exchan^re  in  the  said 
first  count  mentioned ;  —  Secondly^  that  the  said  persons  The 
80  designated  and  described  in  and  upon  the  said  bill  in  Weslbyan 
the  said  first  count  mentioned,  as  J.  Hiley  and  J.  fFare,  Xjjooiation. 
did  not  accept  the  said  last-mentioned  bill  for  and  on 
behalf  of  the  said  Wesleyan  Newspaper  Association^  nor 
were  they,  at  the  time  of  the  said  acceptance  thereof, 
directors  of  the  said  Wesleyan  Newspaper  Association ; 
—  Thirdly,  that  the  said  last-mentioned  bill  was  not 
expressed  to  be  accepted  by  the  said  persons  so  desig- 
nated and  described  as  last  aforesaid,  on  behalf  of 
the  said  Wesleyan  Newspaper  Association ;  —  Fourthly, 
that  the  said  acceptance  of  the  said  last-mentioned  bill 
was  not  countersigned  by  the  said  Edward  Bretpinatt, 
nor  was  the  said  Edward  BrewtnaU  an  appointed  officer 
in  that  behalf  of  the  said  Wesleyan  Newspaper  Asso- 
ciation* 

There  were  similar  pleas  to  the  second  count. 

The  cause  was  tried  before  Maule,  J.,  at  the  second 
sitting  at  Westminster,  in  Easter  term,  1848.  It  ap- 
peared that  The  Wesleyan  Newspaper  Association  was  a 
joint-stock  company,  completely  registered  under  the 
statute  7  &  8.  Vict  c.  110. ;  that  the  bills  of  exchange  in 
question  had  been  accepted  on  behalf  of  the  company  in 
part-payment  of  the  purchase-money  for  a  newspaper, 
for  which  they  had  agreed  to  give  2000/.,  —  1000/.  to 
be  paid  in  cash,  and  the  remaining  1000/.  by  a  promis- 
sory note ;  that'  the  note  had  accordingly  been  given, 
but  that  the  directors,  to  accommodate  the  payee,  who 
was  unable  to  negotiate  it,  afterwards  consented  to 
divide  the  amount  into  smaller  bills,  —  the  whole 
amounting,  with  interest  for  the  time  they  had  to  run, 
to  1022/. ;  and  that  the  bills  declared  ou  were  two  of 
those  substituted  bills. 

3i  2 
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The  deed  of  settlement  of  the  association  was  put  in 

by  the  plaintiff.     The  55th  clause  provided  that  "it 

should  not  be  lawful  for  the  directors  to  contract  any 

debts,  in  conducting  the  affairs  of  the  company,  beyond 

the  sum  of  lOOL  at  any  one  time,  except  in  the  case  of 

the  purchase-money  for  the  said  newspaper,  —  of  which 

purchase-money  the  board  of  directors  might  leaTe 

unpaid  anypart,  not  exceeding  lOOOZ.,  and  might  issue 

a  promissory  note,  or  accept  a  bill  of  exchange,  on 

behalf  of  the  company,  for  such  balance,  and  should 

cause  such  promissory  note  or  bill  of  exchange  to  be 

made,  drawn,  indorsed,  or  accepted,  in  manner  directed 

by  the  joint-stock  companies  re^stration  and  regoiar 

tion  act." 

It  was  objected,  on  the  part  of  the  defendants,  thtt, 
under  the  above  clause,  the  directors  were  only  autho- 
rised to  accept  one  bill  or  note,  and  that,  having  exer^ 
cised  that  authority, '  they  were  not  warranted  in 
accepting  the  substituted  bills;  and,  further,  that  the 
sum  to  which  their  authority  was  limited,  had  been 
exceeded. 

On  the  other  hand,  it  was  submitted,  that  the  fiur 
meaning  of  the  55th  clause  was,  that  the  directors 
might  accept  to  the  amount  of  10002. ;  that  the  excetf 
beyond  the  1000/.  was  made  up  of  interest ;  that,  at  lU 
events,  the  objection  as  to  the  amount  could  not  iqppiy 
to  the  earlier  bills  (which  these  were) ;  and  that  a  bona 
fide  holder  for  value,  having  no  knowledge,  or  means  of 
Knowledge,  of  the  mode  of  issuing  the  bills,  was  not  to 
be  affected  by  any  irregularity. 

It  was  also  objected,  on  the  part  of  the  defendaotSy 
that  the  bills  were  not  countersigned  by  the  secretai7y 
pursuant  to  the  45  th  section  of  the  7  &  8  Vict  r.  110. 

A  verdict  was  found  for  the  defendants  on  the  first 
and  fifth  issues,  and  for  the  plaintiff  upon  all  theothen: 
nnd  leave  was  reserved  to  the  plaintiff  to  move  to  enter 
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the  verdict  ibr  bini  on  tbc  first  and  fifth  ie^ues  also;  1849. 

and  leave  was  likewise  reserved  to  the  defendants  to  —    , 

enter  a  verdict  for  them  on  the  fourth  and  eighth  issues,  THOM^so^ 

which  raised  the  objection  last  urged  by  them  at  the  xhe 

trial.  Wesleyan 

Kules  nisi  were  obtained  accordingly,  in  Easter  term,  AggociATioic. 
1848,  by  ByleSf  Seijt.,   for  the  plaintiff,  and  by  TaU 
fourd,    Serjt.,  for  the   defendants,  —  the   latter  was, 
however,  abandoned  upon  the  argument. 

Talfourd,  Serjt.,  and  Gra^y  in  Easter  term  last, 
shewed  cause  against  the  plaintiff's  rule.  The  only 
question  is,  whether  the  directors  of  this  association  had 
authority,  under  the  7  &  8  Vict,  c,  110.,  and  the  deed  of 
settlement  registered  pursuant  thereto,  to  accept  these 
bills.  The  44th  section  of  that  act  (a)  regulates  con- 
tracts generally  that  are  entered  into  by  and  with  joint- 
stock  companies.  And  the  45  th  applies  to  bills  of  ex- 
change :  it  enacts,  ^^  with  regard  to  bills  of  exchange 
and  promissory  notes  made,  accepted,  or  indorsed  on 
the  behalf  or  account  of  any  such  company,  so  far  as 
relates  to  the  mode  of  making,  accepting,  or  indorsing 
the  same,  and  to  the  liability  of  any  such  company 
thereon,  that,  if  the  directors  of  the  company  be  autho- 
rised by  deed  of  settlement  or  bye-law  to  issue  or  accept 
bills  of  exchange  or  promissory  notes,  then  every  such 
bill  of  exchange  or  promissory  note  shall  be  made  or 
accepted  (as  the  case  may  be)  by  and  in  the  names  of 
two  of  the  directors  of  the  company  on  whose  behalf  or 
account  the  same  may  be  so  made  or  accepted,  and 
shall  be  by  such  directors  expressed  to  be  made  or 
accepted  by  them  on  behalf  of  such  company ;  and  that 
every  such  bill  of  exchange  and  promissory  note  so 
made  or  accepted  as  aforesaid,  shall  be  countersigned  by 

(a)  Vide  ante,  p.C?!. 
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the  secretary  or  other  appointed  officer  of  the  compuiy 
on  whose  behalf  the  same  is  expressed  to  be  made 
or  accepted ;  and  that  every  bill  of  exchange  so  made  as 
aforesaid^  or  received,  by  or  on  behalf  of  the  company, 
may  be  indorsed  in  the  name  of  the  company  by  any 
officer  authorised  by  deed  of  settlement  or  bye-hw  in 
that  behalf;  and  that  every  such  bill  of  exchange  or 
promissory  note  so  made,  accepted,  or  indorsed  as  afore- 
said, shall,  immediately  after  the  making,  accepting,  or 
indorsing  of  the  same,  be  reported  to  the  proper  officer 
of  the  company  on  whose  behalf  the  same  shall  have 
been  made,  accepted,  or  indorsed,  and  such  last-men- 
tioned officer  shall  enter  the  same  in  proper  books,  to 
be  kept  for  that  purpose ;  and  that,  if  any  such  bill  of 
exchange  or  promissory  note  be  not  so  reported  and 
entered,  then  the  officer  by  whose  default  such  bill  or 
note  shall  not  be  so  reported  or  entered,  shall  be  liable 
to  repay  to  the  company  the  amount  which  the  com- 
pany shall  pay  or  be  liable  to  pay  in  respect  of  such  bill 
or  note."    By  the  terms  of  the  deed  of  settlement,  the 
directors  were  not  to  contract  any  debts  exceeding  in 
the  whole  100/.,  except  for  one  particular  and  specified 
purpose ;  and,  as  to  that,  their  authority  was,  to  **  laeae 
a  promissory  note  or  accept  a  bill  of  exchange  on  behalf 
of  the  company  "  for  that  amount     Having  once  done 
that,  their  authority  was  at  an  end.     Even  if  this  had 
been  an  ordinary  partnership,  such  an  authority  woold 
not  be  presumed.     Greenslade  v.  Dower  (a)  is  exactly 
in  point :  there,  A.  and  B.  agreed  to  take  a  farm,  and 
pay  C,  the  former  occupier,  for  certain  articles,  by  bilb 
at  three  months,  and  C.  afterwards,  without  the  know- 
ledge  or   consent  of  A,,  took  from  B*   bills  for  the 
amount,  payable  at  six  and  twelve  months,  accepted  by 
himself  in  his  own  name  and  ^.'s ;  and  it  was  held,  that 


(fl)  IB.  6^  a  635,,  1  M.  Si  n.  640. 
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As  conld  not  be  sued  on  these  bills.     Lord  Tenterden        1849. 
flays :   ^^  The  agreement  signed  by  Colemany  was,  that 
the  amount  of  the  valuation  should  be  paid,  partly  in 
cash,  and  partly  by  bills  at  a  certain  date ;  and  the  only         The 
question  is,  whether  Coleman  ever  authorised  Dower  to    WisLBYAif 
pay  by  bills  at  a  longer  date.     Willoughby  (the  drawer)   AaMoiATiiwr. 
knew  the  terms  of  the  original  agreement,  and,  as  he, 
with  that  information,  took  bills  not  drawn  according 
to  those  terms,  he  took  them  at  his  own  periL"     So, 
here,  the  party  taking  these  bills,  had  the  means  of  in- 
forming himself  whether  or  not  they  were  drawn  and 
mccepted  in  conformity  with  the  authority  given  to  the 
directors  by  the  deed  of  settlement  (a)    The  directors 
of  a  company  incorporated  by  act  of  parliament  for 
making  a  cemetery,  being  impowered  thereby  to  make 
contracts  and  bargains  touching  the  undertaking,  and 
to  do  and  transact  all  other  matters  which  shall  be 
requisite  to  be  done  and  transacted  for  the  direction  and 
management  of  the  affairs  of  the  company,  are  not 
thereby  authorised  to  raise  money,  for  the  purposes  of 
the  undertaking,  by  accepting  or  indorsing  bills  of  ex- 
change :  Steele  v.  Harmer.  (i)     In  Ridley  v.  The  Phf" 
vnouih,  Sfc.y  Grinding  and  Baking  Company^  and    The 
JKingsbridge  Flour^Mill  Company  v.  The  Plymouth^  Sfc., 
Grinding  and  Baking  Company  (c),   it  was  held  that 
persons  seeking  to  render  joint-stock  companies,  com- 
pletely registered  under  the  7  &  8  Vict  c.  110.,  liable  on 
contracts  made  with  the  directors,  must  shew  their  au- 
thority to  bind  the  company,  either  by  the  production 
of  the  registered  deed  of  settlement,  or  by  proof  that 
the  body  of  shareholders  authorised  particular   indi- 
viduals to  make  contracts  binding  on  the  company,  — 
even  where  the  company  is  shewn  to  have  the  benefit  of 


(a)  7*8  Vict.  c.n0.9.\ 8.  (c)  2  Exch.  711, 

(6)  14  3f.i^  IT.  831. 
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1849.         the  goode.  (a)    Parke^  B.,  there  eays :  "  The  7  &  8  Vict. 

■  c.  110. «.  ?•  provides  that  there  shall  be  no  complete 

Thompson     registration  of  such  a  joint-stock  company^  until  a  cc^ 
XlJe         of  their  deed  of  settlement  shall  have  been  delivered  to 
Weslbtajc    the  registrar  of  joint-stock  companies.     It  is,  therefore, 
AMmnlnoif    competent  to  every  person  dealing  with  such  a  com- 
pany, to  ascertain  the   objects  of  the'  company ;  fcv  the 
deed  must  specify  them,' and  also  who  the  directors  are; 
and  any  person  may  find,  in  that  deed,  the  duties  of  the 
directors,  and  their  powers,  as  between  them  and  the 
company.     Therefore,  every  person  seeking  to  bind  the 
company  by  a  contract  with  the  directors,  roust  give 
some  proof  of  their  authority."     Here,   the  directors 
having  once  exercised  the  authority  given  to  them,  by 
signing  the  promissory  note  for  1000/.,  they  could  not 
exercise  it  again ;  and  clearly  not  to  a  greater  extent 

The  case  of  Thompson  v.  TTie  Universal  Salvage 
Company  (b)  is  almost  identical  with  the  present.  In 
an  action  against  a  joint-stock  company  upon  a  promis- 
sory note,  the  declaration  stated,  that  the  company  was 
completely  registered ;  that  one  Samuel  Price  and  one 
Christopher  Lund,  then  being  two  of  the  directors  of  the 
company,  made  their  promissory  note,  and  thereby 
promised,  on  behalf  of  the  company,  to  pay  to  the 
plaintiff,  or  his  order,  32/.  4«.  dd.,  the  balance  of  the 
plaintiff's  account  due  from  the  company ;  which  note 
was  then  signed  by  Samuel  Price  and  Christopher  Lwd^ 
and  was  then  made  by  them  and  in  their  own  names^ 
and  on  behalf  of  the  company,  and  then  was  and  is 
expressed  by  them  to  be  made  on  behalf  of  the  company, 
and  was  then  countersigned  by  the  secretary  of  the 
company;  and  thereupon  the  company,  in  consideration 
of  the  premises,  then  promised  the  plaintiff  to  pay  him 

(a)  Sed  vide  Smith  v.  The  (6)  \Exck.G9^. 

Hull    Qla99    Company,    ante, 
p.  668. 
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the  amount  of  the  note  according  to  the  tenor  and        1849. 
effect  thereof:  and  the  count  was  held  bad  on  general       — 
demurrer, — although  the  note  appeared  to  be  drawn  in     Thompson 
the  form  required  by  the  45th  section  of  the  statute ;  ^  i',^ 

because  there  was  no  allegation  that  the  two  directors  WEfiLSTAN 
had  authority  to  make  the  note.  The  findinc,  therefore,  Nbwsfapir 
that  the  bills  were  accepted  for  and  behalf  of  the  associ- 
ation, does  not  affect  the  question  upon  these  issues,  or 
entitle  the  plaintiff  to  judgment  on  the  whole  record. 
It  is  said  that  the  plaintiff,  being  a  holder  for  value, 
was  under  no  obligation  to  inquire  into  the  authority  of 
the  directors  to  accept.  That  clearly  is  a  fallacy ;  for 
the  plaintiff,  upon  obtaining  judgment  against  the  asso- 
ciation, may  proceed  to  execution  against  any  individual 
shareholder,  in  the  manner  pointed  out  by  the  7  &  8  VicL 
c,  110.  ss.  66.  68. ;  and  therefore  the  court  will  look  at 
this  case  as  if  it  were  an  action  originally  brought 
against  an  individual  member  of  the  association. 
[  fFilde,  C.  J.  As  amongst  themselves,  no  doubt,  the 
members  are  bound  by  the  covenants  in  their  deed  of 
settlement ;  but,  is  the  public  bound  to  see  that  every 
regulation  has  been  properly  carried  into  effect  ?] 

ByleSf  Serjt,  and  fVilles,  in  support  of  the  rule.  It 
is  submitted,  —  first,  that  the  directors  in  this  case 
duly  exercised  the  authority  conferred  upon  them  by 
the  deed,  —  secondly,  that,  the  plaintiff  being  a  bond 
Jide  holder  for  value,  it  is  not  competent  to  the  defend- 
ants to  dispute  the  extent  of  the  authority  of  the 
directors,  it  being  conceded  that  they  had  some  autho- 
rity. Even  if  the  plaintiff  be  driven  to  rely  on  the 
55th  clause  of  the  deed  of  settlement,  what  tlie  directors 
did  here  was  fully  justified.  That  is  merely  an  enabling 
provision ;  it  is  not  to  be  construed  with  the  strictness 
contended  for  on  the  other  side.  The  rule  of  law  is 
well  settled,  that  private  arrangements  between  partners 
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do  not  affect  the  interests  of  third  persons,  unless  they 
have  notice  of  the  circumstances  attending  the  transac- 
tion.    Greenslade  v.  Dower  has  no  application :  it  was 
the  case  of  a  farming  partnership ;  and  the  party  taking 
the  bills  had  notice  of  the  terms  of  the  agreement  The 
Wesleyan  Newspaper  Association   stands   in   the  same 
position  as  any  other  principal,  who  is  bound  by  the 
acts  of  his  agent  within  the  scope  of  sudi  agent^s  au- 
thority, although  it  may  have  been  irregularly  exer- 
cised.    Taking  the  whole  of  the  deed  of  settlement 
together,  it  confers  upon  the  board  of  directors  a  ge- 
neral  power  to  manage  the  affidrs  of  the  company:  and, 
as  long  as  they  continue  to  act  substantially  within  the 
scope  of  the  authority  reposed  in  them  by  the  deed, 
their  acts  bind  the  association,  as  being  the  acts  of  its 
accredited  agents.      Suppose  the  holder   of  this  bill 
knows  of  the  limitation  of  the  authority,  but  is  ^onrnt 
of  the  fact  of  the  limits  having  been  transgressed, — 
what  then  is  his  position?     \^CressweU^  J.     He  knows 
that  no  common-law  authority  existed.]     In  Stark  r. 
The   Highgate'Archway    Company  (a),    Gibbs,   C.  J., 
declined  to  receive  evidence  tending  to  shew  that  notes 
issued  by  the  company,  were  issued  for  a  purpose  dif- 
ferent from  that  for  which  they  had  authority  to  issue 
them,  —  thinking  that,  if  the  company  were  justified 
by  their  act  in  issuing  notes  payable  to  order,  it  could 
not  have  been  intended  that   an   indorsee   for  value 
should  be  bound  to  see  to  that  of  which  he  must  neces- 
sarily be  ignorant,  viz.  the  reasons  which  induced  the 
company  to  issue  the  notes.      iCresswell,  J.     Is  not 
this  like  taking  an  overdue  bill?     The  plaintiff  takes  it 
upon  the  faith  of  the  person  from  whom  he  receives  it 
If  it  turns  out  that  it  is  drawn  in  the  way  provided  for 
by  the  act  of  parliament  and  the  deed  of  settlement,  be 


(a)  5  Taunt.  792. 
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has  his  remedy  against  the  assooiation ;  otherwise  not.]         1849. 
What  is  there  upon  the  face  of  either  of  these   bills        — 
to  shew  a  person  to  whose  hands  it  might  come,  that      *  "o***^^ 
the  limit  contained  in  the  5oth  clause  Iiad  been  ex-  The 

ceeded?]  [CoUman,  J.  Your  argument  would  charge  Wbslbyan 
the  company  to  the  extent  of  10,000/.,  provided  each  Aswoiation. 
bill  were  less  than  100/.,  in  the  hands  of  innocent 
indorsees.]  Exactly  so.  [WT/tfe,  C.  J.  On  whom 
would  rest  the  ontis  of  shewing  wl\ether  the  particular 
bill  sued  upon,  was  within  or  beyond  the  prescribed 
limit?]  A  band  fide  holder  would  have  no  means  of 
ascertaining  that,  by  going  to  the  registrar's  office,  or 
consulting  the  act  of  parliament. 

The  allegation  in  the  first  count,  which  is  traversed 
by  the  first  plea, — that  ''the  directors  for  the  time 
being  of  the  said  association  were  and  are  authorised  by 
the  sfud  deed  of  settlement  to  accept  the  bills  of 
exchange  hereinafter  mentioned," — might  be  expunged 
firom  the  declaration,  and  enough  would  remain  to 
entitle  the  plaintiff  to  judgment.  This  record  finds  that 
the  parties  who  accepted,  were  authorised  by  the  associa- 
tion to  accept,  and  that  the  person  who  countersigned, 
had  authority  to  countersign.  What  the  record  states 
must  be  assumed  to  be  true.  There  is  enough,  there- 
fore, to  justify  the  court  in  giving  judgment  for  the 
plaintiff  on  both  these  issues. 

CuTm  adv.  vidt, 

CuESSWELL,  J.,  now  delivered  the  judgment  of  the 
court 

This  was  a  motion,  on  the  part  of  the  plaintiff* 
(pursuant  to  leave  reserved  to  him  at  the  trial  of  the  ' 
cause),  to  enter  a  verdict  on  the  first  and  fifth  issues, 
which  were  similar  issues,  applying  to  the  first  and 
second  counts  of  tlie  declaration,  and  which  raised  the 
question  whether  the  directors  of  The  Wesleimn  News- 
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registered  under  the  statute  7&8  Vict  c.  110.,  —  had 

authority  to  accept  the  two  bills   upon  which  thoee 

The         counts  were  framed. 

Wbsletait         jt  appeared  in  evidence,  that  the  directors,  on  behalf 

AsiocuTiozr.    ^^  ^^  company,  had  purchased  a  new8pi^>er,  and,  in 

payment  of  part  of  the  price,  made  and  delivered  a 
promissory  note  for  lOOOJL  The  payee,  not  being  aUe 
to  negotiate  a  note  of  that  amount,  asked  them  to  gi?e 
him,  in  lieu  of  it,  bills  of  exchange  for  several  smaller 
sums,  amounting  together  to  lOOOil  and  interest,  caka- 
lated  up  to  the  time  when  they  would  become  due. 
Two  of  such  bills  were  accordingly  accepted,  and  were 
indorsed  to  the  plaintiff  for  value* 

The  pleas  to  the  first  count  were,  —  first,  that  the 
directors  were  not  authorised  by  the  deed^  of  settlement 
to.  accept  the  bill,  —  secondly,  that  the  directors  did  not 
accept  it,  —  thirdly,  that  the  bill  was  not  expressed  to 
be  accepted  on  behalf  of  the  company,  —  fourthly,  that 
the  bill  was  not  countersigned  by  the  proper  officer,  as 
prescribed  by  the  statute  7  &  8  Vict  c.  110.  #•  45.  A 
similar  set  of  pleas  was  pleaded  to  the  second  count 

At  the  trial,  the  plaintiff  having  had  the  verdict  on 
all  the  issues  joined  on  these  pleas,  except  the  first  and 
fifth,  a  cross-rule  was  obtained,  on  behalf  of  the  defend- 
ants,  to  enter  a  verdict  for  them  on  the  fourth  and 
eighth  issues. 

When  the  two  rules  came  on  to  be  argued,  the 
counsel  for  the  defendants  in  effect  abandoned  their 
cross-rule ;  and  the  argument  was  confined  to  the  ^ngle 
question,  whether  the  directors  had  authority,  under  the 
deed  of  settlement,  to  accept  the  bills. 

The  55th  clause  stipulates  that  ''it  shall  not  be 
lawful  for  the  directors  to  contract  any  debts  in  con- 
ducting the  affairs  of  the  company,  beyond  the  sum 
of  100/.  at  any  one  time,  except  in  the  case  of  the 
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purchase-money  for  the  said  nevvspaper, — of  which 
parchase-money  the  board  of  directors  may  leave  un- 
paid any  part,  not  exceeding  1000/.,  and  may  issue  a 
promissory  note,  or  accept  a  bill  of  exchange,  on  behalf 
of  the  company,  for  such  balance,  and  shall  cause  such 
promissory  note  or  bill  of  exchange  to  be  made,  drawn, 
indorsed,  or  accepted  in  manner  directed  by  the  said 
|oint-8tock  companies  registration  and  regulation  act" 

It  was  contended,  on  behalf  of  the  defendants,  that 
the  directors  had  no  authority  to  issue  notes  or  accept 
bills,  except  the  limited  one  conferred  by  thb  clause ; 
and  that  the  acceptance  of  the  bills  in  question  was  not 
warranted  by  that  authority,  —  first,  because  the  au- 
thority had  been  exhausted  by  issuing  the  previous  note 
for  1000/.,  —  and,  secondly,  because  the  special  autho- 
rity, in  order  to  be  properly  exercised,  should  have  been 
pursued  in  its  exact  terms ;  whereas,  the  acceptances  on 
which  the  action  was  founded  were  a  departure  from 
those  terms,  both  because  they  constituted  several  in- 
Btruments,  instead  of  a  single  one,  and  also  because 
they  exceeded,  in  the  aggregate,  the  sum  of  1000/.,  to 
which  the  authority  was  limited. 

But  we  are  of  opinion  that  we  are  not  bound  to 
construe  the  authority  so  strictly.  It  cannot,  we  think, 
be  regarded  as  a  mere  authority,  to  be  exercised  in  the 
very  terms  in  which  it  is  given ;  for,  it  is,  in  fact,  an 
arrangement  between  partners  as  to  the  mode  in  which 
ft  certain  number  of  them  shall  conduct  the  business  in 
which  they  have  a  common  interest.  The  substance  of 
the  authority  is,  that  they  may  contract  a  debt  to  the 
amount  of  1000/.,  and  secure  it  by  a  negotiable  instru- 
ment. And,  giving  a  reasonable  construction  to  the  au- 
thority, thus  considered,  we  are  of  opinion  that  the  direc- 
tors, having  contracted  a  debt  to  the  amount  of  1000/., 
were  not  prevented  from  giving  security  for  it,  with  its 
le^al  accretions,  by  several  notes  or  bilh,  instead  of  a 
single  one. 


1849. 

Thoupsok 

The 
Wbslevak 

NbWS  PAPER 

Association. 


862 


)IICHA£LMA8  VACATION, 


1849. 

Tbompson 

The 

Webleyan 

Newspaper 

AsaociATioN. 


There  are  eeTeral  other  clauses  in  the  deed,  to  which 
our  attention  was  called  by  the  counsel  for  the  pluntit^ 
on  the  argument,  as  shewing  that  the  requisite  autho- 
rity is  conferred  on  the  directors.  But  the  opinion  we 
have  expressed  as  to  the  55th  clause,  makes  it  unneces- 
sary to  discuss  any  other. 

The  rule,  therefore,  which  has  been  obtained  <» 
behalf  of  the  plaintiff,  must  be  made  absolute,  and  thit 
obtained  on  behalf  of  the  defendants,  discharged. 

Rules  accordingly. 


Nov.  SO. 


MuKBOE  and  Another  t;^  Bobdisb  and  Another. 


nnmS  was  an  action  of  assumpsit  on  two  foreign  bilb 
of  exchange. 
The  first  count  of  the  declaration  stated  that  the  de- 


The  purchaser 
or  remitter  in 
London,  of 
a  foreign  bill, 
getting  from 

the  drawer,  according  to  the  usage  in  Ijondon,  credit  until  the  next  foreign  post 
day  for  the  amount,  and  deliyering  the  bill  to  the  payee,  who  receives  it  bondfiU 
and  for  value,  the  drawer  is  liable  for  the  amount  to  the  payee,  although,  in  con- 
sequence of  the  purchaser  or  remitter's  failure  before  the  next  foreign  post  day, 
the  drawer  never  receives  value  for  it. 

The  declaration  stated  that  A.  (the  defendant)  made  a  bill  of  exchange,  and 
directed  it  to  B,,  a  merchant  in  France,  requiring  him  to  pay  the  amount  to  tbe 
order  of  C.  (the  plaintiff)  ;  that  A,  delivered  the  bill  to  D.,  who  delivered  it  to  C; 
and  that  B.  refused  payment,  &c.  A.  pleaded  that  he  made  and  delivered  the  bill  to 
D.  for  the  use  of  C.,on  the  faith  and  terms  of  being  paid  the  price  and  value  thereof 
according  to  the  usage  of  merchants  in  that  behalf,  that  is  to  say,  on  the  nest 
foreign  post  day  ;  that  neither  C  nor  any  other  person,  then,  or  at  any  time 
before  or  since,  paid  him  the  said  price  or  value  of  the  bill,  or  any  part  thereof; 
that  he  never  had  any  value  or  consideration  for  the  making  or  delivery  of  the 
bill ;  and  that  C.  always  held  and  still  held  the  same  without  any  value  or  eon* 
sideration  whatever  to  him  {A.)  for  the  same.  Replication,  that,  after  tlie  makiag 
of  the  bill,  and  before  it  became  due,  D.,  who  appeared  to  be,  and  whom  C.  be- 
lieved to  be,  the  lawful  holder,  delivered  the  bill  to  him  for  a  good  aud  vabttUr 
consideration,  and  without  notice  of  the  premises  iu  the  plea  mentioned  :  — 

Held,  that  the  plea  was  no  answer  to  the  action ;  and  that,  even  if  it  were  flif- 
ficient  to  call  upon  C.  to  shew  bonafidef,  he  did  so  by  his  replication. 
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fendants,  on  the  29th  of  October^  1847,  at  London,  made  1849. 
their  bill  of  exchange  in  writing,  and  then  directed  the 
same  to  certain  persons  in  parts  beyond  the  seas,  to 
wit,  certain  persons  carrying  on  business  at,  &c.,  in  the 
kingdom  of  Francty  under  the  style  and  firm  of  Messrs. 
A.  de  Warn  &  Co.,  and  thereby  required  the  last-men- 
tioned persons  to  pay  to  the  order  of  the  plaintiffs  a  cer^ 
tain  snm  of  foreign  money,  to  wit,  the  sum  of  22,628 
francs,  60  centimes,  at  five  days  after  the  date  of  the 
said  bill  of  exchange,  which  period  had  elapsed,  &c. ; 
and  the  defendants  then  delivered  the  said  bill  to  certain 
persons  carrying  on  business  in  London  under  the  firm 
of  Coates  &  Co.,  to  wit,  one  Ezra  Jenks  Coates  and  one 
John  Hilliardy  who  then,  to  wit,  on  the  day  and  year 
aforesaid,  delivered  the  same  to  the  plaintiffs;  yet 
the  said  persons  to  whom  the  said  bill  was  directed  as 
aforesaid,  did  not  pay  the  said  sum  of  money  in  the  said 
bill  mentioned,  or  any  part  thereof,  although  the  same 
was  duly  presented  to  them  for  payment  thereof  when  it 
l)ecame  due,  at  &c.,  in  the  kingdom  of  France,  that  is  to 
laj,  nX London  aforesaid;  and  the  said  bill  was  afterwards, 
X)  wit,  on,  &c.,  duly  protested  for  non-payment  thereof; 
ind,  by  reason  of  the  premises^  the  plaintiffs  were  put 
JO  expense,  to  wit,  &c,  for  the  charges  of  causing  the 
aid  bill  to  be  protested,  —  of  all  which  premises,  the 
lefendants  aflerwards,  to  wit,  on  &c.,  had  notice,  &c. 

Third  plea,  —  that  the  defendants  made  the  bill,  and  Third  plei 
lelivered  the  same  to  the  said  persons  in  that  behalf 
Qentioned,  for  the  use  of  the  plaintiffs,  on  the  faith  and 
erms  of  being  paid  the  price  and  value  thereof,  aniount- 
ng  to  a  large  sum  of  money,  to  wit,  876/.  12^.,  according 
o  the  usage  of  merchants  in  that  behalf,  that  is  to  say, 
m  the  foreign  post-day  which  would  be  next  after  such 
lelivery  ;  but  that,  although  that  day  had  elapsed  long 
lefore  the  commencement  of  this  suit,  neither  the  plain- 
iffis  nor  any  other  person,  then,  or  at  any  time  before 
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or  since^  paid  to  the  defendants  the  said  price  or  value  of 
the  said  bill,  or  any  part  thereof;  and  the  defendants 
never  had  or  received  anj  value  or  consideration  whatr 
ever  for  the  making  or  delivery  of  the  said  bill,  and  the 
plaintiffs  always  held,  and  now  hold,  the  same,  without 
any  value  or  consideration  whatever  to  the  defendants 
for  the  same,  —  verification. 

Replication,  —  that,  after  the  said  bill  was  so  made 
and  delivered  by  the  defendants  to  the  said  persons 
carrying  on  business  in  London  under  the  firm  of 
Coates  &  Co.,  and  before  the  said  bill  became  dne» 
and  before  the  commencement  of  this  suit,  to  wit, 
on  the  29th  of  October,  1847,  they,  the  said  last- 
mentioned  persons,  who  then  appeared  to  be,  and  whom 
the  plaintiffs  then  believed  to  be,  the  lawful  holders  of 
the  said  bill,  and  entitled  thereto,  delivered  the  last-  , 
mentioned  bill  to  the  plaintiffs,  for  a  good,  snffident, 
and  valuable  consideration,  to  wit,  to  the  amoont  of 
the  said  bill ;  and  the  plaintiffs  then  received  the  mat 
for  such  good,  sufficient,  and  valuable  consideration, 
and  without  notice  of  the  premises  in  the  siud  third 
plea  mentioned,  —  verification. 

To  this  replication  the  defendants  demurred  specialljri 
assigning  for  causes,  —  that,  either  the  said  replication 
is  an  argumentative  traverse  of  the  allegations  of  the 
said  third  plea,  being  in  effect  an  averment  that  there 
was  a  sufficient  and  valuable  consideration  for  the  bill, 
as  between  the  plaintiffs  as  payees  and  the  defendants 
as  makers,  or  it  sets  up,  by  way  of  answer  to  the  plea, 
a  consideration  between  the  plaintiffs  and  third  persons, 
not  parties  to  the  bill,  nor  agents  of  or  connected  in 
interest  with  the  defendants ;  and  that  the  plaintiffs  and 
the  defendants  being  the  immediate  parties  io  the 
contract,  as  appears  on  the  face  of  the  bill,  and  it  being 
admitted  by  the  replication  that  there  was  no  considen- 
tion  in  faot  moving  from  the  plaintiffs  to  the  defend- 


13  VICTORIA. 


865 


ants,  the  supposed  promise  or  undertaking  of  the  de- 
fendants was  nudum  pactum,  and  no  action  would  lie  on 
the  bill  at  the  suit  of  the  plaintiffs,  against  the  defend* 
ants  as  makers. 

The  plaintiffs  joined  in  demurrer. 


1849. 

MUNROM 
BORDIBR. 


Greenwood  (with  whom  was  Byles,  Serjt.),  in  sup- 
port of  the  demurrer.  **  This  case  is  governed  by  that  of 
Ihiffet  de  Bras  v.  Forbes,  (a)  There,  the  plaintiff  was  a 
foreigner,  residing  in  Holland;  and,  having  a  large  sum 
of  money  here  in  the  funds,  employed  the  house  of 
Agassiz,  Bouffemont,  &  Co.,  as  his  agents,  to  sell  it  out, 
and  to  remit  it  to  him  in  bills  on  Holland.  Affassiz, 
Rougemonty  &  Co.  applied  to  the  defendants  for  the 
purpose,  and,  on  the  17th  oi  February y  1792,  got  from 
them  bills  on  Holland,  in  favour  of  the  plaintiff.  It 
was  proved  to  be  the  custom  of  London,  for  persons  in 
the  habit  of  remitting  foreign  bills,  to  give  the  bills  on 
one  day,  but  not  to  receive  the  money  for  them  imtil 
the  next  post  day.  In  this  case,  the  next  post  day  was 
Tuesday,  the  2l8t.  On  Monday,  the  20th,  the  house 
of  Agassiz,  Bougemont,  &  Co.  stopped  payment;  so 
that  the  defendants  in  fact  had  never  received  any 
value  for  the  bills  which  they  had  so  drawn  on  Holland 
in  favour  of  the  plaintiff;  and  they  having  ordered 
their  correspondent  abroad  not  to  pay  the  bills  when 
due,  this  action  was  brought  against  them  as  drawers 
of  the  hills.  The  plaintiff's  case  rested  merely  upon 
this — that  the  law-merchant  knows  no  nudum  pactum, 
and  that  the  defendants  should  have  received  the  money 
before  they  granted  the  bills ;  and  that,  in  consequence 
of  their  not  having  then  received  it,  and  Agassiz,  Bouge-^ 
mont,  &  Co.  having  failed,  the  plaintiff  had  lost  the 
money  of  his  which  they  had  sold  out  of  the  funds. 


(a)  lEip.N.P.C.l\7. 
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The  defendants  relied  on  the  custom  of  merchants  in  the 
remitting  of  bills,  and  that  thej  had  been  guilty  of 
no  laches ;  that  the  custom  of  giving  bills  on  HoUcnd 
before  the  receipt  of  the  money  for  them,  was  perfecdy 
well  known  and  established ;  and  that  thej,  therefore, 
should  be  allowed  to  go  into  that  defence  against  the 
plaintiff,  who  was  the  payee  of  the  bills.  Lord  Lough- 
borough  was  of  opinion  '^  that  it  was  competent  for  the 
defendants  to  go  into  this  evidence,  as  against  the 
payee  of  the  bills,  he  being  subject  to  all  the  equity  the 
defendants  could  have  had  against  his  agents,  Agassitf 
Rougemonty  &  Co.,  if  the  bills  had  been  drawn  payable 
to  themselves,  who  must  be  supposed  to  have  been 
acquainted  with  the  usage  on  bills ;  though  his  lordship 
said  that  such  evidence  would  be  inadmissible,  had  the 
action  been  brought  by  an  indorsee  for  a  valuable  con- 
sideration.'^  Here,  the  delivery  of  the  bill  to  CoaUi  ft 
Co.,  alleged  in  the  declaration,  does  not  mean  a  delivery 
so  as  to  make  them  the  legal  owners  of  the  bill.  Then, 
the  plea  alleges  that  the  bill  was  delivered  to  Coatestt 
Co.  for  the  use  of  the  plaintiffs,  on  the  faith  and  temu 
of  being  paid  the  price  and  value  thereof  on  the  next 
foreign  post  day,  —  which,  according  to  Jefferies  y. 
Austin  (a),  amounts  to  a  defence :  and  this  is  admitted 
by  the  replication.  \_Coltmany  J.  The  plea  does  not 
allege  that  the  plaintiffs  knew  of  the  terms  on  which  the 
defendants  delivered  the  bill  to  Coates  &  Co.  V.  tftl- 
liamsy  J.  The  question  is,  whether  the  plaintiffii  can 
shew  a  good  title.]  A  man  may  be  a  bond  Jide  holder, 
and  yet  may  not  be  able  to  sue  upon  the  bill  la 
Esdaile  v.  La  Nauze  (J),  it  was  held,  that,  where  a  WD 
of  exchange  has  been  negotiated  by  means  of  a  foigeiy 
of  the  name  of  the  payee  as  an  indorser,  a  oonrt  of 


(a)  lStra.6l4t. 


(6)  1  Y.SiC.S9^. 
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equity  will  restrain  even  a  hon&Jide  holder  of  the  bill 
from  suing  the  acceptor,  and  will  direct  the  forged  in- 
strument to  be  delivered  up  to  be  cancelled ;  and  that^ 
where  the  original  indorsement  of  the  payee's  name  on 
a  bill  of  exchange,  is  a  forgery,  a  real  indorsement  by 
the  payee  after  the  bill  has  arrived  at  maturity,  will 
not  give  the  holder  any  title.  Here,  the  contest  is, 
between  the  immediate  parties  to  the  contract,  —  the 
drawers  and  the  payees,  and  the  plea  shews  that  there 
was  no  consideration;  which  is  not  directly  traversed  by 
the  replication. 


1849. 

MUNBOB 

V, 
BORDIBB. 


Channett,  Seijt,  contra.  If  this  be  a  good  plea,  it  is 
well  answered  by  the  replication.  A  similar  replica- 
tion was  held  good  in  Arbouin  v.  Anderson,  (a)  [Ct^m- 
weU^  J.  That  case  amounts  to  this,  —  that  you  Iiave  a 
right  to  treat  the  holder  of  a  mercantile  instrument 
payable  to  bearer,  as  the  true  owner.  But,  have  you 
any  authority  to  shew  that  a  payee  may  treat  an  inter- 
mediate holder  as  the  true  owner?]  Coates  &  Co. 
were  lawful  holders  of  the  bill;  and  the  plaintiffs, 
taking  it  from  them  bond  Jide^  and  without  laches,  also 
obtained  a  good  title  to  it.  The  only  ground  upon 
which  the  consideration  is  sought  to  be  impeached,  is, 
that  it  moved  towards  Coates  &  Co.,  and  not  to  the  de- 
fendants. Coates  &  Co.  were  not,  nor  are  they  alleged 
to  have  been,  the  agents  of  the  plaintiffs :  the  defend- 
ants themselves,  by  delivering  the  bill  to  them,  enabled 
them  to  give  the  plaintiffs  title.  Nei^er  of  the  cases 
dted  on  the  other  side  is  applicable  here.  In  Puffet  de 
Bras  V.  Forbes^  the  bill  was  given  to  an  agent  of  the 
payee.  Jefferies  v.  Austin^  was  a  mere  case  of  failure 
of  consideration.     And  in  Esdaile  v.  La  Nauze,  the 


(a)  1  Q.  B.  49S.,1  Gale  S^  D.  408. 
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plaintiff  sought  to  make  title  through  a  forged  Indorse- 
ment. 


Greenwood  was  heard  in  reply. 


Cur.  adv.  vulL 


Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court. 

The  first  count  of  the  declaration  alleged  that  the 
defendants,  on  &c..  In  London,  made  their  bill  of  ex- 
change In  writing,  and  directed  the  same  to  certam 
persons  In  parts  beyond  the  seas,  to  wit,  to  certain  per- 
sons carrying  on  business  In  the  kingdom  of  France 
under  the  style  of  A*  de  Wain  &  Co.,  and  thereby  re- 
quired them  to  pay  that  their  first  of  exchange,  to 
the  order  of  the  plaintiffs,  a  certain  sum  of  foreign 
money,  to  wit,  22,520  francs,  60  centimes,  at  five  days 
after  date,  &c. ;  and  that  the  defendants  delivered  the 
said  bill  to  certain  pei*sons  carrying  on  business  in 
London  under  the  firm  of  Coates  &  C0.9  to  wit,  to  one 
Ezra  Jenks  Coates  and  one  John  Hilliard,  who  then 
delivered  the  same  to  the  plaintiffs,  &a, —  averring  pre* 
sentment  to  the  drawees,  non-payment,  protest,  &c. 

There  was  a  second  count,  In  the  same  form,  on  vxk* 
other  foreign  bllL 

The  defendants  pleaded, — thirdly,  that  they  made 
the  bill  In  the  first  count  mentioned,  and  delivered  the 
same  to  the  said  persons  in  that  behalf  in  the  first 
count  mentioned,  for  the  use  of  the  plaintifi^  ''on  the 
faith  and  terms  of  being  paid  the  price  and  value 
thereof,  amounting  to  a  large  sum  of  money,  to  wit, 
876/.  125.,  according  to  the  usage  and  custom  of  mer- 
chants in  that  behalf,  that  is  to  say,  on  the  foreign  post 
day  which  would  be  next  after  such  delivery;"  butthati 
although  that  day  had  elapsed  long  before  the  com- 
mencement of  this  8uit|  neither  the  plaintifib  nor  t^J 
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other  person,  either  then  or  at  anj  time  before  or  since, 
paid  to  the  defendants  the  said  price  or  value  of  the 
said  bill,  or  any  part  thereof,  and  the  defendants  never 
had  or  received  any  value  or  consideration  whatever 
for  the  making  or  delivery  of  the  bill ;  and  that  the 
plaintiffs  had  always  held,  and  did  now  hold  the  same, 
without  any  value  or  consideration  whatever  to  the 
defendants  for  the  same. 

The  plaintiff  replied,  that,  after  the  bill  in  the  first 
count  mentioned  was  so  made  and  delivered  by  the 
defendants  to  Coates  &  Co.,  and  before  the  bill  became 
due,  and  before  the  commencement  of  this  suit,  the 
said  last-mentioned  persons,  who  then  appeared  to  be, 
and  whom  the  plaintiffs  then  believed  to  be,  the 
lawful  holders  of  the  said  bill,  and  entitled  thereto, 
delivered  the  said  bill  to  the  plaintifis,  for  a  good,  sufii* 
cient,  and  valuable  consideration,  to  wit,  to  the  amount 
of  the  said  bill,  and  the  plaintiffs  then  received  the 
Bame  for  such  good,  sufficient,  and  valuable  considera- 
tion, and  without  notice  of  the  premises  in  the  third 
plea  mentioned. 

Special  demurrer,  assigning  for  causes,  that,  either 
the  replication  was  an  argumentative  traverse  of  the 
allegations  of  the  third  plea,  being  in  effect  an  aver- 
ment that  there  was  a  sufficient  and  valuable  considera- 
tion for  the  bill  as  between  the  plaintiffs  as  payees  and 
the  defendants  as  makers,  or   it   set  up,  by  way  of 
answer  to  the  plea,  a  consideration  between  the  plaintiffs 
and  third  persons,  not  parties  to  the  bill,  nor  agents  of, 
or  connected  in  interest   with,   the  defendants;    and 
that,  the  plaintiffs  and  defendants  being  immediate  par- 
ties to  the  contract,  as  appears  upon  the  face  of  the 
bill,  and  it  being  admitted  by  the  replication  that  there 
was  no  consideration  in  fact  moving  from  the  plaintiffs 
to  the  defendants,  the  supposed   promise   of  the  de- 
fendants was  nudum  pactum. 
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The  plamtlffii  haying  joined  in  demurrer,  the  oue  w»4 
argued  before  U8(a)  at  the  latter  end  of  last  EoMter 
term. 

In  support  of  the  demurrer,  the  cases  of  Paget  ie 
Bras  v.  Forbes (b\  Jefferies  y.Austin{c)y  wad.JSsdaile  ?• 
Zai  Nauze(d\  were  oited. 

On  the  other  hand,  it  was  argued  that  none  of  those 
cases  were  applicable.     And  we  are  of  that  opinion. 

In  the  first,  the  bill  was  given  to  an  agent  f(^  the 
payee,  who  was  therefore  responsible  for  the  non-pay- 
ment of  the  value  to  the  drawer.  The  second  was  a 
mere  case  of  a  note  given  upon  a  consideration  which 
failed,  and  was  sued  upon  by  the  party  to  whom  it  was 
so  given.  And,  in  the  third,  the  plaintiff  had  to  make 
title  by  indorsement  of  the  payee.  A  forged  indone- 
ment  in  his  name  was  held,  of  course,  to  give  no  title. 
A  good  indorsement  was  afterwards  made;  but  thai 
was  after  the  bill  had  become  due,  and  therefore  the 
holder,  by  virtue  of  that  indorsement,  was  liable  to  aD 
equities  attaching  upon  the  bill 

Having  disposed  of  those  authorities,  the  counsel  &r 
the  plaintiffs  argued,  that,  in  the  present  case,  CoaUs  k 
Co.  were  not,  and  were  not  alleged  to  be,  agents  fixr 
the  plaintiffs ;  and  that  the  defendants,  by  placing  the 
bill  in  the  hands  of  Coates  &  Co.,  enabled  them  to 
confer  upon  the  plaintiffs,  by  delivery  of  the  bill,  t 
title  to  sue  upon  it,  without  shewing  any  consideiati(m 
moving  from  themselves  to  the  drawers :  but  that,  if 
the  plea  should  be  held  to  furnish  any  defence  to  the 
action,  it  was  answered  by  the  replication  :  vjAArhom 
V.  Anders(m(e)  was  cited  as  an  authority. 

We  are  of  opinion,  that,  upon  this  record,  the  phin- 


(a)  Wilde,  C.  J.,  CoUman, 
J»,  Cres9weU,  J,,  and  V.  Wil^ 
liittnSf  J. 

(6)  1  Esp.N.P.a  117. 


(«)  15<ra.674. 
(rf)  1  r.  ^  a  394. 
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tiflb  are  entitled  to  recover.  The  dedaralion  avers  a 
delivery  by  the  drawers  to  Coates  &  Co.,  and  by  Coates 
&  Ca  to  the  plaintiffs,  the  payees.  The  plea  does  not 
allege  that  Coates  &  Co.  were  agents  for  the  plaintiffs,  or 
that  the  bill  was  delivered  to  them  in  that  character. 
It  alleges  that  the  bill  was  delivered  to  Contes  &  Co. 
for  the  use  of  the  plaintiffs,  to  whom,  therefore,  Coates 
&  Co.  might  lawfully  deliver  it.  But  it  goes  on  to 
say  that  it  was  so  delivered  upon  the  faith  and  terms  of 
being  paid  the  price  and  value  on  or  before  a  certain 
day.  It  does  not  aver  that  the  bill  was  not  to  be  de- 
livered to  the  plaintifib  until  those  terms  had  been  ful- 
filled, or,  that  they  were  ever  to  be  fulfilled  by  the 
plwitiffii,  or  that  the  plaintiffs  had  notice  that  such 
terms  were  to  be  fulfilled  by  Coates  &  Co.,  or  that 
Coates  &  Co.  had  not  given  value  for  the  bill :  nor  is  it 
alleged  that  the  bill  was  delivered  to  the  plaintiffs  be- 
fore the  expiration  of  the  time  within  which  the  de- 
fendants say  the  price  of  the  bill  was  to  be  paid.  So 
that,  even  if  it  be  assumed  that  the  plaintiffs  knew 
that  Coates  &  Co.  would  have  till  the  next  foreign  post 
day  to  pay  the  price  of  the  bill,  they  would  have  a 
right  to  conclude,  from  the  bill's  remaining  in  their  hands 
after  that  day,  that  the  price  had  been  duly  paid.  On 
the  other  hand,  if  they  received  the  biU  from  Coates  & 
Co.  before  the  next  foreign  post  day,  they  would  know 
that  the  drawers  gave  credit  to  Coates  &  Co.  for  the 
money,  by  placing  the  bill  in  their  hands  and  imder 
their  control  in  the  meantime.  Nor  is  it  alleged  that 
the  plaintiffi)  took  the  bill  without  giving  value  for  it. 
The  negative  is  confined  to  value  passing  from  the 
plaintiffs  to  the  defendants. 

Kow,  the  writers  upon  foreign  bills  comtemplate  the 
existence  of  four  parties, — the  giver  of  value,  or  pur- 
chaser of  the  bill,  or  remitter,  as  he  is  often  called, — 
the  drawer, — the  party  to  whom  the  bill  is  to  be  paid 
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abroad^— and  the  drawee.  The  ordinary  ooarse  ci 
dealing  with  reference  to  foreign  bills,  as  described  by 
them,  begins  by  the  sale  of  the  bill  by  the  drawer  to 
some  person  other  than  the  payee :  it,  therefore,  does 
not  contemplate  that  the  consideration  for  the  bill 
should  necessarily  move  from  the  payee  to  the  drawer, 
or  that  no  person  but  the  drawer  should  have  a  right 
to  confer  a  title  to  the  bill  upon  the  payee:  see  Beawtit 
JaCx  Mercatoriaj  Bills  of  Exchange,  par.  6.  p.  416^ 
citing  Marius,  p.  22.  And  in  par.  14.  p.  418.,  he  says: 
*^  In  case  of  a  remitter's  failing  before  he  has  paid  the 
value,  and  the  person  on  whom  the  bill  is  drawn  gets 
advice  of  this  occurrence  before  acceptance,  and  there- 
fore refiises  to  accept  it,  the  bill,  on  its  returning  pro- 
tested, shall  be  paid  notwithstanding,  with  all  charges, 
by  the  drawer,  under  proof  by  the  possessor  that  he 
negotiated  the  said  bill,  and  paid  a  just  value  for  it" 
According  to  that  rule,  the  plaintiffs  would  in  this  case 
be  entitled  to  recover ;  for,  the  plea  does  not  deny  that 
they  gave  a  just  value  for  the  bill.  Again,  in  par.  15., 
Beawes  states  the  law  to  be,  that,  where  the  drawer 
gives  credit  to  the  remitter,  without  advising  his  prin- 
cipal thereof,  if  the  remitter  does  not  pay  the  money, 
the  drawer  shall  suffer  the  loss. 

Here,  it  is  not  shewn  by  the  plea,  that  the  bill  was 
handed  to  the  plaintiffs  before  the  next  post  day, — and, 
for  the  reasons  above  given,  it  seems  to  be  immaterial 
whether  it  was  handed  over  before  or  after  that  dav,— 
nor  that  the  drawers  ever  gave  notice  to  the  payees 
that  the  price  had  not  been  duly  paid.  They  may, 
therefore,  be  considered  to  have  given  credit  to  the 
remitter. 

It  appears  to  us,  then,  that,  on  this  declaration  and 
plea,  it  must  be  taken  that  Coates  &  Co.  were  the  piu> 
chasers  of  the  bill  in  question ;  and  that  the  draven 
placed  it  in  their  hands  ivith  a  controlling  power  over 
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ing  them  credit  for  a  certain  time  for  the  pur« 
•money ;  and  that  they  delivered  it  to  the  payees, 
eceived  it  bond  Jide^  and  for  value ;  for,  no  fraud 
ged,  and  value  as  between  Coates  &  Co.  and  the 
iffs,  is  not  denied. 

der  such  circumstances,  we  are  of  opinion  that 
aintiifs  acquired  a  good  title  to  the  bill,  and  may 
le  drawers  upon  it,  although  they  have  never  re- 
l  value  for  it.  Suppose  the  bill  had  been  given 
ates  &  Co.  for  their  accommodation,  or  a  promis- 
lote  had  been  given  to  them,  made  payable  to  the 
ifFtf,  in  order  that  they,  Coates  &  Co.,  might  bor- 
loney  upon  it,  or  hand  it  over  to  the  payees,  in 
Lrge  of  a  debt,  surely  the  payees,  in  either  case, 
;  sue  upon  the  instrument,  without  proving  the 
J  of  value  to  the  drawer  or  maker.  The  want 
3h  value  could  not  be  relied  upon  as  an  answer  to 
ition,  on  the  ground  of  the  contract  between  the 
diate  parties  to  the  instrument  being  nudum 
m. 

r  these  reasons,  we  are  of  opinion  that  the  plea 
not  give  a  sufficient  answer  to  the  declaration; 
iven  supposing  the  plea  to  be  sufficient  to  call  upon 
[aintiffs  to  shew  that  they  took  the  bill  bona  Jide^ 
or  value,  we  think  that  they  have  done  so  by  their 
lation.  Our  judgment  on  this  demurrer  must, 
fore,  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


1849. 

MVNROS 
BOBDIER. 


"eenwood,  for  the  defendants,  in  the  following  term  Amendment, 

24.  1850),  moved  for  leave  to  add  a  plea  to  the  ^y  a«l»^ing  a 

count,  to  the  following  effect :  —  That  they,  the  argument 

idants,  made  the  said  bill,  and  delivered  the  same  refused. 

te  said  persons  in  that  behalf  mentioned,  on  the 
and  terms  of  being  paid  the  price  and   value 


il4  MICHAILMAB  VAOATIONi 

1849«       theroofi  amounting  to  a  \wrg9  fum  of  monoji  to  wit| 
■.      H7fl/.  l'i#.|  Aooonling  to  the  custom  of  m«rohanti  in 
MfKnoR      ^1,^^  hohair,  thftt  in  to  M)r,  on  tho  foreign  pott  day  which 
BoRDimi.     would  bo  next  nftor  suoh  dollvory :  And  tho  dofendMti 
ftirihor  nay  I  that  tho  mA  pomonn  to  whom  tha  Mid 
bill  wan  do  dolivorod  an  ftforonaidi  nftorwardni  and  beforo 
tho  naid  noxt  foroign  pott  day,  romttto<l  tho  tamo  to 
thn  plaintiflii  for  thn  purfmiio  only,  and  with  dirooUoni 
to  th(^  Kaid  plaintifTup  that  thoy  should  oolloot  and  re* 
ccivo  thn  amount  thereof  frem  tho  pomonn  on  whom 
tho  nainn  was  drawUi  at  tho  maturity  of  tho  said  billi 
for  tho  oooount  of  oortain  othor  porsons,  to  wit,  oortoia 
persons  trading  undor  tho  namo  and  Arm  of  MiuM, 
Sumnert  &  Co.,  whoso  namos  and  dosoriptions  are  not 
othorwiso  known  to  tho  dofondants,  and  to  bo  phused  to 
tho  credit  of  thoso  persons  in  aooount  with  tho  pUintifl^ 
and  not  otherwise ;  and  that  the  plaintifTs  rooeived  tbs 
same  bill  for  that  purposoi  and  (m  that  account,  and  sot 
otherwise :  And  tho  defendants  furthor  say,  thati  beforo 
the  bill  became  duo  and  payable  according  to  tho  tooor 
an<l  effeei  thereof,  to  wit,  cm  tho  1  st  day  of  Abo^mirr, 
1H47,  the  foreign  post  day  next  after  tho  delivery  of 
the  said  bill  by  the  idaintifTs  to  tho  said  {Mrsonssi 
aforoKiiid,  elapsed,  and  the  said  persons  did  not,  nor  did 
any  other  person  or  ])orsons  whatevor,  then,  or  at  on; 
other  time,  pay  to  tho  defendants  tho  price  ami  value  of 
the  said  bill,  or  any  part  thereof  t  and  that,  before  thi 
bill  became  due,  to  wit,  on  &o.,  the  plaintiffs  luul  netico 
that  the  price  and  value  of  tho  said  bill  was  wholly 
unpaid  to  the  defendants :  And  the  defendants  say  thst 
no  viduo  or  consideration  whatovor  was  thon,  or  at  sn/ 
other  time,  given  by  the  plaintiiTs  for  tho  said  billi 
either  to  tho  defendants,  or  to  tho  said  parsons  to  whoiB 
the  samo  was  delivorod  by   tho  defendants,  and  hj 
whom  it  was  remitted  to  tho  plaintiils  as  aforessid,  or 
to  any  other  person  or  persons  whatovor }  and  that  (Im 
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plidntiffs  became  and  were,  and  at  the  time  of  the 
maturity  of  the  said  bill,  and  from  thence  to  and  at 
the  commencement  of  this  suit  continued  to  be,  the 
holders  of  the  said  biU,  under  the  circumstances,  and 
in  the  manner,  and  for  the  purposes,  and  on  the  account, 
in  this  plea  stated,  and  not  otherwise, — verification. 
l^Cresswell,  J.  The  substance  of  your  application  is,  to 
be  permitted  to  amend  after  judgment  Have  you  any 
affidavit  that  the  fact  has  only  recently  come  to  your 
knowledge  ?]  No.  [^CressweHf  J.  You  do  not  say  that 
Smith,  Sumner,  &  Co.  did  not  give  value  for  the  bill. 
The  new  plea  would  only  invite  another  demurrer.] 


1849. 
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Wilde,  C.  J.  The  plea  upon  which  we  have  already 
pronounced  an  opinion,  was  in  substance  a  plea  of  no 
consideration.  The  counsel  for  the  defendants  was, 
during  the  argument,  invited  to  amend,  but  declined 
The  plea  now  proposed  to  be  added,  is,  in  substance,  a 
plea  of  no  consideration  also.  If  Coates  &  Co.  were 
indebted  to  Smith  &  Co.,  and  on  account  of  that  debt 
gave  the  bill  to  them,  why  should  not  Smith  &  Co., 
by  their  agents,  the  plaintiffs,  sue  on  the  bill?  This  is 
an  attempt  to  plead  another  bad  plea  of  no  considera- 
tion. Besides,  to  allow  this,  would  be  improperly 
evading  a  wholesome  rule  of  practice,  which  precludes 
amendments  after  judgment, — unless,  perhaps,  under 
very  special  circumstances,  (a) 


The  rest  of  the  court  concurring. 


Rule  refused* 


(a)  When  the  pleadings  were 
are  tenui,  the  objections  were 
taken  and  argued  before  the  de- 
murrer was  entered :  it  was 
only  upon  refusal  of  the  party 


to  amend  after  argument^  that 
his  adversary  demurred,  and 
prayed  the  judgment  of  the 
court.  See  the  Year-books, 
paeeim. 
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Doe  d.   Cannon  and  Another  v.   Charlks 
RucASTLE  and  WiLLiA3i  Irving, 


Testator  T7«  JECTMENT  for  messuages,  land,  &c.,  in  the  parish 

follows : ^^  Penrithj  in  the  county  of  Cumberland, 

*'  I  give  and  The  cause  was  tried  at  the   Spring  assizes  for  the 

^^^%mlym  ^^"^7  ^^  Cumberland  in  1848,  when  a  special  verdict 

gtnall  field  was  returned,  which  stated,  in  substance,  as  follows:  — 

at,  &c.,  to  ^^  i\^Q  j-ji^^  Qf  ^Ijg  making  of  the  last  will  and  testa- 

said  son  ment  of  Stephen  Cannon  the  elder,  and  from  thence 

Stephen  for  until  the  time  of  his  deatli,  he  was  seised  in  his  demesne 

an      unng  ^^  ^^  ^      ^£  ^^j  j^^  ^  g^jj    dwellinff-house,  bam,  and 

the  term  of  '  ^            ^                     '                          . 

his  natural  granary,  situate  in  the  parish  of  Penrith,  in  the  countj 

lif« '-  ^'^^^  of  Cumberland. 

his  death  Stephen  Cannon  the  elder  made  and   published  hia 

then  I  give  last  will   and    testament  in  writing,    on   the  13th  of 

and  devise  the  j^^^j,      1795   thereby  he  devised  as  follows :  — 

same  to  the  ^  *                    . 

issue  of  his  *^  I  give  and  devise  to  my  son  Stephen  a  small  field 

body  lawfully  ^t  Freeridge  Head,  and  all  that  dwelling-house,  bam, 

more  than  ^°^  granary  on  the  East  side  of  Fryar  Gate,  to  hold  to 

one,  equally  my  said  son  Stephen  Cannon,  for  and  during  the  term  of 

amongs  ^^  j^j^  natural  life ;  and,  from  and  aft^r  his  death,  then  I 

in  case  he  give  and  devise  the  same  to  the  issue   of  his  body 

shall  not  leave  lawfully  begotten,  if  more  than  one,  equally  amongst 

anv  issue  of  . 

his  body,  law-  them  ;  and,  in  case  he  shall  not  leave  any  issue  of  bis 

fully  begotten,  body,  lawfully  begotten,  at  the  time  of  his  death,  then 

at  t  e  ime  o  j  j^^^^j  ^^jj  devise  the  same  to  mV  heir  or  heirs-at-law.'' 

his  death,  ^            ^                                           -^ 

then  I  give  The  said  Stephen  Cannon  the  elder  died  on  the  ISth 

and  devise  the  of  April,   1797,  so  seised  of  the  said  field,  dwellii^- 

heir  or  heirs-  house,  bam,  and  granary  as  aforesaid,  without  altering 

at-law :  "  —  or  in  any  way  revoking  his  said  wiU,  leaving  the  said 

Held,  that 

Stephen,  the  son,  took  an  estate- tail. 
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Stephen^  the  devisee^  his  only  son  and  heir-at-law,  him        1849. 


surviving. 


Stephen^  the  son,  entered  into  the  premises  so  devised 
to  him  as  aforesaid ;  and,  by  an  indenture  of  feoiFment^ 
bearing  date  the  31st  oi  January y  1798,  in  consideration 
of  85/.  then  paid  to  him,  with  livery  of  seisin  then  duly 
made,  enfeoffed  William  Drewry  Riming  ton  of  the  said 
field  at  Freeridge  Head,  being  part  of  the  premises  so 
devised  by  Stephen  Cannon  the  elder,  as  aforesaid,  —  to 
hold  to  the  said  William  Drewry  Rimington,  his  heirs 
and  assigns,  unto  and  to  the  use  of  the  said  William 
Drewry  Rimington,  his  heirs  and  assigns,  for  ever ;  by 
virtue  of  which  feoffment,  the  said  h^lliam  Drewry 
Rimington  then  entered  into  and  became  seised  of  the 
said  field,  according  to  the  form  of  the  said  feoffment. 
[The  title  to  the  field  was  then  traced  {a)  to  Charles 
Rucastle,  one  of  the  defendants.] 

After  Stephen  the  son  had  entered  into  the  dwelling- 
house,  barn,  and  granary  so  devised  to  him,  he,  by  an 
indenture  of  feoffment,  bearing  date  31st  of  January , 
1798,  with  livery  of  seisin  then  duly  made,  enfeoffed 
Joseph  Fawcett  of  the  said  dwelling-house,  barn,  and 
granarj",  to  hold  to  him  the  said  Joseph  Fawcett,  his 
heirs  and  assigns,  unto  and  to  the  use  of  him  the  said 
Joseph  Fawcett,  his  heirs  and  assigns,  for  ever;  by 
virtue  of  which  last-mentioned  feoffment,  the  said  Joseph 
Fawcett  then  entered  into  and  became  seised  of  the  said 
dwelling-house,  barn,  and  granary,  according  to  the  form 
and  effect  of  the  said  feoffment.  [The  title  to  the 
dwelling-house,  barn,  and  granary  was  then  traced  (a) 
to  the  defendant  William  Irving,^ 

StepJien,  the  son  and  devisee  of  Stephen  Cannon  the 
elder,  died  on  the  29th  of  April,  1831,  leaving  two 
children,  the  issue  of  his  body,  lawfully  begotten,  — 
Stephen    Cannon,   in   the   declaration   mentioned,    his 
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(a)  Quare,  for  what  purpose  ? 
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eldest  son  and  heir-at-law.  —  and  Thomas  Cannon^  in 
the  declaration  also  mentioned,  his  second  son. 

The  said  Stephen  Cannon,  in  the  declaration  men- 
tioned, was  bom  in  the  life-time  of  Stephen  Cannon  the 
elder,  on  the  18th  of  March,  1797.  Tltomas  Ctzmum 
was  bom  after  the  death  of  Stephen  Cannon  the  elder, 
on  the  8  th  otJuly,  1803. 

Stephen  Cannonhnd  Thomas  Canium. in  the  declaration 
respectively  mentioned,  on  the  6th  of  December,  1846,— 
being  after  the  death  of  their  said  father,  —  and  before 
the  12th  of  December,  1846,  entered  into  and  upon  the 
said  field,  dwelling-house,  bam,  and  granary  devised  by 
the  said  will  of  Stephen  Cannon  the  elder  aforesaid,  then 
in  the  possession  of  the  said  defendants  Charles  Rueasdt 
and  William  Irving;  and  the  said  lessors  of  the  plaintiff 
then  demanded  possession  thereof  from  the  said  Charin 
Rucastle  and  William  Irving ;  which  they  refused  to 
give. 

The  said  tenements,  with  the  appurtenances,  are  the 
same  as  those  in  the  declaration  mentioned. 

The  said  Stephen  Cannon  and  Thomas  Cannon,  in 
the  declaration  mentioned,  did.  on  the  12th  of  December^ 
severally  demise  to  the  said  John  Doe  the  ssud  tene- 
ments, with  the  appurtenances.  But,  whether  or  not, 
upon  the  whole  matters  aforesaid,  by  the  jurors  afore- 
said found,  the  said  Charles  Rucastle  and  William  Irving 
are  guilty  of  the  trespass  and  ejectment  within  specified, 
the  jurors  aforesidd  are  altogether  ignorant,  &c.  &c. 


Cowling,  for  the  lessors  of  the  plaintifiT.  The  fiwt 
question  is,  what  estate  Stephen  Cannon,  the  feofibr, 
tot)k  under  the  will  of  1796.  If  an  estate-tail,  the 
defendants  in  this  case  are  entitled  to  judgment ;  for,  in 
that  case,  the  only  remedy  of  the  lessor  of  the  plaintiff 
would  be  by  formedon,  which  is  abolished  by  the 
3  &  4  ?r.  4.  c.  27.  s.  36.     So,  if  Stephen   Cannon  the 


IS  VICTORIA. 


879 


son,  took  an  estate  for  life,  with  contingent  remainders 
to  his  issue  in  the  event  of  his  decease,  the  contingent 
remainders  being  destroyed  by  the  feoffment,  the  de- 
fendants would  also  be  entitled  to  judgment.  But  it  is 
submitted  that  Stephen,  the  son,  took  only  for  life,  with 
a  remainder  to  his  sons,  which  became  vested  imme- 
diately on  the  birth  of  a  son,  and  so  the  feoffinent  was 
too  late.  The  will,  at  the  outset,  expressly  confines  the 
estate  to  an  estate  for  life :  it  then  goes  on  —  ^^  and, 
from  and  after  his  ( StepherCs)  death,  then  I  give  and 
devise  the  same  to  the  issue  of  his  body  lawfully  be- 
gotten, if  more  than  one,  equally  amongst  them*"  This 
shews  that  no  estate-tail  was  meant  It  then  concludes, 
— - "  and,  in  case  he  shall  not  leave  any  issue  of  his  body 
lawfully  begotten  at  the  time  of  his  death,  then  I  give 
and  devise  the  same  to  my  heir  or  heirs-at-law.''  [^Cress* 
well,  J.  Lord  Tenterden,  in  Doe  d.  Atkinson  v.  Feather^ 
stone  (a),  rebuked  me  for  urging  a  similar  ailment, 
after  the  decision  in  Jesson  v.  fVriffht.(b)']  In  this  will, 
''issue''  means  '^children"  only,  to  the  exclusion  of 
grand-children.  [^Maule,  J.  ^^  Issue,"  in  the  strictest 
sense,  means  all  descendants.]  In  deeds,  it  always 
means  children :  in  wills,  it  may  mean  either,  according 
to  the  context.  In  Doe  d.  Cooper  v.  Collis  (c),  it  was 
held  that  "  issue "  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  effectuate  the  devisor's  intention: 
and  therefore,  where  A,  devised  his  estates  to  his  two 
daughters,  to  be  equally  divided  between  them,  one 
moiety  to  one  and  her  heirs,  and  the  other  moiety  to 
the  other  for  life,  and,  after  her  decease,  to  the  issue  of 
her  body  and  her  heirs  for  ever,  and  she  bad  one  child 
living  at  the  time  of  the  devise,  —  it  was  held,  that  the 
fiecond  took  only  an  estate  for  life,  with  remainders  to 
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her  children  as  purchasers,     [ilfau/e,  J.     There»  there 
were  words  of  inheritance  superadded  to  the  word 
^*  issue/'     Cresswelli  J.     Is  it  found  that   Stephen  the 
son  was  heir-at-law  of  the  testator  ?]     Yes.     In  Doe  d. 
Davyy.  Bumsall{a\ — where  the  testator  derised  *'all 
his  estates  to  A.  and  the  issue  of  her  body,  as  tenants  in 
common,  kut>  in  default  of  such  issue,  or,  being  sadk, 
if  they  should  all  die  under  twenty-one,  and  without 
leaving  issue,''  then  over,  —  it  was  held,  that  all  the 
limitations  subsequent  to  that  to  A.^  were  contingent, 
and  were  consequently  destroyed  by  a  recovery  suffisred 
by  A.   There,  however,  there  was  no  distinct  devise  for 
life,  as  here :  primd  facie,  the  words  would  seem  tt 
once  to  give  an  estate-tail     [^Maule,  J.     There,  tlie 
words  '^die  without  issue''  had  the  same  effect  « 
*^  heirs  "  in  Doe  d.  Cooper  v.  CollisJ]     Lord  Kenjfon,  in 
Doe  d.  Davy  v.  BumsalU  says :    **  In  determining  ths 
present  case,    I    proceed  on  the  words  of  the    will, 
giving  legal  effect  to  every  word  contained  in  it;  and  thqr 
all  lead  to  this  conclusion, — that  this  was  a  oontingeocj 
with  a  double  aspect ;  if  M.  Owstwick  had  any  children, 
the  estate  was  limited  to  them  in  fee ;  if  she  had  no 
children,  or,  if  she   had   any,   and   they  died  under 
twenty-one,  and  without  issue,  then  it  was  to  go  to  the 
lessor  of  the  plaintiff.     But  all  these  rested  in  oott' 
tingency,  and  the  particular  estate  of  freehold  by  which 
they  were  supported,  having  been  destroyed  before  they 
were  capable  of  taking  effect,  they  were  also  destroyed 
with  it."     \^3faule,  J.     "  Issue  "  has  two  senses,  —  onei 
comprehending  all  descendants:  and,  if  there  be  aoj- 
thing  to  shew  tliat  it  does  not  mean  that,  then  it  means 
immediate  issue  —  children.]     In  all  cases,  it  is  a  ques- 
tion of  intention,  upon  the  whole  of  the  wilL     Unletf 
the  word  "  issue  "  in  this  case  is  to  be  read  "heirs,"  the 
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rule  in  Shelley^a  case  (a),  —  which  is  not  to  be  adopted 
unless  necessary,  —  cannot  apply.  The  meaning  of  the 
word  **  issue  "  is  clearly  and  lucidly  explained  in  Slater 
y.  Dangerfield.(J))  There,  a  testator  devised  lands  to 
his  grandson  G*  2>.,  to  hold  the  same  unto  and  to  the 
use  of  the  said  G.  D.  for  the  term  of  his  natural  life ; 
and,  from  his  decease,  unto  and  to  the  use  of  all  and 
every  the  lawful  issue  of  the  said  Cr.  2>.,  their  heirs  and 
assigns,  for  ever,  equally,  as  tenants  in  common,  and 
not  as  joint-tenants,  when  and  as  he,  she,  or  they  should 
attain  his,  her,  or  their  age  or  ages  of  twenty-one 
years:  and  the  testator  devised  all  the  residue  and 
remainder  of  his  real  and  personal  estate  and  effects^ 
whatsoever  and  wheresoever,  not  before  otherwise  dis- 
posed of,  to  his  daughter  S.  2).  absolutely,  for  her  own 
sole  and  separate  use :  and  it  was  held,  that,  in  the 
above  devise  ^' issue"  was  to  be  construed  '^ children,'' 
and  therefore  that  G.  D.  took  an  estate  for  life  only» 
with  remainder  to  his  children  as  purchasers,  and  not 
•n  estate- tail;  and,  consequently,  that,  on  his  death 
without  issue,  S.  D.  took  under  the  residuary  devise, 
notwithstanding  a  disentailing  deed  executed  by  G.  D. 
in  his  life-time, — such  a  deed,  executed  under  the 
3  &  4  ^  4.  c.  74.,  having  no  effect  in  barring  future 
contingent  estates,  unless  the  party  executing  it  was  in 
fact  a  tenant  in  tail.  Parkey  B.,  in  delivering  the 
judgment  of  the  court,  says :  '^  The  question  is  one  of 
those  which  are  of  very  frequent  occurrence,  namely, 
whether  the  word  4ssue'  is  to  be  treated  as  a  word  of 
limitation  or  a  word  of  purchase.  The  general  rule  in 
such  cases  is  clear  and  well  established.  The  word 
'issue,'  in  a  will,  primd  facie  means  the  same  thing  as 
*  heirs  of  the  body,'  and  is  to  be  construed  as  a  word  of 
limitation ;  but  this  primd  facie  construction  will  give 
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wayi  if  there  be^  on  the  face  of  the  will,  safficient  to 
shew  that  the  word  was  intended  to  have  a  lew  ex- 
tended meaning,  and  to  be  applied  only  to  children,  or 
to  descendants  of  a  particular  class,  or  at  a  particolar 
time.  Though,  however,  the  rule  .thus  stated,  is  pe^ 
fectly  simple,  yet  its  application  is  often  very  difficult 
The  real  question  in  each  particular  case  is,  what  aie 
the  circumstances  which  are  to  be  considered  sufficient 
to  indicate  that  the  word  has  been  used  in  a  re- 
stricted sense.  Indeed,  the  rule  itself  is  one  not  mon 
applicable  to  the  word  'issue,'  l!Lan  it  is  to  the  wordi 
'heirs  of  the  body,'  or  indeed  to  any  other  wordi 
which  can  be  suggested.  In  all  oases,  the  primi 
facie  import  of  words  used  by  a  testator,  is  liaUe 
to  be  controlled  or  modified  by  the  context  Whoi  it 
was  once  established  that  a  devise  to  a  man  and  hii 
issue  means  the  same  thing  as  a  devise  to  him  and  the 
heirs  of  his  body,  it  might  have  appeared  reasonable  to 
hold  that  all  the  rules  of  construction  applicable  to  tbe 
latter  words  were  applicable  to  the  former  also^  ooih 
sidering  the  great  importance  of  abiding  by  general  rolai 
in  the  interpretation  of  wills,  with  the  view  of  attaining 
as  much  certainty  and  uniformity  of  decision  as  the 
subject  admits  of.  But  the  courts  have  been  less  re- 
luctant to  narrow  the  primA  facie  meaning  of  the  w<xd 
^  issue,'  than  of  the  words  *  heirs  of  the  body,*  and  hive 
done  so  in  some  cases,  so  nearly  resembling  the  present, 
and  so  incapable  of  being  distinguished  from  it  on  any 
satisfactory  ground,  that  we,  without  deciding  what  tbe 
construction  would  have  been,  if  the  words  '  heirs  of 
the  body '  had  been  used,  feel  ourselves  bound  to  ttke 
the  same  course,  and  to  hold  that  the  grandson,  Gtt^ 
Dangerjieldi  took  an  estate  for  life.  The  case  of  Grtet- 
wood  V.  RothweU(a)  is  precisely  in  point     That  wtf  * 
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idevUe  to  J.  O.  for  hia  life^  and,  after  his  deceasci  to 
all  and  every  the  issue  of  his  body^  as  tenants  in  com- 
monj  and  the  heirs  of  such  issue.  Under  this  devisei 
the  court  of  Common  Pleas  decided  that  J.  G.  took 
an  estate  for  life  only.  That  case  is  a  distinct  authority 
for  holdings  that,  where  there  is  a  devise  to  one  for 
life,  with  remainder  to  his  issue  as  tenants  in  common, 
with  a  limitation  to  the  heirs  general  of  the  issue,  the 
iMue  take  as  purchasers  in  fee.  It  would  be  impossibly 
for  us  to  decide,  in  the  case  before  us,  that  the  grand- 
aon  took  an  estate*tail,  without  at  the  same  time  over- 
ruling the  case  of  Greenwood  v.  Bothwell  All  the 
fnrcqmstancea  there  indicating  that  the  word  issue  was 
used  as  a  word  of  purchase,  and  not  of  limitation, 
ooour  also  in  the  case  before  us,  with  the  further  clr- 
camstance,  that,  in  the  present  case,  the  parties  to  take 
under  the  description  of  issue,  are  only  to  take  when 
and  as  they  attain  the  age  of  twenty^one  years, — which 
Jbrings  the  case  very  closely  within  the  principle  of 
Merest  y.  James  {a),  where  a  gift  over,  in  case  of  the 
JBSue  dying  under  twenty-one,  was  of  itself  held  suffi- 
cient to  shew  that  the  word  ^ issue'  was  used  in  its 
limited,  and  not  its  general  sense.''  \^Cresswell,  J, 
.You  read  **  issue  "  as  "  children,"  in  both  parts  of  the 
clause.  If  the  testator  had  had  two  children  born  in 
hia  life-time,  the  remainder  would  have  become  vested 
^1  them  as  they  were  bom.]  Precisely  so.  A  devise 
to  A.  and  his  issue,  gives  A.  an  estate-tail :  so,  if  the 
Revise  is,  to  A*  for  life,  and,  after  his  decease,  to  his 
IIBue,  A.  takes  an  estate-tail,  if  there  be  a  devise  over* 
In  this  latter  case,  the  court  will  imply  an  estate-tail, 
Jiecause  otherwise  the  intention  of  the  testator  would 
]be  frustrated.  [MauUy  J.  The  rule  in  Shelley^Q  case 
has  been  applied  where  the  words  '^  equally  to  be  di- 
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Vided  amongst  them"  have  occurred.]  Those  casei 
proceed  upon  the  ground  that  those  words  of  divinon 
are  to  be  rejected.  In  Jesson  v.  Wrigkt{a)j  Lord  ifc* 
desdale  says :  ''  The  rule  is,  that  technical  words  shiB 
have  their  legal  effect,  unless,  from  subsequent  inooiH 
sistent  words,  it  is  very  clear  that  the  testatcnr  meant 
otherwise.  In  many  cases,  in  all,  I  believe,  except 
Doe  V.  Goff(h\  it  has  been  held  that  the  words  <  tenants 
in  common '  do  not  overrule  the  legal  sense  of  words 
of  settled  meaning.  In  other  cases,  a  similar  power 
of  appointment  has  been  held  not  to  overrule  the 
meaning  and  effect  of  similar  words.  It  has  been 
argued  that  heirs  of  the  body  cannot  take  as  tenants 
in  common;  but  it  does  not  follow  that  the  testator 
did  not  intend  that  heirs  of  the  body  should  take,  be- 
cause they  cannot  take  in  the  mode  prescribed.  This 
Only  follows,  that,  having  given  to  heirs  of  the  body, 
he  could  not  modify  that  gift  in  the  two  different  wijs 
which  he  desired,  and  the  words  of  modification  are  to 
be  rejected."  [  V.  Williams,  J.  All  that  Lord  Bedetdak 
means,  is,  that  the  mere  circumstance  of  the  testatoi^s 
attempting  to  restrain  words  having  a  definite  I^ 
leaning,  will  not  deprive  them  of  their  proper  cflect] 
There  are  two  strong  circumstances  to  prevent  the 
word  ** issue"  here  being  construed  to  mean  •*hdrs 
of  the  body,"  viz.  that  the  devise  to  Stephen,  fte 
feoffer,  is  expressly  of  an  estate  for  life,  and  there  is  i 
devise  over. 

The  two  sons  of  Stephen,  the  feoffor,  it  is  submitted^ 
took  an  estate  in  fee,  the  condition  of  their  dying  in 
the  life-time  of  their  father,  not  having  happened.  U 
Doe  d.  Roahe  v.  Nowell(c),  the  testator  devised  aD  his 
freehold  estates  to  J.  S.  for  life,  and,  on  his  decease  to 
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and  among  his  children  eqnally,  at  the  age  of  twenty- 
one,  and  their  heirs,  as  tenants  in  common ;  but,  if  only 
one  child  should  live  to  attain  such  age,  to  such  child  and 
his  or  her  heirs,  at  his  or  her  age  of  twenty-one ;  and,^ 
in  case  J.  S.  shall  die  without  issue,  or  such  issue  should 
die  before  twenty-one,  then  over :  and  it  was  held,  that 
the  children  of  J.  S.  took  a  vested  reminder.     Here, 
if  there  had  been  no  devise  over,  on  failure  of  issue  of 
Stephen^  the  feoffer,  living  at  the  time  of  his  death,  the 
previous  words  would,  by  implication,  have  given  the 
fee  to  him  and  his  issue :  but,  as  the  estate  was  to  go 
over  in  the  event  of  Stephen^s  children  not  surviving 
him,  having  survived  him,  they  take  the  fee*     In  Doe 
d.  Wight  V.  CundaU(a),  under  a  devise  of  land  to  the 
two  children  of  the  testator's  brother  W.  when  they 
attained  the  age  of  twenty-one  years,  but  the  executor 
to  account  to  them  for  the  profits  until  the  age  of 
twenty-one,  or  day  of  marriage;  but,  if  either  should 
die  before  ttoenty^one^  the  survivor  to  be  heir  to  the 
other, — it  was  held  that  the  fee  passed;  which  would 
go  over  to  the  survivor,  in  case  one  died  under  twenty- 
one^  and  would  descend  or  be  disposable  if  he  died  after 
attaining  twenty-one.     Lord  EHenborough^  in  giving 
judgment  there,  having  referred  to  Frogmorton  d.  Bram" 
ttone  V.  Holyda7/(b)y  8B,js:  "The  whole  doctrine  and 
effect  of  these  words  were  there  so  fully  stated,  that  it 
18  unnecessary  to  add  any  further  authority.    But  Lord 
Mansfieldy  in  another  ca8e(c),  mentions  a  case  of  Tojn^ 
kins  V.  TomkinSy  in  Chancery,  //.  17  G.  2.,  where  the 
devise  was    *to  his   brother,  in  trust  for  his   eldest 
son,  B.i  till  he  should  attain  twenty-one ;  and,  if  he 
should  die  before  twenty-one,  then  a  devise  over : '  the 
court  held  the  age  of  twenty-one  to  be  no  limitatipn  of 
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'B*n  mterestf  but  boly  a  limitfltum  of  the'  inui  dnfing 
his  minority^  and  that  B.  took  the  whole  by  implica* 
tlon*  There  are  other  authorities  which  might  be  died, 
*that  a  giving  over  on  a  dying  before  twentyHme,  thewi 
an  intention^  that^  if  the  party  attain  twenty-one,  he 
should  have  a  fee  absolute."  This  view  is  fiirtber 
supported  by  Doe  d.  BiUs  v.  Hophins(m(a),  and  Doei, 
Comberbaeh  v.  Perryn(b)i  dted  in  Feamei  Contingent 
Remainders,  (c) 


Hugh  Hill  (with  whom  was  Lewii),  cowtri^  was  not 
called  upon. 


MaulE)  J«  The  devise  to  Stephen  Cannon^  the 
feoffer,  by  the  will  of  1796^  dearly  was  of  an  estate- 
tail*  It  is  well  settled,  that  the  word  '*  issue**  in  a  willi 
means  ''heirs  of  the  body,''  unless  there  are  wmdi 
therein  which  are  inconsistent  with  or  control  that  ooi»- 
struction.  The  rule  in  Shelley^a  case  must  th^efon 
prevail.  The  devise,  then,  being  to  Stephen  and  tiie 
heirs  of  his  body,  gave  him  an  estate-tail:  and  thii 
estate-tul  having  been  discontinued  by  the  feoffinent,  it 
is  conceded  that  the  lessors  of  the  plaintiff  in  this 
are  not  entitled  to  recover. 


Cbesswell,  J.,  and  Y.  Williams,  J.,  concurring. 

Judgment  for  the  defendanta 
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Bell  and  Others,  Assignees  of  George  Geering, 
a  Bankrupt,  v.  Carey,  Public  OflGLcer  of  The 
London  and  County  Banking  Company. 


Dee.  io« 


nnmS  was  an  action  of  assumpsit.     The  deckration  A  plea  of 

stated,  that,   before    the    bankruptcy   of   George  ^^       creait 

Geering^  to  wit,  on,  &c.,  the  said  Creorge  Geering  was  a  set-off,  cannot 

customer  of,  and  kept  an  account  with,  the  co-partner-  ^  pleaded  to 

a  declaration 
ship  called  The  London  and  County  Banking  Company^  \^y  assignees 

in  the  way  of  their  business  as  bankers,  of  which  the  charging  the 
defendant  was  one  of  the  public  officers ;  that,  before  the    ^-^v.  "• 

bankruptcy,  the  said  George  Geering  had  accepted  a  receiyed  a 

^rtain  biU  of  exchange,  drawn,  &c.,  for  176i  2s.  Sd.,  "umofinoney 

at  two  months,  payable  at  the  banking-house  of  the  bankrupt  for 

said  co-partnership  in  London^  —  of  all  whidi  premises,  the  purpose  of 

the  said  co-partnership,  at  the  time  of  making  the  pro-  ?^    ^  ^^' 

mise  thereinafter  mentioned,  had  notice ;  that,  before  ance,  and 

the  bankruptcy,  and  before  the  bill  became  due,  to  wit,  n^lecjlng  «> 

t>n,   &C.,  the  said  George  Geering  paid  the  said  sum  thereby  the 

of  17521  28.  Zd.  to  the   said  co-partnership,  who  then  bankrupt's 

receiyed  the  same  for  the  purpose  and  to  the  intent  that  ^^'j  "J 

the  said  co-partnership  should  pay  and  retire  the  said  mage, the 

bill  when  presented  for  pajrment,  and  the  said  co-part-  ^™  ^'°g 

nership  then  promised  to  pay  and  retire  the  said  bill  ^^  ^^ 

when  due  and  presented  as  aforesaid ;  that  the  said  bill  nmgee. 
became  due  and  was  presented,  before  the  bankruptcy 
of  George  Geering,  for  payment,  to  the  said  co-partner- 
ship ;  that  they  refused  to  pay  and  retire  the  said  bill, 
whereby  the  said  bill  became  dishonoured;  and  that, 
by  reason  of  the  non-performance  of  their  promise  by  ^ 

the  said  co-partnership,  and  their  not  returning  the  said 
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1849.        money^  the  said  George  Geering  hacl>  before  bis  bank* 
■  ruptcy,  been  put  to  great  loss  and  expense  in  his  trade 

''^        and  business^  in  respect  of  the  said  bill> — to  the  damage 
CABBTt      of  ^^  plainti&>  as  assignees,  &c* 

Flea,  mutual  credit  by  way  of  set-offi 
Demurrer  and  joinder. 

WilUsy  in  support  of  the  demurrer,  (a)  The  question 
is,  whether  the  deposit  of  a  sum  of  money  with  a  banker 
for  the  purpose  of  meeting  an  acceptance  of  the  cus- 
tomer, becomes  a  debt  within  the  statutes  of  set-off,  or 
the  50th  section  of  the  bankrupt  act  6  (7. 4.  c.  16.  It 
is  submitted,  that,  if  a  man  accepts  a  bill  payable  at 
a  banker's,  and,  whilst  the  bill  is  outstanding,  goes  to 
the  banker  and  gives  him  a  sum  to  be  speciBcaUy 
applied  to  the  payment  of  that  particular  acceptance, 
and  the  banker  receives  the  money  under  an  agreement 
so  to  apply  it,  he  cannot  afterwards  claim  to  retain  the 
money,  and  set  off  against  it  money  due  to  him  from 
the  depositor.  To  be  a  debt  within  the  statutes  of 
set-off,  it  must  be  a  sum  payable  by  the  terms  of  the 
contract  to  the  customer.  The  case  is  substantially 
decided  by  Hill  v.  Smith,  (b)  There,  A.  paid  to  a 
banking  company  a  sum  of  money  for  the  specific  pur- 
pose of  providing  for  a  bill  of  exchange  for  that  amount, 
drawn  by  A.  upon  the  company's  London  bankers.  A 
was  at  that  time  indebted  in  a  larger  amount  to  the 
company,  who,  instead  of  applying  the  money  according 
to  his  instructions,  placed  it  to  the  credit  of  his  account 
with  them.  The  bill  was  refused  acceptance,  and, 
while  it  remained  unpaid  in  the  hands  of  the  holder,  A, 


(a)  The  point  marked  for  to  which   bill   the  defendanti 

argument^  on  the  part  of  the  are  not  parties,  is  not  a  debc 

plaintiff^  was, — *'  that  damages  within  the  statutes  of  set-cC 
for  non-payment  of  a  bill  of  (5)  IZM.Sf  IT.  618. 

exchange  according  to  contract. 


1$  VICTORIA.  889 

became  bauknipt:  —  It  was  held  that  his  assignees       1849. 
were  entitled  to  recover  from  the  company^  in  a  special 
action  of  assumpsit,  the  whole  amount  of  the  bill*     The 
obdervations  of  Parke,  B.>  in  that  case,  furnish  all  that 
is  necessary  for  the  purpose  of  the  present  argument. 
**  The  debts  due  to  the  bankrupt,''  says  the  learned 
baron, ''  and  the  damages  to  be  recovered  by  him  for 
the  breach  of  contracts  relative  to  the  bankrupt's  per- 
sonal estate,  and  which  affect  its  value,  pass  as  personal 
estate  to  the  assignees.     We  need  not  inquire  further 
as  to  the  description  of  contracts,  the  damages  for  the 
breach  of  which  belong  to  the  assignees,  for  this  question 
is  still  subjudic€(a) ;  but,  for  this  sort  of  contract,  the 
assignees  are  undoubtedly  entitled  to  recover,  and  stand 
in  the  place  of  the  bankrupt  himself  as  to  his  right 
to  recover, —  as  they  do  with  respect  to  his  debts,  for 
the  recovery  of  which  they  had,  by  1  Jac*  1.  c.  15. 
Sm  13.,  and  have,  by  6  G.  4.  c.  16.  «.  25.,  the  like  remedy 
that  the  bankrupt  himself  had.     His  rights  to  personal 
estate  are  their  rights,  and  the  damages  due  to  him 
in  respect  of  his  personal  estate,  are  due  to  them. 
What,  then,  is  the  amoimt  of  damages  which  the  bank- 
rupt  would  himself  have  recovered  ?     A  jury  might, 
inost  properly,  give  the  full  amount  of  money  placed  in 
the  defendant's  hands,  and  misapplied;  and  the  jury 
in  this  case  did  give  that  amount  contingently,  provided 
they  were  warranted  by  law  in  giving  the  damages 
sustained  by  the  bankrupts:  and  we  think  they  were 
warranted.     When  the  defendants  refused  to  perform 
their  contract,  they  ought  to  have  returned  the  money 
to  the  bankrupts ;  and,  if  they  did  not,  the  bankrupts 
might  have  treated  it  as  money  had  and  received  to 
their  use,  and  recovered  the  amount   in   indebitatus 


(a)  8inoe  decided  —  ^M^Aam  t.  Drake,  2  Hauee  of  Lorde 
Caeee,  579* 
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nsiumprii,  if  the  defoidttitB  had  not  been  tiidr 
and  the  cmsumstanoe  of  thehr  bdng  bo  to  an  equal 
amount,  is  only  material,  as  it  wonld  have  giTen  them  a 
defence,  in  that  fbnn  of  action,  under  the  statutes  of 
set-o£^  which  were  enacted  for  preventing  the  necessity 
of  cross-actions.  But  it  would  have  given  a  defence,  in 
consequence  of  the  form  of  action  only — not  on  the 
merits ;  and  the  form  of  action  being  changed  into  one 
of  special  assumpsit,  there  would  be  no  defence  at  all 
This  is  laid  down  in  Thorpe  v.  Thorpe  (a),  and  in  Cobai 
V.  Welch  (b)y  which  was  confirmed  by  the  court  on  a 
motion  for  a  new  trial.  The  bankrupts  would  clearly 
have  recovered  the  full  amount  against  a  wrong-doer 
not  a  creditor.  Why  should  a  wrong-doer  be  in  a 
better  position^  when  the  law  gives  him  no  right  of  set- 
off under  the  statutes  of  set-off,  or  the  mutual-credit 
clause  in  the  bankrupt  act?**  \^Cres9%oeUy  J.  This  loob 
like  an  action  for  unliquidated  damages.]  It  may  be 
said,  on  the  other  side,  that  the  declaration  does  not 
sufficiently  allege  special  damage.  If  special  damage, 
however,  be  necessary,  it  is  submitted  that  it  is  suffi- 
ciently averred. 


Bramwelly  contrh.{c)  If  the  meaning  of  this  de- 
claration is,  that  the  bankrupt  paid  the  17521  2«.  Zd. 
into  the  bank,  upon  an  understanding  that  the  specific 
moneys  should  be  transmitted  to  their  agents  in  London 


I 


(a)  3  B.  S^  Ad.  580. 

[b)  1  Egp.  N.  P.  a  379. 
e)  The  points  marked  for 

argument  on  the  part  of  the 
defendants^  were, — ''That the 
declaration  is^  in  effect^  for 
money  had  and  received  to  the 
use  of  the  bankrupt^  and  so  the 
debt  due  from  the  bankrupt  to 
the  company  can  be  made  the 


subject  of  set-off^  mider  tb^ 
statutes  'of  set-off  and  hank- 
inptcy:  and  that  the  dedan* 
tion  all^;et  no  special  damage) 
but  only  the  receipt  of  the 
money,  which  is  m  debt  dni 
from  the  company  to  the  bank* 
rupt,  and  against  which  the 
eompany  can  set  off 
claim." 
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to  meet  the  bltt  in  question,  there  might  be  some  diffi<4       1849; 
eulty  iH  saying  that  the  plea  waft  a  good  one:  but,  if       — -* 
the  meaning  is,  that  the  money  was  paid  in  to  his  ao- 
count  with  the  bank,  that  gave  him  a  claim  against       G^BSTk 
the  bank  as  for  so  much  money  lent ;  and  though  the 
bankrupt  might  have  a  right  of  action  against  the  . 
Company  for  not  appropriating  the  amount  according 
to  the  terms  of  their  contract,  it  would  not  be  a  claim 
entirely  for  unliquidated  damages,  and  therefore  it  may 
be  met  by  a  set-off.     [^Maule^  J.    The  money  was  de- 
posited with  the  defendants  for  the  specific  purpose  of 
applying  it  to  the  payment  of  the  bankrupt's  accept- 
ance ;  and  they  have  failed  to  do  so.     Does  not  that 
give  rise  to  a  claim  for  unliquidated  damages?]     The 
declaration  does  not  state  that  the  money  was  piud  to, 
and  accepted  by,  the  defendants,  as  a  consideration  for 
their  undertaking  to  pay  the  bill     The  question  turns 
upon  the  dOth  section  of  the  6  G,  4.  e.  16.,  which 
enacts,  'Hhat,  where  there  has  been  mutual  credit  given 
by  the  bankrupt  and  any  other  person,  or  where  there 
are  mutual  debts  between  the  bankrupt  and  any  other 
person,  the  commissioners  shall  state  the  aooount  be*- 
tween  them,  and  one  debt  or  demand  may  bb  set 
against  another,    notwithstanding    any  prior   act    of 
bankruptcy  committed  by  such  bankrupt  before  the 
credit  given  to  or  the  debt  contracted  by  him,  and 
what  shall  appear  due  on  either  side  on  the  balance 
of  such  account,   and  no  more,   shall  be  claimed  or 
paid  on  either  side  respectively;   and  every  debt  oir 
demand    hereby    made    provable   against    the    estate 
t>f  the  bankrupt,  may  also  be  set  off  in  manner  afore- 
said against  such  estate :    provided  that  the  person 
claiming  the  benefit  of  such  8etM)ff,  had  not,  when  suoh 
credit  was  given,  notice  of  an  act  of  bankruptcy  by 
such  bankrupt  committed.*'     Claims  for  money  com- 
pensation may  be  liquidated,  or  unliquidated,  and  yet 
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1849«       msoeptible  of  ascertainment ;  or  th^  may  1^  really 
— —       unliquidated,  and  not  matter  of  calculation  at  alL    The 
Bbia        intention  of  the  5Qth  section  clearly  was,  that  the  two 
Cabby       former  classes  should  be  the  subject  of  set-off.     Sup^ 
posing  the  position  of  these  parties  was  reversed,  would 
this  demand  have  been  provable?    The  certificate  of 
the  defendants  could  not  have  been  defeated  by  change 
ing  the  form  of  action.     [^MatJe,  J.     The  certificate 
may  always  be  defeated,  where  the  pbuntiff  has  his 
election  between  trover  and  money  had  and  rec^ved. 
Cresswellf  J.  If  the  company  had  neglected  to  pay  the 
bill,  but  had  returned  the  money,  could  the  bankrupts 
have  sued  them  for  not  paying  the  bill.]     It  is  sub* 
mitted  that  they  could.      [^Crestwelly  J.    Would  the 
demand  in  that  action  be  provable  against  their  estate, 
in  the  case  above  supposed  ?]     Probably  not.     \^Cre$9- 
weUy  J.  Then  that  shews  that  the  whole  complaint  in 
thb  action  would  not  have  been  provable.]     If  this  is 
in  substance  an  action  to  recover  back  the  money,  it  is 
in  truth  an  action  for  moneys  numbered.     In  Groom  v, 
IFest{a\  a  declaration  by  assignees  of  JLy  a  bankrupt, 
stated  that  the  defendant,  in  consideration  that  R 
would  sell  and  deliver   to   him  sugars   at   the  rate 
and  price  of,  &C.,  agreed  to  pay  him  for  the  same, 
prompt  two  months,  or  an  acceptance  at  seventy  days, 
if  required ;  that  the  goods  were  delivered  to  and  re- 
ceived by  the  defendant  before  the  bankruptcy,  on  the 
ieims  aforesaid,  but  that  he  did  not,  though  required 
before  the  bankruptcy,  pay,  then  or  since,  by  an  ac- 
ceptance, nor  did  he  otherwise  pay ;  whereby  i?.,  before 
his  bankruptcy,  lost  the  use  and  benefit  of  such  accept- 
ance, and  the  benefit  which  would  have  accrued  to  him 
from  having  it  discounted,  and  raising  money  on  it  for 
bis  own  use  in  the  way  of  his  trade,  and  was  put  to 

(a)  6Ad.^E.  758.,  1  P.  *  D.  19. 
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loss  and  inconvenience  b^r  not  having  such  acceptance        1849. 
to  negotiate^  and  his  estate  applicable  to  the  payment  of       ■ 
his  just  debts,  was,  by  reason  of  the  non-payment  for  the         *m* 
goods  in  manner  aforesaid,  diminished  in  valuer  to  the       Carbt* 
damage  of  the  assignees  and  creditors  :  to  this  there  was 
a  plea  of  set-off  for  a  debt  due  from  IL  before  the 
bankruptcy ;  to  which  the  plaintiff  demurred :  and  it  was 
held,  that  the  concluding  averments  of  the  declaration 
did  not  shew  a  special  damage  to  the  plaintiffs,  but 
only  a  common  pecuniary  loss ;  that  the  case  appearing 
on  the  declaration  was  one  of  mutual  credit  within 
the  statute  6  G.  4.   c.  16.   s»  50. ;  and  that  a  set-off 
might  be  pleaded. 

Maule^  J*  If  the  company  have  for  a  valuable 
consideration  undertaken  to  perform  a  certfun  duty, 
and  have  neglected  to  perform  it,  they  are  clearly  liable 
in  damages,  nominal  or  otherwise, — if  any  injury  has 
resulted  to  the  bankrupts  from  their  breach  of  duty. 
In  some  respects  the  case  resembles  Marzetti  v.  ^7/- 
Hams. {a)  In  Drake  v.  Beckham(b\  where  A.  agreed 
in  writing  with  B.  and  C7.,  on  behalf  of  themselves  and 
D,y  as  partners  in  trade,  to  serve  them,  B:  and  C,  and 
the  survivor  of  them,  for  seven  years,  as  their  foreman, 
and  not  to  engage  in  trade  on  his  own  account,  during 
that  period,  without  their  consent;  and  B.  and  C. 
agreed  to  pay  him  wages  after  the  rate  of  ^L  3«.  per 
"week,  so  long  as  he  should  serve  them  faithfully,  —  it 
was  held  by  the  Exchequer  Chamber,  reversing  the 
judgment  of  the  court  below (c),  that  the  right  of 
action  for  a  breach  of  this  agreement,  by  dismissal  of 
A.  from  the  service,  without  reasonable  cause,  passed 
to  the  assignees  of  A.  on  his  bankruptcy,  as  being  part 
of  his  personal  estate,  whereof  a  profit  might  be  made. 

(a)  IB.S^Ad.  41.6.  (c)  Bedtham  v.  Drake,  9  Jf. 

(6)  MM.d^W.ZlS.  4»;79» 
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And  it  was  ultimately  held  by  the  House  of  Lordi(a), 
that  the  right  of  action  did  so  pass, — on  the  ground 
that  the  contract  contained  a  clause  imposing  a  penalty 
for  the  breach  thereof.  Here,  or  in  Marzetti  y.  fFU' 
Uams,  you  could  not  say  that  the  damages,  great  or 
small,  would  be  a  demadd  provable  under  a  Jlat  HUl 
y.  Smith  is  certainly  yery  much  in  point.  The  case 
really-  sounds  in  damages.  The  plea  is  bad,  and  the 
plainti&  are  consequently  entitled  to  judgment. 

Cbesswell,  J.,  and  V.  Williams,  J.,  concurred. 

Jud^ent  for  the  plainti£Sk 
(o)  Beckham  v.  Drake,  uhi  9Upr^m 


Nov.  30. 


Dob  d.  Rogers  v.  C.  Price  and  W.  Price. 


A  lease  was  f^HIS  was  an  action  of  ejectment,  brought  by  the 
granted  of  a  plaintiff  as  assignee  of  the  reyersion,  to  recover 

tenement  and  Possession  of  a  form  and  premises  called  Graig  Gabm, 

the  quarries 

of  paving  and  tile-stone  in  and  upon  the  premises,  with  liherty  and  power  to  open 
and  work  the  quarries,  subject  to  an  annual  rent  for  the  premises,  excepting  the 
quarries,  and  to'  the  payment  of  a  royalty  for  the  stone  obtained.  Out  of  this 
demise  were  reserved  and  excepted  '^  all  timber-trees,  trees  likely  to  become  timbef, 
saplings,  and  all  other  wood  and  underwood,  which  then  were,  or  which  should  at 
any  time  thereafter  be,  standing,  growing,  and  being  on  the  premises,  and  all 
mines,  minerals,  &c.|  which  should  thereafter  be  opened  and  found.'*  And  the 
lease  contained  a  covenant  ''  not  to  commit  any  waste,  spoil,  or  destmctioD,  by 
cutting  down,  lopping,  or  topping  any  timber-trees,  or  trees  likely  to  become 
timber,  saplings,  or  any  other  wood  or  underwood  ;'*  and  a  power  of  re-entry,  for 
nonpayment  of  rent,  or  if  the  lessee,  &c.,  ahould  commit  any  waste,  spoil,  or  de- 
struction by  any  of  the  means  or  ways  aforesaid,  and  should  not  perform'and  keep 
all  and  singular  the  covenants,  &c.,  contained  in  the  lease. 

The  assignee  of  the  term  having  cut  down  and  grubbed  up  certain  aaplingi, 
wood,  and  underwood,  for  the  necessary  purpose  qf  working  a  quarry  on  tkt 
demised  premises :  — 

Held,  that  the  effect  of  the  covenant  was,  that  the  tenant  should  not  to  ent  any 
of  the  trees  excepted,  as  that  such  cutting  should  amount  to  an  excess  of  the  right 
which  it  was  in^en^ed  tl^t  he  should  exercise ;  and  therefore  that  cutting  tfces 
in  a  manner  necessary  to  a  reasonable.eief^Mo,  of  the  poif^  tofet  the  iloiif^  wai 
no  breach  of  the  coTenant. 


PlUO«» 
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ia  the  conntfr  of  Glamorgan.     The  defendants  were        1849. 

assignees  of  an  unexpired  term  of  ninety-nine  years^ 

granted  by  one  Evan  Jones  to  one  Thomas  Thomas^  by  an         ^^ 
indenture  of  lease  bearing  date  the  29th  of  JuJy^  1835.         Roocm 

By  that  indenture,  the  lessor  demised  to  the  lessee  _  ^* 
^  farm  and  tenement  called  Chraig  Galva,  and  the 
quarries  of  paying  and  tile-stone  in  and  upon  the  pre- 
mises, with  liberty  and  power  to  open  and  work  the 
quarries,  subject  to  an  annual  rent  for  the  premises, 
exciting  the  quarries,  of  16^  a  year,  and  to  the  pay* 
ment  of  2d,  for  every  yard  of  paving-stone  obtained, 
and  of  3^.  for  every  thousand  of  tile-stones,  -^  payable 
on  the  2nd  of  August  in  every  year. 
'  Out  of  this  demise,  there  was,  by  the  deed,  a  reserva- 
tion and  exception  of  all  timberrtrees,  trees  likely  to 
become  timber,  saplings,  and  all  other  wood  and  under? 
wood  which  then  were,  or  which  should  at  any  time 
thereafter  be,  standing,  growing,  and  being  on  the  pre- 
tnises,  and  all  mines,  minerals,  and  fossils  whatsoever, 
which  ^ould  thereafter  be  opened  and  found.  And  in 
the  lease  was  contained  a  covenant  on  the  part  of  the 
lessee,  not  to  commit  any  waste,  spoil,  or  destruction, 
by  cutting  down,  lopping,  or  topping  any  timber-trees, 
or  trees  likely  to  become  timber,  saplings,  or  any  other 
wood  or  underwood ;  and  then  followed  a  proviso 
giving  a  power  of  re-entry,  if  the  rent  should  be  in 
arrear  as  therein  mentioned,  or  if  the  lessee  should 
commit  any  waste,  spoil,  or  destruction,  by  any  of  the 
tiieans  or  ways  aforesaid,  and  should  not  perform  and 
iceep  all  and  singular  the  covenants,  provisoes,  and 
agreements  contained  in  the  lease. 
•  The  cause  was  tried  before  Wightmanj  J.,  at  the  G/a- 
jnorgan  summer  assises,  1848. 

On  the  part  of  the  lessor  of  the  plaintiff^  it  was  in- 
sisted that  the  defendants  had  incurred  a  forfeiture,  by 
cutting  dDwn.  and  grubbing  up  icertain  saplings,  wood, 
and  underwood^  contrary  to  the  covenant 
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1849*  It  was  conceded  that  the  acta  complidiied  of  had  been 

— """"       done  for  the  purpose  of  working  a  quarry  on  the 

?"         demised  premises.     And  it  was  submitted,  on  the  part 

IUmbbs       of  defendants,  that,  if  this  amounted  to  a  breach  of 

**  covenant,  the  lease  would  be  insensible,  for  the  demise 

of  the  quarries  would  then  be  futile ;  and  that  all  that 

the  covenant   in    question  was   intended  to  provide 

against,  was,  wilful  waste. 

A  verdict  was  found  for  the  plaintiff;  leave  beio^ 
reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  them,  if  the  court  should  be  of  opinion  that  then 
had  been  no  breach  of  covenant. 

John  Evans,  in  MRchaelnuu  term,  1848,  acoordingly 
obtained  a  rule  nisL  He  referred  to  Pomfret  v.  Bi» 
croft  (a),  and  the  authorities  cited  in  the  notes  there; 
and  also  to  Goodright  A.  Peters  v.  Vivian  {b\  where  it 
was  held,  that,  if  trees  be  excepted  out  of  a  demise^ 
waste  cannot  be  committed  by  cutting  them  down; 
and  therefore  ejectment  cannot  be  brought  as  for  waste 
committed  in  or  upon  the  demised  premises. 

W.  H.  Watson^  and  Grove,  in  the  last  term,  shewed 
cause.  There  is  no  such  implied  exception  as  is  sug* 
gcsted  on  the  part  of  the  defendants,  viz.  that  the 
lessee  may  cut  down  trees,  underwood,  and  saplingSi 
for  the  purpose  of  working  the  quarries.  The  word 
^*  waste  "  is  not  used  in  its  strictest  sense :  the  meaning 
of  the  covenant  is  that  the  lessee  shall  not  cut  the 
excepted  trees,  &c.  The  wood,  underwood,  and  sap* 
lings,  and  so  much  of  the  land  as  is  necessary  for  their 
support  and  nutrition,  are  excepted  out  of  the  demiflei 
Goodtitle  d.  Peters  v.  Vivian  has  no  application* 
l^Maule,  J.     The  only  distinction  I  can  see  between 

(a)  I  Wms.  Sound.  321.  (6)  8  Ea^,  igO. 
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that  cose  and  the  present^  is,  that  there  the  trees  were 
not  grubbed  «/?.]     In  Legh  v.  Heald{a\   it  was  held, 
that,  by  a  lease  of  a  tenement,  described  as  containing 
nineteen  acres,  save  and  except  all  timber -trees,  wood, 
underwoods,  &c.,  six  acres  of  the  soil,  which  at  the 
time  of  the  lease   were  covered  with  growing  wood, 
were  not  excepted,  but  passed  to  the  lessee.     Lord 
Tenterden  said :  ^^  In  the  lease  there  was  an  exception 
of  wood  and  underwoods ;  and  it  is  said,  that,  by  that 
exception,  the  soil  on  which  the  wood  was  growing, 
was  excepted,  and,  consequently,  that  it  was  in  the 
plaintiff,  and  that  he  therefore  was  entitled  to  maintun 
trespass    for    any  injury  done    to  the   surface ;   and 
Whihter  v.  Paslow  (b)  was   cited  in   support  of  that 
position.     That  was  a  lease  of  the  site  and  demesne  of 
a  manor,  ^exceptis  et  semper  reservatis  omnibus  boscis, 
subboscis,  &C. ;  and  it  was  held  that  the  soil  itself  was 
excepted,  though  it  was  said,  that,  by  an  exception  of 
timber-trees,  no  soil  is  excepted  but  that  in  which  they 
grow.     The  distinction  is  somewhat  nice."    Parke,  J., 
said :  *'  The  general  proposition  is,  that,  if  there  be  a 
grant  of  a  manor,  with  an  exception  of  woods,  the  soil 
itself  on  which  the  wood  grows,  is  excepted ;  but  a  dis- 
tinction is  taken  between  an  exception  of  toood  and 
underwood,  and  an  exception  of  all  timber-ti'ees  ;  for,  in 
the  first,  the  soil  itself  on  which  the  wood  and  under- 
wood grow,  is  excepted ;  but,  in  the  latter  case,  no  soil 
is  excepted,  but  only  nutriment  out  of  the  land  suffi- 
cient for  vegetation  and  growing  of  the  trees  excepted : 
JVhilster  v.  Paslow.^     And  Taunton,  J.,  added :  "  It  is 
clear,  in  point  of  law,  that,  under  the  term  wood,  used 
in  a  grant  as  synonymous  with  the  latin  word  boscus, 
the  trees  and  soil  on  which  they  grow  will  pass;  and 
the  word  wood,  or  boscus,  there  denotes  land  covered 
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1840.        with  wood:  Co.  LitL  4.  b.;  WhxUterY.  Faslow.    InU- 

^'  fortTs  case  (a),  *  a  difference  was  taken  between  a  wood, 

^^         whidi  may  be  demanded  in  a  pnecipe  by  the  name  of 

^oosRt      80  many  acres  of  wood^  and  trees  growing  out  of  any 
V*  woody  which  cannot  be  demanded  in  a  praedpe  by  any 

*  ^  name  but  by  the  name  of  land  and  pasture,  &c.  where 
they  grow ;  for,  if  such  a  wood,  whereof  a  precipe  Uei, 
is  parcel  of  my  manor  of  O.,  and  I  lease  my  manor, 
excepting  woods,  thereby  the  soil  itself  is  excepted; 
^d,  in  a  pnecipe  brought  of  the  manor,  an  exception 
ought  to  be  of  so  many  acres  of  wood ;  but,  in  such 
case,  if  I  except  all  my  trees  which  grow  out  of  any 
wood  but  upon  land  and  pasture,  there,  by  the  excep- 
tion of  the  trees,  the  soil  itself  is  not  excepted,  but  suffi- 
cient  nutriment  out  of  the  land  is  reserved  to  sustun 
the  vegetative  life  of  the  trees,  for,  without  that,  the 
trees  which  are  excepted,  cannot  subsist'  The  doctrine 
there  laid  down,  is  not  inconsistent  with  Pincowii. 
Thomas  (b) :  there,  one  let  a  tenement,  a  close  whereof 
yv$LS  a  wood,  and  commonly  known  by  the  name  of  a 
wood ;  and  in  the  lease  was  an  exception  of  all  salable 
woods  now  growing,  or  which  shall  grow  hereafter, 
which  have  been  sold  by  the  lord  of  the  premises,  with 
free  entry y  egress^  and  regress^  for  felling ^  marking y  and 
carrying  off  the  same,  at  all  convenient  times ;  and  the 
question  was,  whether  the  soil  of  the  wood  passed  to 
the  lessee :  it  was  holden  that  the  soil  did  not  pass,  but 
the  timber  only.  That  clearly  was,  because  the  right 
of  entry  would  not  have  been  needed  if  the  whole  soil 
had  been  reserved.  That  case  turned,  therefore,  upon 
the  particular  language  of  the  ^t.  Here,  the  language 
of  the  exception  is,  *  all  timber-trees  and  other  trees, 
and  wood  and  underwoods,'  not  woods.  The  word  wood, 
as  here  used,  is  not  synonymous  with  the  latin  word 

(a)  11  C9.  Bep.49.  h.  (6)  Cro.Jac  5£4. 
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boscus;  it  imports  only  the  timber  or  material  itself, 
and,  consequently,  docs  not  include  the  soil."  The 
trees  gone,  the  soil  belongs  to  the  lessee :  if  so,  by 
grubbing  them,  he  is  guilty  of  waste ;  for,  he  changes 
the  nature  of  the  land.  In  Phillipps  v.  Smith  (a), 
Alderson,  B.,  delivering  the  judgment  of  the  court,, 
says:  "The  principle  upon  which  waste  depends,  is 
well  stated  in  the  case  of  Lord  Darcy  v.  Askwith  {b\ 
thus,  —  *  It  is  generally  true  that  the  lessee  hath  no 
power  to  change  the  nature  of  the  thing  demised ;  he 
cannot  turn  meadow  into  arable,  nor  stub  a  wood  to 
make  it  pasture,  nor  dry  up  an  ancient  pool  or  piscary, 
nor  suffer  ground  to  be  surrounded,  nor  destroy  the 
pale  of  park,  for  then  it  ceaseth  to  be  a  park ;  nor  he 
may  not  destroy  the  stock  or  breed  of  anything,  because 
it  disinherits  and  takes  away  the  perpetuity  of  succes- 
sion, as,  villeins,  fish,  deer,  young  spring  of  woods,  or 
the  like.'  Thus,  the  destruction  of  germens,  or  young 
plants  destined  to  become  trees  {Co^Litt.  43.),  which 
.destroys  the  future  timber,  is  waste;  the  cutting  of 
applc-trccs  in  a  garden  or  orchard,  or  the  cutting  down 
a  hedge  of  thorns  {Co,  Lift  53.  a.),  which  changes  the 
nature  of  the  thing  demised ;  or  the  eradicating,  or 
the  unseasonable  cutting,  of  white-thorns  (  Viner^s  Abr. 
fVaste  (E,))y  which  destroys  the  future  growth,  are  all 
acts  of  waste."  In  Co,  Litt,  54.  b.,  it  is  said :  "  A  man 
Jiath  land  in  which  there  is  a  mine  of  coals,  or  of  the 
like,  and  maketh  a  lease  of  the  land  (without  mention- 
ing any  mines)  for  life  or  for  years ;  the  lessee,  for  such 
.mines  as  were  open  at  the  time  of  the  lease  made,  may 
-dig  and  take  the  profits  thereof;  but  he  cannot  dig  for 
any  new  mine  that  was  not  open  at  the  time  of  the 
lease  made,  for,  that  should  be  adjudged  waste.  And, 
|f  there  be  open  mines,  and  the  owner  make  a  lease  of 
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the  land,  with  the  mines  therein,  this  shall  extend 
to  the  open  mines  only,  and  not  to  any  hidden  mine: 
but,  if  there  be  no  open  mine,  and  the  lease  is  made  of 
the  land,  together  with  all  mines  therein,  there  the 
lessee  may  dig  for  mines,  and  enjoy  the  benefit  thereof 
otherwise  those  words  should  be  void.**  It  is  said,  on 
the  other  side,  that  there  is  an  implied  exception  in  the 
covenant  not  to  commit  waste,  viz,  except  it  be  done 
for  the  purpose  of  working  the  quarries.  No  such  ex- 
ception, however,  can  be  imported  into  this  lease.  The 
demise  is,  not  of  a  quarry  simply,  but  of  a  messuage  or 
tenement,  together  with  the  quarries. 

Assuming,  then,  that  there  has  been  a  breach  of 
covenant,  the  only  remaining  question  is,  whether  the 
covenant  is  annexed  to  the  reversion,  under  the  statute 
32  H.  8.  c.  34.,  so  as  to  entitle  the  lessor  of  the  phuntiff 
to  midntdn  ejectment.  The  authorities  shew  that  it  is: 
Spencer^s  case  (a) ;  Mayor  of  CongUton  v.  Pattison  (6); 
Kingdon  v.  Nottle(c);  Jones  v.  King{d)\  Vernon  v. 
Smith  {e);  Vyvyan  v.  Arthur  (y);  Sampson  v.  Eat- 
terby{h);  Easterly  v.  Sampson^t);  Raymond y.  JFV/cA(i); 
Hemingway  v.  Femandes,  (J) 


John  EvafiSy  and  Gray,  in  support  of  the  rule.  It 
clearly  was  the  intention  of  the  parties  to  this  demise, 
that  the  lessee  should  do  that  which  has  been  done  here. 
It  was  not  possible  that  he  could  enjoy  the  subject- 
matter  of  the  lease,  viz.  the  quarries,  without  grubbii^ 


(a)  5  Co.  Rep,  l6.b.  (2nd  re- 
solution), 1  Smith's  Leading 
Cases,  22. 

(6)  lOJFa^^,  ISO. 

(c)  I  M.  Sf  Selw.  355. 

(d)  4>  M.  S^  Selw.  ISS. 
(c)  BB.SiAld.l. 

(g)  1  B.  S(  C.  410.,  ZD.Sf 

n.  f)7o. 

(A)  9B.$^C.  505.,  4  3f.  4* 


JR.  422.  And  see  4  JIf.  ^  JZ. 
426  (c),  429  (c)  ;  BM.S^B. 
200;  ^  N.  Si  M.  45;  anU, 
Vol.  V.  p.  464. 

(t)  ejBtn^.  644.,  4J/.i( 
P.  601. 

{k)  2  C.  M.SilL  58S.,  5 
Tgrvh.  985. 
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tip  a  portion  of  the  nnderwopd.    In  Doe  d.  Jones  t,        1849. 
Crouch  (a),  it  was  held  that  a  covenant  in  a  lease,  to       ^— " 
deliver  up  at  the  end  of  the  term  all  the  trees  standing         ^' 
in  an  orchard  at  the  time  of  the  demise,  *^  reasonable  use       Rogers 
and  wear  only  excepted^**  is  not  broken  by  removing  ^« 

trees  decayed  and.  past  bearing,  from  a  part  of  the 
orchard  which  was  too  crowded*  One  of  the  main 
objects  of  the  demise,  was,  to  enable  the  lessee  to  get  at 
the  stone.  Where  a  man  grants  a  thing,  he  impliedly 
grants  everything  that  is  necessary  to  the  enjoyment  of 
the  thing  granted.  The  covenant  not  to  commit  waste 
**  by  cutting  down,  lopping,  or  topping  any  timber-trees, 
or  trees  likely  to  become  timber,  saplings,  or  any  other 
wood  or  underwood,"  is  not  inconsistent  with,  nor  does 
it  necessarily  limit,  the  privilege  conferred  by  the  grant. 
That  covenant  would  be  left  to  its  full  operation  upon 
all  the  rest  of  the  farm.  The  whole  deed  must  be  read 
together,  and  a  reasonable  interpretation  given  to  every 
part  of  it. 

Goodriffht  d.  Peters  v.  Vivian  is  a  distinct  authority 
upon  the  other  point. 

Cur.  adv.  vulU 

Wilde,  C.  J.,  now  delivered  the  judgment  of  the 
court 

The  lessor  of  the  phuntiff  in  this  case  sought  to 
recover  possession  of  certain  premises  in  the  county  of 
Glamorgan,  under  a  power  of  re-entry  contained  in  a 
lease  of  the  premises  in  question ;  the  lessor  being  seised 
of  the  reversion  of  the  premises,  and  the  defendant 
being  the  assignee  of  an  unexpired  term  of  ninety-nine 
years,  granted  by  Evan  Jones  to  Thomas  Thomas. 

The  lessor  claim'ed  to  be  entitled  to  enforce  the  right 
of  re-entry,  upon  the  ground  of  forfeiture,  by  reason 

(a)  2  Campb,  449. 
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of  ft  breft(^h  of  one  of  tbe  ooirenania  eontsihed  in  the 
leafle. 

The  lease  was  dated  the  2eth  of  July,  1886 :  and  the 
lessor  thereby  demised  a  certain  farm  a&d  tenemeot 
called  Oraijf  OalvUf  and  the  quarries  of  paving  and  tile« 
stone  in  and  upon  the  premises,  with  liberty  and  power 
to  open  and  work  the  quarriesi  subject  to  an  annual 
rent  for  the  premises,  excepting  the  quarries,  of  16i!i 
a  year,  and  to  the  payment  of  2d.^  for  every  yard  of 
paving-stone  obtained,  and  of  3«.  for  every  thousand  of 
tile-stones ;  both  reservations  being  payable  on  the  2Dd 
of  August  in  every  year.  And  by  the  lease  there  was 
reserved  and  excepted  out  of  the  demise,  all  timber- 
trees,  trees  likely  to  become  timber,  saplings,  and  all 
other  wood  and  underwood,  which  then  were,  or  which 
should  at  any  time  thereafter  be,  standing,  growing, 
and  being  on  the  premises,  and  all  mines,  minerals,  and 
iS[)s8ils  whatsoever  which  should  thereafter  be  opened 
and  found :  and  the  lease  contained  a  covenant  not  to 
^mmit  any  waste^  spoil,  or  destruction,  by  cuttbg 
down,  lopping,  or  topping  any  timber-trees,  or  treei 
likely  to  become  timber,  saplings,  or  any  other  wood  or 
underwood ;  and  then  followed  a  proviso,  giving  a 
power  of  re-entry,  if  the  rent  should  be  in  arrear  as 
therein  mentioned,  or  if  the  lessee  should  conunit  any 
Waste,  spoil,  or  destruction,  by  any  of  the  means  <ff 
ways  aforesaid,  or  should  not  perform  and  keep  all 
Und  singular  the  covenants,  provisoes,  and  agreementB 
contained  in  the  lease«  The  habendum  was,  of  tbe 
lands,  and  also  the  quarries  of  paving  and  tile-stcmeSy 
for  ninety-nine  years. 

The  lessor  insisted  that  a  forfeiture  had  been  in- 
curred, by  the  cutting  down  of  certain  saplings,  wood,  and 
•underwood,  contrary  to  the  covenant:  and  it  was  ad* 
mitted  between  the  parties,  that  the  acts  complamed  of 
had  been  done  for  the  necessary  purpose  of  working 
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a  quarry  on    the   demised   premises:   and«  although        ^849. 
various  other  questions  were  raised  and  argued  betweea        ■ 
the  parties,  the  great  and  material  point  in  contest  was,         ^®' 
whether  the  cutting  down,  for  the  purpose  of  working       JtoaiBS 
the  quarries,  —  which  was  admitted  to  have  taken  place  v* 

in  this  case, — was  a  breach  of  the  covenant ;  and  it  will       K^^^ . 
not  be  necessary,  for  the  purpose  of  deciding  the  casct 
to  consider  any  other  question. 

That  question  depends  upon  the  true  construction  of 
the  covenant  of  which  the  lessor  contends  a  breach  has 
been  committed:  and,  in  considering  the  true  con- 
struction, the  first  point  to  be  ascertained,  is,  the  object 
and  intention  of  the  parties,  as  it  is  to  be  collected  from 
the  entire  deed ;  and  then  to  consider  if  the  covenant 
can  be  construed  to  have  such  a  meaning  as  will,  regard 
being  had  to  all  the  words  of  it,  effectuate  the  intention 
of  the  parties. 

The  words  of  the  covenant  in  question  are  peculiar, 
and  therefore  may  probably  have  been  used  for  a  pur- 
pose applicable  to  the  special  circumstances  of  the  case. 
The  covenant  is  not  to  be  construed  as  if  it  were  simply 
that  the  lessee  should  not  commit  waste ;  for  then  it 
would  not  include  the  ti:ees  excepted,  and  would  apply 
to  cases  in  which  there  would  be  a  remedy  without  the 
covenant:  nor  is  it  to  be  construed  as  a  general  un<^ 
qualified  covenant  not  to  cut  down  the  trees  excepted^ 
—  which  would  apply  to  all  trees  excepted,  though 
absolutely  necessary  to  be  cut  down,  to  enable  the 
lessee  to  get  any  stone,  and  would  be  inconsistent  with 
the  power  to  get  stone :  nor  is  it  to  be  construed  as  a 
covenant  not  to  cut  trees  excepted,  so  as  to  amount  to 
waste,  in  the  strict  technical  sense  of  that  word.  The 
first  and  second  of  these  constructions  would  be  contrary 
to  the  manifest  intent  of  the  parties;  and  each  of  them 
would  apply  to  part  of  the  words  of  the  covenant  only, 
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1849*       requiring  the  rejection  of  other  words  of  equal  import- 
■  ance :  and  the  third  would  make  it  wholly  inoperative 

~?"  It  being  clear  that  none  of  these  constructions  can 

KoGEBs       prevail,  some  other  is  to  be  sought :  and  it  seems  to  us 
^-  that  the  right  construction  of  the  two  parts  of  the  cove- 

nant not  to  commit  waste  by  cutting  trees,  &c.,  is  to  be 
attained  by  allowing  the  first  part  of  it  to  restrun  the 
second,  and  the  second  to  expound  the  first :  so  that  its 
effect  shall  be,  that  the  tenant  shall  not  so  cut  any  of 
the  trees  excepted,  as  that  such  cutting  shall  amount  to 
an  excess  of  the  rights  which  it  was  intended  the  tenant 
should  exercise.  Such  an  excess,  by  cutting  trees  de- 
mised, is  waste  in  its  strict  sense ;  and,  where  it  is  com- 
mitted on  trees  excepted,  we  think  it  is  sufiiciently 
analogous  to  waste,  to  bring  it  within  the  meaning  of 
that  word  as  used  in  this  covenant, —  in  which  tho 
word  waste  cannot  be  strictly  construed* 

This  construction  of  the  covenant  will  account  for  the 
peculiar  language  in  which  it  is  expressed,  will  give  a 
reasonable  sense  to  all  the  words  of  the  covenant,  and 
will  prevent  any  inconsistency  or  discrepancy  between 
different  parts  of  the  lease. 

It  follows,  that  cutting  trees  in  a  manner  ncce^ary 
to  a  reasonable  exercise  of  the  power  to  get  stone,  is  no 
breach  of  the  covenant ;  and  therefore  a  nonsuit  must 
be  entered. 

Rule  absolute  accordingly. 
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Vincent  r.  The  Bishop  of  Sodor  and  Man 

and  Others. 

Nov.  12. 

^T'HE  following  case  was  sent  by  Vice-Chancellor  Certain  estates 
Wigram  for  the  opinion  of  the  judges  of  this  ^^^  settled, 

^    ^  ^  •'     °  by  deed,  to 

court :  thg  Qsg  0f  g^icii 

Prior  to,  and  in  contemplation  of,  the  marriage  then  person  or  per- 
intended,  and  shortly  after  solemnized,  between  the     "^  ^shares. 
Kev.  John  Ireland^  clerk  (and  afterwards  Dean  of  West-  &c.,  as  S.  S. 
minster),  deceased,  and   Susanna  Short,  spinster,  also  ®"°^^*^>  ^Y 

nf^cd  flji  there* 

deceased,  by  indentures  of  lease  and  release  and  settle-  i„  mentioned, 

ment,  —  the  release  and  settlement  bearing  date  the  o'  by  her  last 

28th  oi  January,  1794, — a  certain  freehold  estate  held  ,„gn*"n 

for  certain  lives  still  in  existence,  and  limited  in  its  writing,  or 

creation  to  the  lessee,  his  executors,  administrators,  and  *"y  writing 

11  n   1  . 1         1       purporting  to 

assigns,  was  conveyed  to  the  trustees  of  the  said  settle-  be,  or  in  the 

ment,  their  executors,  administrators,  and  assigns,  to  nature  of,  her 

certain  uses   in  favour  of  the  said  John  Ireland  and  4^„.._^„^ 

testament, 

Susanna  Short,  and  their  issue,  which  have  since  failed ;  ^'  to  be  by  her 

and,  after  the  determination  thereof,  to  the  uses  follow-  ^9^^  *"d 
;  ,       .  ,  n        ^  published  m 

ing,  that  IS  to  say,  to  the  use  ot  such  person  or  persons,  the  presence 

in  such  parts,  shares,  and  proportions,  manner  and  form,  of,  and  au 

and  for  such  ends,  intents,  and  purposes,  and  under  and  ^^^^Jl^^ 

*     *        '  or  more  cre- 

subject  to  such  powers,  provisoes,  and  limitations,  as  dible  wit- 

the  said  Susanna  Short  should,  at  any  time  or  times  ^^^^^*  direct 

or  appoint, 
during,  and  notwithstanding,  her  intended  coverture,       ^'.  g^  made 

by  any  deed  or  deeds,  writing   or  writings,  with   or  a  will,  which 
without  power  of  revocation,  to  be  by  her  sealed  and  ^^  ^fj^d  by 

her  in  the 
presence  of  two  witnesses,  to  whom  she  at  the  time  declared  it  to  be  her  last  will 
and  testament    The  attestation  clause  was  thus :  —  signed  and  sealed  in  the  pre- 
sence of  A.  B,,  C>D,i"'-^ 

Held,  that  Uiis  was  a  sufficient  *^  publication,**  and  consequently  that  the  power 
bad  been  well  executed. 
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1849.  delivered  In  the  presence  of,  and  attested  by,  two  or 
more  credible  witnesses,  or  by  her  last  will  and  testa- 
ment in  writing,  or  any  writing  purporting  to  be,  or  In 
The  Bishop  of  the  nature  of,  her  last  will  and  testament,  to  be  by  her 
SoDOR  and  signed  and  published  in  the  presence  of,  and  attested 
by,  the  like  number  of  witnesses,  —  and  which  deed  or 
deeds  and  will  she  was  thereby  authorised  to  make  and 
execute,  notwithstanding  her  said  Intended  coverture, 
—  direct  or  appoint ;  and  In  default  of,  and  subject  to, 
such  direction  or  appointment,  to  the  use  of  the  said 
John  Ireland^  his  executors,  administrators,  or  assigns, 
for  their  own  use  and  benefit,  and  to  no  other  use  and 
Intent  or  purpose  whatsoever. 

The  said  Susanna  Ireland^  formerly  Susanna  Short, 
made  and  executed  her  last  will  and  testament  In 
writing,  or  appointment  in  writing  in  nature  of  a  will, 
dated  the  17th  of  February,  1826,  whereby  she  devised 
the  said  estate  comprised  in  the  said  settlement,  after  the 
death  of  her  said  husband,  to  certain  of  her  relations  In 
her  said  will  named.  And  she  appointed  her  executors, 
and  concluded  her  said  will  In  the  words  and  figures 
and  form  following,  that  Is  to  say, — 

"  I  appoint  for  executors  of  this  my  will,  the  Rcr. 
Thomas  Vowler  Short,  the  Rev.  William  Short  (my  two 
nephews),  and  Ralph  Barnes,  Esq.,  attorney-at-law, 
executor. 

«  Feb.  17th,  1826.  "  Susanna  Ireland,  (l.8.) 

Signed  and  sealed  in  the  presence  of 
Humphrey  Pritchett,  Apothecary, 
13,  Great  Queen  St.  Westminster. 
"  Mary  Fames,  housekeeper  to  Mrs.  Ireland.^ 

The  said  Susanna  departed  this  life  on  the  Ist  of 
November,  1826,  and  In  the  life- time  of  her  said  hus- 
band, without  having  dtered  or  revoked  her  said  iHUi 
— which  has  been  duly  proved,  pursuant  to  an  order  of 
Her  Majesty  In  *  Council,  made  on  the  4th  of  Marek, 


it 
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1847,  eonfirming  a  report  of  the  Judicial  Committee  of       1849* 
the  Privy  Council,  in  a  cade  of  appeal  from  a  eentence 
of  the  Prerogative  Court  of  the  Archbishop  of  Canter^ 


Vnrcawt 


V, 


*«ry'  The  Bishop  of 

The  eaid  John  Ireland  has  also  departed  this  life.  Bodob  and 

In  a  suit  which  is  depending  in  the  court  of  Chan- 
cery between  the  executors  of  the  said  John  Ireland^ 
and  the  executors  of  the  said  Susanna  Ireland^  and 
other  persons  interested  in  their  respective  estates,  it 
has  become  necessary  to  determine  whether  the  said 
will  of  the  said  Susanna  Ireland  is  a  valid  exercise  of 
the  power  of  appointment  of  the  said  estate,  which  was 
8o  given  or  limited  to  her  by  the  said  release  and  settle- 
ment of  the  28th  of  January^  1794,  as  aforesaid. 

Humphrey  Pritchetty  one  of  the  attesting  witnesses  to 
the  said  will  of  the  said  Susanna^  departed  this  life  on 
or  about  the  16th  of  August^  1828,  leaving  Mary 
£amesy  the  other  attesting  witness  to  the  said  will,  him 
surviving, — who  is  still  living. 

Certfun  witnesses  were  examined  in  the  said  appeal, 
and  their  testimony  has  been  made  evidence  in  this 
cause ;  and,  by  the  testimony  of  two  of  such  witnesses, 
the  hand-writing  of  the  said  Humphrey  Pritchett  was 
proved. 

The  said  Mary  Eames,  one  of  such  witnesses,  de« 
posed  as  follows :  — 

^<  Third.  To  the  third  article* — Hived  as  house* 
keeper  with  Mrs.  Ireland,  the  deceased  in  this  cause, 
from  the  19th  of  March,  1817,  until  her  death,  on  the 
9th  of  December,  1826.  During  that  period,  I  acted  as 
housekeeper  to  her  husband,  the  late  Dr.  Ireland,  and 
herself;  and  I  always  attended  upon  the  deceased,  and 
was  her  confidential  servant.  Between  Chrtstnuu,  1825, 
and  the  17th  of  February,  1826,  the  deceased  said  to 
me  several  times,  that  she  should  make  her  will,  and 
that  the  dean  (meaning  her  husband.  Dr.  Ireland,  who 
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1849;       "t^flB  Dean  of  Westminster 9)  wished  her  to  make  Iier 
■        wilL     The  said  deceased  suffered  from  dropsy;  and, 
ViNCBwf      j^i^^j,   (jfirtstmas,  1825,  she  was  under  the  impresfflon 
The  Bishop  of  ^hat  she  should  not  live  very  long.     Immediately  prior 
Sopor  and     to  the  said  17th  of  February ,  the  deceased  said  to  me, 
* Eames,  I  shall  make  my  will;  but  I  cannot  write  it 
all  at  once,* — from  which  I  infer  (though  I  have  no 
further  knowledge  of  the  fact,)  that  she  was  occupied 
more  than  one  day  in  so  doing,  exclusive  of  the  said 
17th  of  February.     At  about  10  o'clock  in  the  morn- 
ing of  that  day,  I  went  to  the  deceased,  in  the  drawing- 
room  of  the  deanery-house,  Westminster,  where  she  and 
the  dean  were  then  residing,  to  receire  orders  for  her 
dinner:  and  she  then  said  to  me, — ^ Eames,  I  have  a 
right  to  make  my  will,  under  my  marriage-settlement;* 
adding, — 'Do  not  go  out  of  the  way  this  morning,  as 
I  shall  want  you  to  sign  it.'    At  about  between  12  and 
1  o'clock  that  day,  Mr.  JPritckett,  the  deceased's  me- 
dical attendant  (and  who  was  in  attendance  on  her 
as  such  at  that  time),  called  on  the  deceased,  and  saw 
her  in  the  drawing-room.     I  thereupon  went  in  the 
drawing-room  to  the  deceased  and  Mr.  Pritchett.     The 
^  deceased  had  told  me  in  the  morning  at  10  o'clock,  that 

she  should  want  me  to  sign  her  will  when  Mr.  Pritchett 
came ;  and  tliat  was  the  reason  why  I  then  went  up  to 
the  drawing-room.  I  went  into  the  drawing-room  at  the 
same  time  that  Mr.  Pritchett  did  so :  and  the  deceased, 
thereupon,  addressing  both  of  us,  said,  —  *I  wish  you 
to  sign  my  will,  as  I  have  the  power  of  making  my 
will  under  my  marriage-settlement,  or  words  to  that 
effect     Mr.  Pritchett  then  slit  down ;  and  I  stood  at 
the  table.     The  deceased,  who  was  sitting  at  the  table, 
with  her  will  before  her,  then  finished  her  will,  bj 
writing  two  or  three  lines  at  the  end  of  it.     I  think 
she  must  have  written  as  much  as  two  or  three  lines; 
for,  it  took  her  some  little  time  to  do  it.     As  soon  as 
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I  he  deceased  had  finished  writing)   she  said  to  Mr*        184 9, 

Pritchett  and  me,  —  *Look,  and  see  me  sign  my  will.*        

She  then  wrote  her  name  at  the  end  of  her  will.  She  Vikceht 
then  put  her  finger  on  the  seal  on  the  will,  and  said  to  The  Bishop  of 
us,  —  *  This  is  my  last  will  and  testament'  I  have  So^or  and 
left  out  one  word ;  for,  what  she  thus  said  to  us  was,  —  *  I 
declare  this  to  be  my  last  will  and  testament.*  The 
deceased  then  asked  Mr.  Pritchett  to  sign  her  will ;  and 
he  did  so.  Then  she  asked  me  to  sign  her  will ;  and  I 
signed  it  after  Mr.  Pritchett :  and,  as  I  was  doing  so, 
Mr.  Pritchett  asked  me  to  name  that  I  was  Mrs.  Ire* 
land's  housekeeper ;  and  I  did  so,  by  adding  the  words, 
— *  Housekeeper  to  Mrs.  Irelandy — to  my  signature  on 
the  will.  As  soon  as  this  was  done,  the  deceased  folded 
up  the  will,  and  inclosed  it  in  a  piece  of  writing  paper, 
and  sealed  it  up,  and  wrote  on  the  paper  thus  inclosing 
it,  *  My  will,'  and  placed  it  in  her  writing-desk ;  say- 
ing to  me,  as  she  did  so,  —  *  When  1  am  dead,  EameSy 
tell  the  dean  where  to  find  my  will.'  Mr.  Pritchett 
then  asked  the  deceased  how  she  was,  and,  finding  that 
she  had  had  nothing  at  that  moment  to  say  to  him  about 
her  health,  took  his  leave.  I  remained  with  the  de- 
ceased a  short  time  afterwards,  and  she  gave  me  some 
domestic  orders,  after  which  I  also  left  her,  and  went 
down  stairs.  No  one  was  present  on  the  occasion,  be- 
sides the  deceased,  Mr.  Pritchett^  and  myself.  The 
deceased  was  of  perfectly  sound  mind  at  the  time,  and 
perfectly  capable  of  making  her  will.  She,  at  that 
time,  and  at  all  other  times  of  my  acquaintance  with 
her,  until  within  a  fortnight  of  her  death,  used  to 
manage  her  household  afiairs,  and  to  settle  her  weekly 
bills  with  me  in  the  most  correct  manner  possible :  and  I 
then,  and  at  all  other  times  of  my  acquaintance  with 
her,  considered  her  perfectly  capable  of  managing  her 
own  af&irs.  There  was  some  sealing*wax  on  the  will 
before  I  saw  it ;  and,  when  the  deceased  sealed  it,  as  I 
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1649«        ^^^  deposed,  she  put  a  little  more  sealing-wax  on  it, 
'        using  for  that  purpose  a  small  taper  which  stood  on 
VxifOKiq*      ^^  drawing-room  mantel-piece;  and,  in  the  sight  of 
TheBiihop  of  ^^*  Pritchett  and  myself,  she  made  the  impression  of 
BoDOR  sod     her  initials  on  the  seaUng-waz,  with  a  small  seal  hang- 
•  ^"^        ing  to  her  watch,  but  rather  larger,  perhaps,  than  the 
seals  which  ladies  use  at  the  present  day.     She  then 
put  her  finger  on  the  seal  on  the  will,  and  sud  to 
Mr,  Pritehett  and  myself,  '  I  declare  this  to  be  my  kit 
will  and  testament,'  as  I  have  already  deposed.    The 
"will  now  produced  to  me  by  the  examiner,  marked  with 
the  letter  A.  (the  same  being  the  articulate  script, 
marked  A.^  propounded  in  this  cause),  is  the  very  will 
of  which  I  have  been  deposing.    The  same  was  executed 
by  the  said  deceased  on  the  aforesaid  17th  of  February^ 
1826,  the  day  of  the  date  thereof,  in  my  presence,  as  I 
have  now  deposed.     The  name  and  addition,  ^Marjf 
JEameSf  housekeeper  to  Mrs.  Ireland,*  appearing  sub- 
scribed on  the  said  will  as  those  of  an  attesting  witness 
thereto,  are  my  name  and  addition,  and  of  my  hand- 
writiDg  and  subscription. 

"Fourth.  To  the  fourth  article,  —  1  have  seen  the 
deceased  write  and  subscribe  her  name  on  very  manj 
occasions.  I  saw  her  write  as  often  as  three  or  four 
times  a  week,  on  an  average,  during  the  whole  period 
of  my  being  in  her  service.  I  am  well  acquainted  with 
her  handwriting.  I  have  now  inspected  her  aforesaid 
will  The  whole  body,  series,  and  contents  of  it  ap- 
pear to  me  to  be  of  her  handwriting ;  and  I  have  no 
doubt  that  they  are  so.  The  names  '  Susanna  Ireland^ 
subscribed  thereto  appear  to  me  also  to  be  of  her 
handwriting  and  subscription  ;  and  I  should  hare 
known  them  to  be  such,  independently  of  having  seen 
the  deceased  subscribe  the  same,  as  I  have  deposed. 
The  date  thereof  'February  17th,  1826/  &c.,  appear  to 
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me  also  to  be  respectively  of  the  handwriting  of  the       1849. 

deceased ;  and  I  have  no  doubt  that  they  are  so."  

The  same  witness^  examined  on  the  interrogatories : —  ^ 

**  First.  —  It  is  nineteen  years  since  the  death  of  The  Bishop  of 
Mrs.  Ireland,  the  deceased  in  this  cause.  She  did  die  ^^^  *"^ 
in  the  same  year  in  which  she  signed  the  paper  in 
question  in  this  cause.  She  lived  for  near  nine  months 
after  having  dgned  that  paper.  At  the  time  I  affixed 
my  name  to  that  paper,  I  did  not  know  that  it  was  of 
a  testaimentary  nature.  I  first  mentioned  that  I  had 
signed  such  a  paper^  to  a  young  woman,  then  my  fellow* 
servant,  named  Frances  GoodalL  I  mentioned  it  to 
her  at  the  time,  as  we  were  together  in  the  deceased's 
house.  The  deceased  published  the  paper  or  script 
propounded,  as  her  last  will,  by  saying  to  Mr.  Pritchett 
and  myself  (as  deposed  in  chief,)  *  I  declare  this  to  be 
my  last  will  and  testament,'  as  she  put  her  finger  on 
the  seal  of  it,  as  pre-deposed.  Those  were  the  words 
made  use  of  by  her,  signifying  her  publication  of  it. 
I  did  not  see  the  deceased  write  that  paper.  I  saw 
her  write  only  two  or  three  lines  at  the  conclusion 
of  it,  as  I  have  deposed.  I  did  not,  at  the  time  I 
put  my  name  to  it,  know  its  contents ;  but,  on  the 
following  day,  the  deceased  told  me  'that  she  had 
left  her  money  to  her  own  family.'  I  can  recollect 
that  the  deceased,  on  the  occasion  of  her  signing  the 
paper  in  question,  said  to  Mr.  Pritchett  and  myself,  — 
*  You  look  and  see  roe  sign  my  name.'  She  so  ex- 
pressed herself  before  she  subscribed  her  name  to  the 
said  paper;  and  immediately  afterwards  she  repeated 
the  same  thing,  by  saying  to  us,  —  *  You  have  seen  me 
write  my  name,'  as  she  asked  us  to  sign  the  will  as 
witnesses.  My  fellow  subscribing  witness,  Humphrey 
JPritchett,  was  present  when  she  so  expressed  herself. 

**  Second.    The  paper  propounded  in  this  cause  was 
sealed  in  my  presence.    It  was  sealed  by  the  deceased* 
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1849.        Scaling- wax  was  affixed  on  it  as  a  seal,  before  the  de- 

ceased  subscribed  her  name ;  and,  again,  after  she  had 

Vincent      ^^^^  g^^  gj^^  made  a  fresh  seal  on  it,  and  impressed  the 

The  Bishop  of  i'litials  of  her  name  on  the  wax  with  her  seaL  She 
SoDOR  and  made  the  fresh  seal  by  putting  more  sealing-wax  on 
the  will,  on  the  same  place  where  the  sealing-wax  had 
been  previously  affixed.  She  then  sealed  the  will,  by 
putting  her  finger  on  the  seal,  and  saying  to  Mr. 
Pritchett  and  myself,  —  *  I  declare  this  to  be  my  last 
will  and  testament/  as  I  have  deposed  in  chief.  The 
said  Humphrey  Pritchett  was  present  when  the  paper 
was  so  sealed.  I  have  now  been  again  shown  the  said 
paper.  The  interlineation  'and  sealed,'  appearing  in 
the  attestation  clause,  was  written  in  my  presence  bj* 
the  deceased,  before  I  and  my  fellow  subscribing  wit- 
ness signed  our  names  to  the  safd  paper.  I  remember 
perfectly  well  that  the  deceased  said,  — '  Oh  !  I  have 
omitted  putting  sealed^  and  that  she  put  in  the  words 

*  and  sealed,'  as  they  now  appear  in  the  said  wilL  She 
did  that  after  she  had  signed,  sealed,  and  published  the 
will  herself,  and  before  Mr.  Pritchett  and  I  signed  it. 
When  she  asked  us  to  sign  it,  she  read  over  the  words 

*  signed  in  the  presence  of  (appearing  on  the  said  will) 
to  Mr.  Pritchetty  for  him  to  tell  her  if  they  were  cor- 
rect; and  thereupon  it  was  discovered  that  she  had 
omitted  the  word  *  sealed.' 

Question.  The  question  for  the  opinion  of  the  courts  is, — whe- 

ther the  said  Susanna  Ireland^s  will,  or  appointment  in  the 
nature  of  a  will,  was  a  due  execution  of  the  said  power 
of  appointment  so  limited  or  given  to  the  said  Susanna 
Ireland  by,  and  contained  in,  the  said  indenture  of 
release  and  settlement  of  the  28th  of  January^  1794* 
,    The  case  was  argued  in  Hilary  term  last. 

Malins  (with  whom  was  Crowder\  for  the  plaiatiC 
By  the  terms  of  this  power,  its  execution  is  to  be  by 
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will  signed  and  published,  and  attested,  by  two  or  more*  1849. 
credible  witnesses.  Whether  "  publication  "  is  or  is  not  "~~ 
capable  of  definition,  it  is,  at  all  events,  something  so  ^ 

substantial,  that,  if  the  power  requires  that  the  will  TheBiihopof 
shall  be  published,  not  only  must  it  be  published,  but  ®^*  **** 
the  publication  must  be  attested :  and,  not  only  must 
the  prescribed  formalities  be  complied  with,  but  the  fact 
of  their  having  been  complied  with  must  appear  upon 
the  face  of  the  instrument.  In  Wright  v.  JVakeford{a)^ 
a  power  to  trustees,  with  the  consent  of  the  cetteux  que 
trusty  testified  by  writing  under  their  hands  and  seals, 
attested  by  two  or  more  credible  witnesses,  to  make 
sale  of  lands,  was  held  (by  Heath,  Lawrence,  and 
Chambre,  JJ.,  against  the  opinion  of  Sir  James  Hans'* 
Jleld,  C.  J.,)  not  to  be  well  pursued  by  an  instrument 
only  sealed  and  delivered  in  the  presence  of  the  two 
witnesses.  And  that  decision  was  followed  by  the  court 
of  King's  Bench  in  Doe  d.  Mansfield  v.  Peach  (II)  and 
Wright  v.  Barlow,  (c)  And  the  rule  being  considered 
to  be  so  settled  as  to  be  beyond  judicial  interference^ 
the  legislature  interposed  to  remedy,  to  some  extent,  the 
inconvenience  that  was  found  to  arise  from  it ;  and,  by 
the  54  G.  3.  c.  168.  s.  1.,  —  reciting  that  <' whereas 
powers,  authorities,  and  trusts  are,  in  many  cases, 
required  to  be  executed  by  deeds  or  instruments  signed 
by  or  under  the  hands  of  the  persons  executing  the 
same,  or  persons  consenting  to,  or  directing,  acts  respect- 
ing such  powers,  authorities,  and  trusts,  are  frequently 
required  to  signify  such  consent  or  direction  by  deeds 
or  instruments  signed  by  them,  or  under  their  hands, 
and  it  has  been  the  ordinary  practice,  in  the  memoran- 
dum of  attestation  of  deeds,  to  express  the  facts  of 
sealing  and  delivery  only:   and  whereas  doubts  have 

(a)  4  Tauni.  213.  (c)  SM.S^  Selw.  512. 

(b)  ftM.Ss  Selw.  576. 

VOL.Tni.— C.  B.  3n 
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1849*        ^aen  req>eoting  the  validitj  of  deeds  or  instnimeDtfl  so 

'         attested  and  requiring  signature,  although   the  same 

Viifoaini      jjjj^y  y^^Q  j^^^jj  actually  signed  by  the  person  whose 

The  Bishop  of  signature  is  required  thereto,  and  the  titles  of  many  pur- 
SoDOKand.  chasers,  and  of  other  persons  Riming  under  sock 
Instrumentsi  may  be  defective9  for  want  of  the  insertion 
of  the  word  ^  signed,'  or  some  word  to  that  etBdctf  m  the 
memorandum  of  attestation  thereof:  and  whereas  it  is 
expedient  that  the  titles  of  purchasers  and  other  per- 
lons  should  not  be  disturbedj  merely  on  acoount  of  the 
(imission  to  express  the  fact  of  signature  in  the  memo* 
randum  of  attestation  of  any  such  deed  or  other  instni- 
ment  already  made,*'*- it  is  enaoted  *^that  every  deed 
or  other  instrument  already  made  with  the  intention  to 
exercise  any  power^  authority,  or  trusty  or  to  .ngniiy 
;bhe  consent  or  direction  of  any  person  whose  consent  or 
direction  may  be  necessary  to  be  so  signified,  shall  (if 
duly  signed  and  executed,  and  in  other  respects  du^ 
attested,)  be^  from  the  date  thereof,  and  so  as  to  estaUisb 
derivative  titles,  if  any,  of  the  same  validity  and  effe(^ 
and  no  other,  at  la^  and  in  equity,  and  provable  in 
like  manner,  as  if  a  memorandum  of  attestation  of  jy- 
nature,  or  being  under  hand,  had  been  subscribed  by 
the  witness  or  witnesses  thereto;  and  the  attestation  of 
the  witness  or  witnesses  thereto  expressing  the  fiict  of 
pealing,  or  of  sealing  and  delivery,  without  expresang 
:the  fact  of  signing,  or  any  other  form  of  attestatios, 
shall  not  exclude  the  proof,  or  the  presumption,  of 
^gnature."  But,  down  to  the  present  hour,  where  s 
power  is  to  be  exercised  by  deed  or  instrument  nter 
pivos,  attended  with  the  three  formalities  of  mgnatan^ 
-sealing,  and  delivery,  an  attestation  of  two  of  tbea 
pnly  is  insufficient.  This  doctrine,  it  must  be  cos* 
ceded,  has  in  some  instances  worked  injustice,  which 
has  very  properly  been  remedied  by  the  13th  sectioq  of 
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Ibe  reoent  wills  act,  7  fT.  4.  &  1  Vict  c.  26.(a)    If       1849. 

f  *  publioation  "  means  nothingi  why  should  the  legisla-        -— 

ture  enact  that  no    publicatbn  shall   in   future  be      v^u^ov^^ 

{required,  beyond  what  is  there  prescribed  ?    Whatever  jy^  Bj^op  of 

publication  may  be,  it  is  at  all  events  essentiali — at    BoDeasod 

least,  so  Sir  V.  Gibbs  seems  to  have  thought,  in  Moodit 

N.  iZfuf  (&),•»— that  the  fact  of  the  paper  being  a  testa* 

mentary  paper,  should  be  communicated  to  the  attesting 

witnesses.     That  the  will  in  this  case  was  signed,  is 

plear  i  and  there  is  no  doubt  that  it  was  published  in 

fact ;  but  there  is  no  attestation  of  the  latter  require* 

ment    In  Bull^  v.  Burt{e\  a  married  woman  im« 

powered  by  settlement  to  dispose  of  personal  propertyi 

bj  any  deed  "  teaUd  and  delivered  in  the  presence  of 

land  attested  by  two  or  more  credible  witnesses,"  exe* 

.outed  an  instrument  purporting  to  be  a  dispoution  of 

{Nirt  of  that  property  in  favour  of  the  defendant;  the 

4eed  was  attested  thus, — **  Signed  and  Hokd  at  Cottom 

jibreaaid,  this  13th  day  of  8eptmb$r^  181S.    A.  B., 

jC*  D. :"  and  it  was  held  that  this  was  not  a  due  execu* 

;tion  of  the  power.     Wright  v.  Waktfardf  Wright  y. 

JBarhWi  and  BulUr  v.  Burt,  were  aU  cases  of  deedt : 

Jdoodie  v.  Reid  was  the  first  case  in  which  the  question 

.arose  upon  a  wilL    The  form  of  the  power  in  that  case 

is  not  to  be  distinguished  from  that  now  under  discus* 

aion.    The  court,  therefore,  cannot  hold  the  power  to 

have  been  well  executed  here,  without  dbtinctly  over- 

•ruling  that  case.      Machinl^  v.  Sison(d)  is  identical 

,with   Wright  v.  Wakeford.    In  Do€  d.  Hotchkiss  \. 

,Pitrce{€\  this  court  adhered  to  Wright  v.  Wakeford 

juid  Doe  d.  Mai^field  v.  FeacL    There,  the  attestation 

Jioticed  the  signing,  but  omitted  the  sealing,  which  was 

(a)  "  That  cTcry  wiU  ex-  (6)  7  Taunt.  S55. 

ecuted  in  manner  bsrainbefore  •    (c)  died  4  Ad^SfE.  IS. 
required^  shall  be  valid  without  uH  8  Sim.  $6U  i 

nnj  othsr  poUieation  thereof."  (e)  6  Taunt.  40S. 

3n  2 
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1849.       required  by  the  power  to  be  attested;  and  the  power 

was  held  not  to  be  well  executed ;  and  the  case  was 

■  ViKCBNT  considered  to  be  not  within  the  act  In  Stanhope  t. 
'The  Bishop  of  JS^«r  (a),  where  a  power  was  to  be  executed  by  a  will, 
j^  ^DOR  and    siffned  and  published  in  the  presence  of,  and  attested  by, 

three  witnesses, — it  was  held  that  a  will  conduding 
with  this  declaration,  **  This  is  mj  last  will  and  testa- 
knent,"  and  expressed  to  be  signed  by  the  testatrix  in 
the  presence  of  the  three  attesting  witnesses,  was  not  a 
good  appointment,  the  publication  not  b^g  attested. 
In  Allen  v.  Bradshaio  (i),  a  power  in  a  feme  afvert,  to 
dispose  of  personal  property  by  will  ''to  be  signed  and 
ptiblished,  in  the  presence  of,  and  to  be  attested  by,  two 
or  more  credible  witnesses,''  was  held  not  to  be  suffi- 
ciently exercised  by  a  writing  purporting  to  be  her  wiD, 
and  to  be  signed,  but  omitting  to  state  that  it  was  /»(- 
lished  by  her  in  the  presence  of  two  witnesses :  and  in 
George  y.  Rielly{c\  a  power  in  a  married  woman  to 
dispose  of  personalty  by  will  ''to  be  signed  and  p^ 
lished  by  her  in  the  presence  of,  and  to  be  attested  bj, 
two  or  more  credible  witnesses,"  was  held  not  to  be 
duly  exercised  by  an  instrument  signed  and  sealed  in 
the  presence  of  two  witnesses^  the  attestation  daiue 
being — "Witnesses  to  the  execution  hereof:"  and, in 
both  these  cases,  evidence  aliunde  that  publication  had 
taken  place,  was  held  to  be  inadmissible.  McQueen 
V.  Farquhar(d)  and  Warren  v.  Postlethwaite  (e),  whidi 
may  be  relied  on  for  the  defendants,  are  altogether 
distinguishable  from  the  present  case :  there,  no  attest- 
ation was  required ;  and  it  was  held  that  the  mere  cir- 
cumstance of  there  being  an  attestation  clause  specify- 
ing certain  things,  did  not  exclude  evidence  that  other 

(a)  2  Sim.  ^  Stu.  37.     And  (e)  2  Curteis,  1. 
ieei)o0T.£Wr,  4 3f.^ 22. 101.  (d)  II  re«;467. 

(b)  1  Curteis,  110.  (e)  2  CoU.  C.  C.  108. 
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things  were  done  besides  those  which  were  attested^        1849. 

[  V.  Williams^  J.    The  attestation  in  those  cases  gave 

9U1  imperfect  history  of  the  transaction,]  Ward  Ym  Vinobnt 
Swift  (a)  f  Simeon  v.  Simeon  (b),  and  Lempriere  v.  Hhe  Bishop  of 
Valpy  (c),  all  proceeded  upon  the  principle  that  delivery  Bodor  and, 
of  a  will  is  tantamount  to  publication^  and  therefore  that  -^'^^^ 
an  attestation  of  the  former  was  also  an  attestation  of 
the  latter.  That  shews  how  tenaciously  the  courts 
adhered  to  Moodie  v.  Reid  and  Stanhope  y.  Keir.  These 
two  last-mentioned  cases  were  cited  and  commented 
upon  in  Burdett  y.  Doe  d.  SpiUbury  (d),  and  not  a  syl- 
lable of  objection,  not  a  shade  of  doubt  or  suspicion,  was 
thrown  upon  their  authority;  for,  the  obseryations  there 
made  upon  Stanhope  y.  Keir^  by  ErskinCi  J.,  are  not  to 
be  understood  as  impugning  its  authority,  but  merely 
as  an  expression  of  that  learned  judge's  regret  that  so 
technical  a  rule  had  eyer  been  established.  The  only 
remaining  cases  are,  Mackinley  y.  Sison  (e)  and  Bartha* 
lomew  y.  Harris,  {g)  Mackinley  y.  Sison^  it  is  yery 
difficult  to  deal  with.  The  power  there  was  to  be 
exercised  by  deed,  or  by  will  signed  and  published  in  the 
presence  of,  and  attested  by,  two  witnesses :  two  points 
iirere  there  discussed,  —  first,  whether  there  was  a  suffi- 
cient reference  to  the  property  oyer  which  the  power 
was  to  operate,  —  secondly,  whether  the  power  was  well 
executed  in  point  of  form.  The  first  was  the  main 
point :  the  second  was  disposed  of  yery  shortly,  without 
much  consideration,  and  without  reference  to  any  of 
the  authorities.  It  is  impossible,  therefore,  to  impute 
to  the  Vice-Chancellor  an  intention  to  oyerrule  the 
cases  now  relied  on.    If  he  did  so  intend,  he  clearly 


(a)  laSiM.  171.  N.  R.  66.,  10  Clark.  S(  Fin. 

(6)  4  Sim.  555.    See  1  P.  4'  340. 

2>.  679.  (e)  8  Sim.  56l . 

(c)  5  Sim.  108.  (g)  15  Sim.  78. 

(d)  6if.6iG.  386.,  7  Scott, 
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1840.  cMtme  to  an  erroneous  ccmcliidon.  In  BoH^ommo  t. 
•* —  Barrii,  %  will,  in  order  to  be  a  good  exereiee  of  % 
"«!"''  power,  was  required  to  be  $iffned  jmd  puNished  by  the 
^e  Biahop  of  donee,  in  the  presenoe  of,  and  atteHed  by,  two  or  matt 
^^^  ^'^  (sredlble  witnesses :  the  donee  made  a  will,  whieh  was 
signed  by  him,  and  was  attested  thns: — ^We,  the 
undersigned,  attest  to  hare  seen  the  above  testator  oga 
the  above  will : "  and  it  was  held  that  this  was,  in  eflbct, 
an  attestation  to  the  publicathn,  as  well  as  the  signature 
of  the  will,  and,  consequently,  that  the  power  was  well 
exercised.  There,  however,  the  whole  was  one  contem- 
poraneous act;  and  it  must  have  been  presumed  tiiat 
the  testator  had  communicated  to  the  witnesses  the  &et 
that  the  document  the  execution  of  wUch  they  wers 
attesting,  was  Us  will  It  is  not  contended  on  the 
other  ride  that  atgning  is  publication ;  but  it  will  be 
sud  that  signing  and  $eaKng  together  amount  to  a  pub* 
Hcation.  If,  as  was  held  in  BuOer  v.  Burt,  an  attesCa* 
tion  of  the  signing  and  sealing  does  not  attest  the 
delivery  of  a  deed^  how  can  it  amount  to  a  publicaticm 
of  a  will  f  Maekinley  v.  Sison  is  not  to  be  considered 
as  having  been  acquiesced  in  by  the  House  of  Lords  in 
Burdett  v.  Doe  d.  Spilsburg.  In  the  latter  case,  they, 
in  effect,  confirmed  Moodie  v.  R&id  and  Stanhope  v.  Kdr. 

Humphrey^  for  the  defendants.  By  the  terms  of  this 
power,  it  is  the  will  only  that  is  required  to  be  attested. 
The  case  of  Burdett  v.  Doe  d.  SpiUhury  is  almost  iden- 
tical with  the  present ;  the  only  difibrence  being,  that, 
here,  the  will  was  not  required  to  be  sealed.  Matde,  J., 
there  says :  "  The  will,  on  the  face  of  it,  professes  to 
be  signed,  sealed,  and  published.  Considering  this  case 
independently  of  authority,  I  could  feel  no  doubt  that 
the  will  was  a  good  execution  of  the  power,  inasmoch 
as  it  is  signed,  sealed,  and  published  in  the  presence  of, 
and  attested  by,  three  witnesses,  •«  which  are  aD  die 
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eonditioitt  imposed  by  tke  instrament  conferring  the       1849. 

power;  for»  I  oannot  doubt  that  the  substantive  to       r. 

which  the  participle  "  attested  *'  is  to  be  referred,  is,  the  'VmoMtr 
wittj  which  is  mentioned,  not  signature,  execution,  &c.,  The  Bishop  eip 
which  are  not  mentioned.**  In  Wright  v.  Wakeford^  fikmoBtna 
the  consent  was  to  be  testified  by  writing  rxhierhand 
and  sealf  and  the  deed  was  only  sealed  and  delivered. 
In  Doe  d.  Mansfield  y.  Peach,  the  power  was  to  be 
exercised  by  writing  under  hand  and  sealy  to  be  duly 
executed  in  the  presence  of,  and  attested  by,  two  wit« 
nesses;  and  the  attestation  stated  only  that  the  deed 
was  sealed  and  delivered  in  the  presence  of  the  wit-» 
nesses.  In  Wright  y.  Barlow,  the  language  of  the 
power,  and  the  attestation,  were  the  same  as  in  Doe  d.' 
Monoid  y,  Peac/u  In  Doe  d.  Hotchkiss  y.  Pierce, 
the  power  was  to  be  exercised  by  deed  or  writing  under 
the  donee's  hand  and  seali  and  attested  by  two  or  more 
credible  witnesses ;  and  it  was  held  to  be  ill  pursued  by 
Ik  will  apparently  under  the  donee's  hand  and  seal,  which 
Heal  an  attesting  witness  believed  was  affixed  before  exe«- 
eution  and  attestation, — the  attestation  not  noticing  the 
sealing  as  well  as  the  signing.  There  was  the  omisrion 
of  a  specific  ceremony  in  that  case.  In  Moodie  y.  Reid, 
the  attestation  was ,  general,  nothing  being  mentioned 
except  signing.  In  Stanhope  v.  Keir,  there  was  no 
evidence  of  the  execution :  and  that  case  is  clearly  not 
eonsistent  with  Burdett  v.  Doe  d.  Spilshury.  In 
Jfougham  v.  Sandys{a)y  the  power  was  to  be  exercised 
by  the  donee,  by  any  writing  under  her  hand  and  seal, 
attested  by  one,  two,  or  more  credible  witnesses,  and 
the  deed  was  signed  and  sealed^  but  the  attestation  con- 
tained the  words  seeded  and  delivered  only;  and  the 
Vice  Chancellor  (Sir  L.  Shadwell)  held  the  power  not 
to  be  well  executed.     That,  therefore,  was  precisely 

(a)  C  Sim.  95. 
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1849.       like  the  case  of  fFrisfhi  y.  Wdkeford.    la  BuOtr  t. 

—       Burtp  the  words  of  the  power  were^   '*  by  any  deed 

YzMOKNT     ^fied  and  delivered  in  the  presence  of  and  attested  by 

TheBiibopof  ^^o  o^  t^otq  credible  witnesses;''  and  a  deed  thus  at- 

'  £k>j>oaand    tested— «  %ntfrf  and  sealed  at  &c  A.B.^  CD.,"*— 

was  held  not  to  be  a  due  execution  of  the  power.    In 
Waterman  y.  Smith(a),  a  power  giyen  to  a  husband 
and  wife^  was  to  be  exercised  by  them,  by  any  deed  or 
writing  under  their  hands  and  seals,  to  be  by  them 
executed  in  the  presence  of  and  attested  by  two  wit- 
nesses ;  and  it  was  held  that  a  deed  which  was  signed 
as  well  as  sealed  and  delivered  by  the  husband  and  wife 
in  the  presence  of  two  witnesses,  was  not  a  good  exe- 
cution of  the  power,  because  the  attestation  clause  did 
not  extend  to  the  signature  as  well  as  to  the  sealing  and 
delivery f —  Sir  Z.  ShadweU,Y.  C,  obserying  that  the  case 
was  not  distinguishable  firom  Wright  y.  Barhw.    In 
Simeon  y.  Simeon,  a  power  oyer  personal  property,  was 
required  to  be  executed  by  a  will  signed  and  published  in 
the  presence  of,  and  attested  by,  two  witnesses :  the  donee 
professed  to  execute  the  power,  by  a  will  which  wis 
signed  by  her,  and  she  acknowledged  her  signature  to 
the  two  witnesses,  but  did  not  sign  the  will  in  thdr 
presence,  and  the  witnesses,  at  different  times,  ugned 
an  attestation  that  the  testatrix  had  signed  and  delivered 
the  will  in  their  presence :  and  it  was  held,  that,  though 
delivery  was  equivalent  to  publication,  the  power  was 
not  well  executed.     In  Ward  v.  Swift,  premises  were 
conveyed  to  A.  and  his  wife,  after  other  uses,  to  such 
uses  as  M.  S.,  by  her  last  will  and  testament  in  writing, 
or  any  instrument  in  writing  in  the  nature  of,  or  pur- 
porting to  be,  her  will,  or  by  any  codicil  to  be  by  her 
duly  executed  and  published  under  her  hand  and  seal,  in 
the  presence  of,  and  attested  by,  three  or  more  credibk 

(a)  9  ^im.  629- 
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Vfitneises,  notwithstanding  her  coverture,  &c,   should        1849. 

direct,  limit,  or  appoint,  &c. :  M.  S.  signed^  sealed^  and        

delivered^  as  and  for  her  last  will  and  testament,  an  in-      Vinobnt 
etrument  which  concluded  and  was  attested  as  follows:  The  Bishop  of 

— ^'In  witness  whereof,  I  have  set  my  hand  and  seal     Sodob  and 

•  Man 

hereto,  this  5th  day  of  August^  1801,  in  the  presence 

of  the  underwritten :  Signed,  sealed,  and  delivered  this 
5th  day  of  August,  \%0\,  as  the  last  will  and  testa- 
ment of  the  said  testatrix,  M.  &,  who,  in  her  presence, 
and  the  presence  of  each  other,  have  put  our  names  as 
witnesses  thereof.     H.F.,  J.G.,  iI.jP. :"  and  it  was 
held  that  the  power  was  well  executed.    Lempriere  v. 
Valpy  turned  upon  a  different  point:   but  the  Vice 
Chancellor  (Sir  L.  Shadwell),  adverting  to  Moodie  v. 
Beid  and  the  cases  there  cited,  says :  **  But,  even  ad- 
mitting those  cases  to  be  law,  it  appeared,  by  the  evi- 
dence in  this  cause,  as  well  as  by  the  written  attestation, 
that  the  will  was  produced    and  delivered  by  Mrs. 
Lempriere.       In  Moodie  v.   Reid,  lord  chief  justice 
Gibbs  says:  'If  the  act  of  the  testatrix,  in  calling  on 
the  witnesses  to  attest  her  will,  be  a  publication  of  it, 
then  their  attesting  that  she  signed  it,  attests  her  pub- 
lication also;  because  they  attest  that  by  which  she 
publishes  it.'     His  lordship  also  says,  *  I  do  not  know 
what  the  publication  of  a  will  is.     I  can  only  suppose 
it  to  be  that  by  which  a  person  designates  that  he 
means  to  give  effect  to  a  paper  as  his  will.'    And,  con- 
sistently with  what  the  lord  chief  justice  is  reported  to 
have  siud,  my  opinion  is,  that  the  will  in  this  case,  by 
having  been  first  signed  and  then  delivered  to  the  wit- 
nesses by  Mrs.   Lempriere,  in  order  that  they  might 
attest  it,  has  been  duly  signed  and  published  by  her, 
within  the  terms  of  the  power.*'     What  substantial 
difference  is  there  between  signing  and  sealing,  and 
delivery  ?    Delivery  is  not  essential  in  the  case  of  a 
wilL     Here,  the  testa);rix  seals  the  will,  as  an  additional 
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.1849.       beremonj,  to  diew  that  her  mmd  is  odmplete ;  and  tht 

'       witnesses  attest  that  this  was  done  in  their  presenoe. 

ViifoaKt      j£  JQ|{yeiy^  which  is  no  part  of  a  will^  is  an  attestatioa 

-The  Bishop  of  of  the  publication,  why  should  not  sealing  be  so  ?  eqpe* 

.Soooa  and    cially  where  sealing  is  not  required  by  the  terms  of  the 

power  ?    Mackinley  v.  Sison,  — which  was  a  dedsioii  hf 


the    same  learned  judge   who  dedded  Hougham  t^ 
•Sandy Sf   Simeon  v.  Smeon^  Lempriere  y.  Valpyf   and 
Waterman  v.  Smithy  —  is  a  distinct  authority  to  shew 
that  this  power  was  well  executed.     There,  the  power 
was  to  be  executed  by  deed,  or  by  will  signed  and  pai- 
lished  in  the  presence  of,  and  attested  by,  two  witnesses; 
and  its  execution  was  by  will  which  was  expressed  to 
be  s^ned  and  sealed  obIj,  and  attested  by  three  wit^ 
nesses.     His  honor  says :  '*  The  father's  will  reqnirM 
that  the  power  shall  be  exercised  by  hie  daughter, 
either  by  a  deed  or  instrument  in  writing  to  be  by  her 
aealed  and  delivered  in  the  presence  of,  and  to  bi 
attested  by,  two  or  more  witnesses,  or  by  her  last  wiD 
and  testament  in  writing,  or  any  writing  purportii^  to 
be,  or  being  in  the  nature  of,  her  last  will  and  testa* 
ment,  to  be  by  her  signed  and  published  in  the  presenee 
of,  and  to  be  attested  by,  the  like  number  of  wit&essea 
Now,  I  find  no  legal  definition  or  explanation  of  the 
meanmg  of  the  term  *  publication,'  and,  therefore,  if  it 
appears  that  a  testatrix  has  produced  her  will  to  wit- 
nesses, and  has  signed  and  sealed  it  in  their  presence, 
and  they  have  attested  that  she  has  done  so,  I  must 
take  it  that  she  has  published  the  document  in  their 
presence."    The  language  of  the  power  in  that  case  it 
almost  identical  with  that  of  this  power.     In  AT  Queen 
T.  Farquhar  (a),  where  the  power  was  to  be  executed 
by  deed,  to  be  signed  and  sealed  in  the  preitence  of 
witnesses,  and  the  attestation  was  only  of  sealing  sJtA 

(o)  11  r«f.467. 
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deUVery^  though  the  deed   purported  to  be  signed;       1849» 

sealed)  and  executed,  •—  it  was  presumed  that  the  sig-       

n.tu«  w«  in  the  pre^nce  of  the  witne^es.  Here,  it  ^--^ 
was  proved  that  the  will  was  signed  and  sealed  and  tlie  Bishop  oif 
delivered  hj  the  testatrix  as  and  for  her  last  will ;  and  Bobob  and 
the  18th  section  of  the  7  W.  A.  k  I  Vict  c.  26.  is  a  *^^ 
legislative  declaration  that  this  amounts  to  a  publica- 
tion. In  CurteiM  v.  Kenrich  (a),  it  was  held  that  dehvety 
is  equivalent  to  publication  of  a  wilL  There,  a  married 
woman  had  power,  under  her  marriage-settlement,  to 
appoint  certain  lands  to  uses,  by  her  last  will  and 
testament,  ''  signed  and  pubKthed  in  the  presence  of> 
and  attested  bj,  three  or  more  credible  witnesses :  ^  she 
made  a  will,  containing  a  devise  6f  all  her  property 
real  and  personal,  but  not  referring  to  the  power :  the 
attestation  clause  stated  the  will  to  be  signedj  sealed, 
and  delivered  hj  the  testatrix  in  the  presence  of  three 
witnesses  whose  names  were  subscribed:  and  it  was 
held  that  the  power  was  well  executed.  It  being  sug* 
gested  hj  counsel  in  that  case  that  '*  it  is  impossible  to 
define  what  the  mere  delivery  of  a  will  is,"  Parhe,  B.^ 
answers,  —  '^  Something  whereby  the  party  acknow- 
ledges that  the  instrument  is  a  complete  act  contain* 
ing  his  final  mind  •—  that  it  is  no  longer  ambulatory.** 
Sealing  is  surely  a  more  solemn  act  of  the  same  cha» 
racter.  In  stating  the  grounds  of  the  decision  in  that 
ease.  Lord  Abinger  says  (i) :  ''  The  law  has  given  no 
definition  of  the  meaning  of  the  word  published^  when 
applied  to  a  wilL  It  certainly  cannot  mean  that  the 
whole  contents  of  the  will  should  be  made  known  to 
the  witnesses.  If  it  mean  any  thing  less  than  that» 
there  is  no  reason  why  delivery  should  not  be  publica- 
tion.     Delivery  is  a  publication  to  those  who  are 


(a)  SM^SfW. 461.,  9  Bim.         (()  SM.S^W. 478. 
443. 
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}849f       present,  of  the  completion  of  the  instrnment,  the  sign- 

ing  and  delivery  of  which  they  are  called  upon  to  attest. 

ViKOBKt      jf  ^jjjg  ^jjjgg^  therefore,  were  original,  we  should  he  dia- 

^he  Bishop  of  posed  to  think  that  delivery  was  equivalent  to  publi- 
^poRan4  cation.  But  there  is  sufficient  authority  to  be  found 
^^  *  for  this  opinion :  first,  that  of  Lord  Chief  Justice  GtUf, 
in  Moodie  v.  Reid;  next,  that  of  the  Vice  Chancellor, 
in  the  case  of  Simeon  v.  Simeon,  and  also  in  the  ease  of 
Lempriere  v.  Valpy  ;  and  last,  though  not  least,  that  of 
Lord  Lyndhursty  and  the  other  members  of  this  court, 
in  fFard  v.  StoiftJ"  Bartholomew  v.  Harris  is  also  an 
authority  to  shew  that  here  the  power  was  well  exe- 
cuted. The  view  now  suggested  is  strengthened  by 
the  cases  as  to  publication  of  awards.  In  Brooke  v. 
Mitchell  (a)y  where  an  order  of  reference  required  that 
the  arbitrator  should  make  and  publish  his  award  in 
writing,  ready  to  be  delivered  to  the  parties,  or  such  of 
them  as  should  require  the  same,  on  or  before  a  certaiii 
day, — it  was  held,  that  the  award  was  ''published,* 
and  ''ready  to  be  delivered,"  within  the  meaning  of  the 
prder,  when  it  was  executed  by  the  arbitrator  in  the 
presence  of,  and  attested  by,  a  witness.  Miller  v. 
Brown  (i),  shews  the  expansive  signification  of  pubUca- 
tion.  There,  a  widow  having,  after  the  death  of  her 
husband,  delivered  a  will,  made  during  coverture,  to  her 
executor,  for  safe  custody,  —  it  was  held  that  such 
delivery,  coupled  with  other  recognitions,  amounted  to 
n  republication,  rendering  it  a  new  will,  of  which  the 
executors  were  entitled  to  a  general  probate.  Publ]ca<r 
tion  is  the  result  of  those  acts  which  the  law,  or  the 
power,  requires  for  the  due  execution  of  the  wilL  In 
fVhite  V.  The  Trustees  of  the  British  Museum  (e\  it 
was  held  that  a  will  of  lands  subscribed  by  three  wit- 


(a)  6  M,  S^W.  473.  {c)  6  BingK  SIO.,  S  M.if 

(h)  2  Hogg.  EccL  R.  209.        P.  689- 
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nesses^  in  the  presence,  and  at  the  request,  of  the  tes-*        1849. 

tator,  was  sufficiently  attested,  within  the  statute  of       — ^— 

frauds,  althounrh  none  of  the  witnesses  saw  the  testator's        ofowKr 

signature,  and  only  one  of  them  knew  what  the  paper  The  Bishop  ol^ 

was.     Tindaly  C.  J.,  delivering  the  judgment  of  the     8o^»  •nd 

court,   saying,  —  "  When  we  find  the  testator  knew 

this  instrument  to  be  his  will ;  that  he  produced  it  to 

the  three  persons,  and  asked  them  to  sign  the  same ; 

that  he  intended  them  to  sign  it  as  witnesses ;  that  they 

subscribed  their  names  in  his  presence,  and  returned 

the  same  identical  instrument  to  him;  we  think  the 

testator  did  acknowledge,  in  fact,  though  not  in  words, 

to   the  three  witnesses,  that  the  will  was  his."    In 

JVarren  v.  Postlethwaite  (a),  a  married  woman,  having 

power  under  her  marriage- settlement,  to  dispose  of 

personal  estate  by  a  will  to  be  signed  and  published  by 

her  in  the  presence  of  two  or  more  credible  witnesses,^ 

made  her  will,  in  pursuance  of  the  power,  and  signed 

her  name  at  the  foot  of  it :  then  followed  the  signature 

of  three  witnesses ;  and,  below  those  signatures  was  a 

memorandum  in  the  handwriting  of  the  testatrix,  to 

the  effect  that  the  will  had  been  signed  and  sealed  by 

her  in  the  presence  of  the  above  three  witnesses.   Upon 

the  examination  of  the  witnesses,  after  the  death  of  the 

testatrix,  two  of  them  deposed  to  the  testatrix  having 

signed  the  will  in  the  presence  of  all  the  witnesses,  but 

the  third  stated  her  belief  that  the  will  had  been  signed 

before  the  witnesses  entered  the  room.     It  was  held, 

that,  coupling  the  memorandum  with  the  testimony  of 

the  witnesses,  there  was  sufficient  evidence  of  signing 

in  the  presence  of  the  witnesses,  or  two  of  them,  to 

satisfy  the  requisition  of  the  power  in  that  respect; 

and  that  the  testatrix  calling  the  witnesses  to  attest  her 

will,  sealing  it,  and  declaring  it  to  be  her  act  (which 

(a)  2  Cott.  C.  a  108. 
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1849,-       drcumBtances  were  given  in  evidence),  thereby  pulh 

Kshed  her  will  within  the  meaning  of  the  power*    The 

lifOMMj      ^Yq  «  expreuio  unius  est  exeluiio  akerius  "  cannot  apply 
Tlie  Bishop  of  to  the  attestation.     As  to  the  ceremonies  attending  the 
9oooBaod.     execution  of  deeds,  there  is  no  substantial  difference 
between  sealing  and  delivery.     8hq).  TouclisL  54. 57. 
Xhis  case  falls  precisely  within  the   principle  upon 
which  Burdett  v.  Doe  d.  Spilsbury  was  decided  by  the 
House  of  Lords.     Even  the  judges  who  in  that  case 
thought  that  the  judgment  of  the  Excheqaer  Chamber 
ought  to  be  affirmed,  regretted  the  existenoe  of  Wright 
y.  Wak^ford  and  the  class  of  casea  which  followed  it 
Mr.  Baron  Parke   pre&cee    his    opinion   with  these 
remarks: — ''If  the  question  proposed  by  yonr  lord* 
fhips  had  now  arisen  for  the  firet  time,  I  feel  little 
doubt  that  I  should  have  answered  it  by  stating  to 
your  lordships  that  the  power  was  well  executed ;  and 
that  on  the  ground,  that,  where  the  donor  of  a  power 
requires^ an  instrument  to  be  executed  with  certain 
formalities  in  the  presence  of,  and  to  be  attested  by, 
predible  witnesses,  he  does  not  require  the  witnesses  to 
,  sign  a  memorandum  of  attestation  expressing  that  all 
the  formalities  were  complied  with,  but  simply  to  put 
their  names  to  the  instrument  as  witnesses:   and,  if 
there  had  been  a  special  verdict,  and  writ  of  error,  in 
the  case  of  Wright  v.  Wakeford,  and  I  had  been  called 
upon  by  your  lordships  to  give  an  opinion  on  the  pn>^ 
priety  of  that  decision,  before  it  had  been  confirmed  by 
others,  I  should  probably  have  given  my  humble  advice 
to  your  lordships,  that  it  ought  to  be  reversed.    The 
decision,  however,  in  the  case  of  Wright  v.  Wakeford 
not  having  been  reversed,  but,  on  the  contrary,  fol- 
lowed in  others,  none  of  which  have  been  questioned 
before  the  highest  tribunal,  and  having  been  recognised 
by  an  act  of  parliament,  the  statute  54  G.  3.  c.  16^., 
I  think  myself  bound  by  the  authority  of  that  and  the 
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0ub&equent  oaeea ;  and,  feeling  so  bound,  I  regret  that       1849* 

I  have  to  answer  the  question  proposed  by  your  lord-        

ship,  in  the  negative."    If  even  an  attestation  of  publi-        m*cbn» 

cation  be  necessary,  as  is  urged   on  the  other  side,  The  Bishop  of 

^le^e  that  ceremony  is  sufficiently  attested.  Sojior  and 

Man. 

MaJim  was  heard  in  reply. 

The  following  certificate  was  afterwards  sent :  — 
<*  This  case  has  been  argued  before  us ;  and  we  are  of 
opinion  that  Susanna  Ireland^s  will  (or  appointment  in 
the  nature  of  a  will)  was  a  due  execution  of  the  power  of 
appointment  limited  or  given  to  her  by,  and  contained 
in,  the  indenture  of  release  and  settlement  of  the  28th 
day  of  January,  1794. 

'*  Tho.  Wilde. 
«  W.  H.  Maulb. 
"  C.  Cresswell. 
«  E.  V.  Williams." 
Ifay6.1849. 


.  Onthe  19th  of  the  same  month.  Sir  James  fVifframfY.  C. 
«fter  hearing  an  argument  upon  the  above  certificate, 
aaid :  '^  In  this  case,  a  power  was  given  which  might 
be  executed  by  deed,  which  I  need  not  refer  to,  and 
which  also  might  be  executed  by  will,  which  was  re* 
xjuired  to  be  signed  and.  published  by  the  donee,  in  the 
presence  of,  and  attested  by,  two  or  more  credible 
.witnesses.  The  donee  has  executed,  or  attempted  to 
execute,  this  power,  by  will,  which  is  signed  and  sealed 
in  the  presence  of,  and. attested  by,  the  requisite  number 
fof  witnesses,  publication  not  being  expressed  either  in  the 
attesting  clause  or  in  the  body  of  the  instrument.  The 
<mnse  came  on  before  this  court,  and  a  case  was  sent  (or 
•the  opinion  of  the  court  of  Common  Pleas ;  a  certificate 
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1849.        has  been  returned.  In  which  all  the  learned  jadgetf 

concur  in  favour  of  the  valid  execution  of  the  power; 

iNCBNT      i^^^  unfortunately^  no  reason  is  assigned  for  the  apixum 
The  Bishop  of  ^^^  A^»^  ffiven.     If  the  case  of  Wright  v.  Wahtford^-^ 
SoDOR  and     which  I  mention  as  the  representative  of  a  class  of  cases^ 
—  had  never  been  decided,  I  should  not,  I  think,  have 
had  much  difficulty  in  deciding  this  case  in  favour  of 
the  valid    execution  of   the    power.     Again,   taking 
Wright  v.  Waheford,  and  the  class  of  cases  which  it 
represents,  as  a  sound  decision,  I  should  not,  I  think, 
have  had  much  difficulty  in  applying  Wright  v.  Wake* 
ford  to  the  present  case,  if  it  were  not  for  the  snbse- 
quent  decision  of  the  House  of  Lords  in  Burdett  v.  Dee 
d.  Spilsburyy  and  for  the  decbion  of  the  Yice-Chancelkr 
in  the  cases  of  Mackinley  v.  Sison  and  Bartholomew  v« 
Harris.    These  cases  appear  to  me  to  have  introdaoed  a 
difficulty  as  to  the  proper  decision  to  be  come  to  in  the 
present  case,  which  would  not  have  existed  indepen- 
dently of  those  cases.    If  the  principle  on  which  Wright 
V.  Waheford  was  decided  be  this,  that  the  instrument 
creating  the  power  requires  that  the  attesting  witnesses 
should  actually  narrate  upon  the  instrument  executing 
the  power,  what  acts  of  the  donee  they  attest,  and  that 
the  court,  in  requiring  such  a  narrative,  were  merely 
executing  the  express  direction  of  the   donor,  there 
might  not  be  much  difficulty  in  applying  the  principle 
to  the  present  case :  but,  if  that  be  the  principle,  it  is 
difficult  to  see  how  the  court  can  dispense  with  the  nar- 
rative in  the  case  of  a  general  attestation,  any  more  thm 
in  the  case  of  a  particular  attestation.     If,  however, 
the  language  of  several  of  the  judges  who  assisted  in 
the  House  of  Lords  in  Burdett  v.  Doe  d.  i^bburg,  and 
the  language  of  the  noble  and  learned  lords  who  gave 
their  opinions  in  that  case,  is  to  be  taken  as  an  expoo- 
tion  of  the  law,  it  will  be  difficult  to  escape  from  the 
conclusion,  that,  in  the  case  of  a  general  clause  of  atteal- 
ation^  they  thought  the  narrative  might  be  dispensed 
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vrith,  to  the  extent,  at  leasts  of  holding  that  a  jury  1849. 
might  presume  that  the  witnesses  saw  those  acts  done  — — 
which  the  donee  of  the  power,  in  the  instrument  exe-  ^^^'' 
eating  the  power,  expressed  an  intention  to  do,  although  The  Bishop  of 
there  be  no  evidence  that  the  witnesses  were  cognisant  ^^^  «>d 
of  the  contents  of  the  instrument  containing  the  power. 
Indeed,  it  would  be  difficult  to  escape  from  the  conclu* 
Bion,  that  they  were  of  opinion  that  the  witnesses  might 
be  examined  to  prove  what  acts  of  the  donee  they  did^ 
in  fact,  attest,  — that  is,  in  the  case  of  a  general  attest- 
ation. Another  difficulty  has  always  occurred  to  me 
upon  the  case  of  Burdett  v.  Doe  d.  Spihbury ;  but  which 
difficulty,  looking  at  the  high  authority  of  those  who 
advised  on,  and  decided,  that  case,  I  cannot  consider  as 
well  founded.  It  is  said  in  that  case,  that  the  attesting 
clause  may  be  read  in  connection  with  what  was  called 
a  testimonium  clause.  That  argument  supposes  the 
witnesses  to  have  read,  or  been  informed  of  the  contents 
oi^  the  testimonium  clause,  which,  however,  is  part  of 
the  will,  and  not  of  the  attesting  clause,  and  of  which 
the  attesting  witnesses  are  never  presumed  to  know  the 
contents:  and  to  this  must  be  added  the  observation, 
that  the  testimonium  clause  in  that  case  of  Burdett  v. 
Doe  d.  Spihbury y  mentioned  only  <  signing  and  sealing/ 
and  not  publishing.  The  word  *  publish'  was,  indeed, 
used  by  the  testatrix  in  that  case,  Mrs.  Skinner,  at  the 
beginning  of  her  will;  and  the  witnesses,  therefore, 
must,  in  that  case,  have  been  presumed  to  have  read  or 
known  the  contents  of  the  whole  will :  but,  at  the  time 
the  testatrix  made  use  of  the  word  ^publish'  she  clearly 
did  not  do  the  act  which  the  donor  of  the  power  re- 
quired, for,  the  substance  of  the  will  follows  the  clause 
in  which  the  word  '  publish'  occurs.  Mr.  Justice  Maule, 
in  addresung  the  House,  suggested,  that,  according  to 
the  true  construction  of  the  will  in  Burdett  v.  Doe  d. 
Spilsbury,  all  that  the  donor  required,  was,  that  the  tcill 
VOL.  VIII.— c.  B.  3  o        ■ 
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1849.        should  be  attested,  and  not  the  fonnalitiee,  -— -  which,  he 
'  ■     ■        said,  would  distinguish  the  case  of  Burdett  v.  Doe  d. 
ViMowfT      Spihbury  from  Wright  v.  Waheford.     And  the  noble 
TheBifhopof  <^<1  learned  lords  who  gave  their  opinion  in  the  case, 
;&iN»  and     i^ppear  to  me  not  to  have  disapproved  of,  but  to  have 
been  disposed  to  adopt,  the  distinction  suggested  by 
Mr.  Justice  Mauk;    but  they  distinctly   disclaimed 
putting  their  deduon  on  that  ground.     The  cases  of 
Machirdey  v.  Sison  and  Bartholomew  y.  Harris  appear  to 
me  to  be  important  authorities  in  support  of  the  certi- 
ficate in  the  present  case:  but  it  will  be  difficidtto 
'      reconcile  those  cases  with  the  case  of  Moodie  v.  Baij 
and  other  cases,  in  which  it  has  been  held  that  the 
publication  is  to  be  a  distinct  act,  and  not,  as  the  Yioe- 
Chancellor  appears  to  have  thought  mMackvdey  y^Siatm^ 
a  thing  to  be  inferred  from  the  mere  fact  that  the  deed 
required  the  witnesses  to  attest  something.     /  Aooe  nUf 
in  the  present  case,  the  advantage  of  knowing  on  what 
grounds  the  learned  judges  who  have  sent  me  their  eerti/t- 
oate,  have  decided  the  present  case.    I  find  myself  in  this 
difficulty,  —  all  the  opinions  given  in  Burdett  v.  Doe  d. 
Spilsbury  appear  to  me  to  profess  to  save  whole  Wright 
v.  Wakeford.     I  do  not  even  except  Mr.  Justice  Maukf 
^ho  evidently  felt  disposed  to  think  that  case  ought  to 
be  excepted.     In  Burdett  v.  Doe  d.  Spilsburyy  the  word 
'publish'  was  found  in  the  instrument  executing  the 
power;    and  stress  was  laid  upon   that  circumstance. 
In  this  case,  the  word  ^publish'  is  not  found  in  the 
instrument  executing  the  power ;  and  I  am  left  in  doabt 
whether  the  certificate  has  been  founded  on  the  db* 
tinction  suggested  by  Mr.  Justice  Maule,  to  which  I 
have  already  adverted;  or  whether  it  has  been  gi?CB 
upon  the  authority  of  Mackinley  v.  Sistm  and  BarAoh' 
mew  V.  Harris ;  or  whether  it  has  been  given  upon  the 
ground,  —  strongly  insisted  on  in  the  argument  before 
me,  —  that  the  seal  of  the  donee  (a  formality  not  n- 
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quired  by  the  donor)  was  to  be  deemed  a  publication ;        1849. 

or  whether  they  have  proceeded  upon  any  ground  which 

has  not  been  suggested  in  argument.     Considering  that      Vincbnt 
this  is  a  case  to  be  determined  by  a  court  of  law,  it  is  The  Bishop  of 
of  very  great  importance  that  I  should  know  upon  what     Sodob  and 
ground  the  court  of  law  has  proceeded.     I  cannot,  with 
any  satisfaction  to  myself,  confirm  the  certificate,  without 
knowing  the  reasons  upon  which  it  is  founded:  and  I  do, 
though   with  great  reluctance,  decide  that  this  case 
ehould  be  sent  again  to  a  court  of  law.     I  wish  the 
parties,  however,  distinctly  to  understand  that  I  do  not 
myself  do  this  upon  the  ground  that  I  think  the  certifi- 
cate may  not  be  supported.     The  law  is  really  in  such 
a  state  of  uncertainty,  that,  for  me  to  confirm  it  in  the 
present  instance,  would  not  be  adopting  the  opinion  of 
4he  court  of  law,  but  would  be  giving  an  opinion  of  my 
own.     The  case  must  go  to  some  other  court." 

The  case  was  accordingly  sent  for  the  opinion  of  the 
baroQS  of  the  Exchequer,  and  was  aigued  on  the  3rd  of 
May,  1850,  by  Malins,  for  the  plaintiff,  and  Humphrey, 
for  the  defendants ;  and  on  the  8th  of  July,  that  court 
pertified,  —  as  the  court  of  Common  Fleas  had  done,  — 
that  the  power  was  well  executed. 

In  stating  the  reasons  which  induced  the  court  to 
come  to  this  conclusion,  Alderson,  B.,  said :  —  ^^  The 
attestation  clause  is  as  follows,  —  *  Signed  and  sealed  in 
the  presence  of  Humphrey  Pritchett  (described)  and 
Mary  Earnest  described  also.  The  question  is,  whether 
this  is  sufficient  It  depends  upon  the  state  in  which 
the  law  was  left  by  the  case  of  Burdett  v.  Doe  d.  Spils^ 
bury,  in  the  House  of  Lords.  We  are  unable  to  see 
how,  after  that  decision,  the  law,  previously  considered 
to  be  established  by  the  well-known  case  of  Wright  v. 
Waheford,  can  be  considered  in  force.  It  seems  to  us 
tbat.it  was  by  the  decision  ot  Burdett  v.  Doe  d.  Spils^ 
,  hwry^  overruled.    If  that  be  so,  it  is  quite  cle^r  this 

3o  2 
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1849.       power  was  well  executed.     But  we  are  embarra»ed  bf 

certain  dicta  of  the  noble  lords  by  whom  the  dedsion  of 

ViNOBNT      Burdettv.  Doe  d-  SpiUbury  was  pronounced,  —  in  which 
The  Bishop  of  tbey  say  they  do  not  mean  to  overrule  Wright  v*  Wdke^ 
80DOB  and    fordy  but  to  leave  its  authority  untouched,  and  confine 
their  decision  to  the  case  where  the  attestation  is  genaral, 
and  omits  altogether  all  mention  of  formalities  required 
by  the  power  to  be  attested*     But,  even  if  this  case  be 
so,  we  still  think  this  power  was  well  executed.    It  is 
conceded  that  the  attestation  need  not  follow  the  words 
of  the  power  literally ;  for,  when  the  power  given  is  to 
be  exercised  by  signing  and  publishing  a  will,  by  having 
an  attestation  of  both  these  formalities,  it  would  deaily 
be  well  executed  if  the  attestation  expressed  that  it  was 
signed  and  delivered :  and  this  was  expressly  so  deter* 
mined  by  the  court  in  a  case  of  Ward  v.  Swift,  and  by 
the  yice-Chancellor   Shadwell  in    Simeon  v.    Simeotu 
Now,  what  is  the  principle  which  governs  those  de- 
cisions  ?    We  think  it  is  this,  —  that,  if  the  attestation 
expresses,  in  any  form  of  words,  an  act  to  have  been 
done  in  the  presence  of  witnesses,  by  which  the  complete 
execution  of  the  instrument,  as  required  by  the  power, 
appears  to  have  been  effected,  it  would  be  suffident ; 
but  that,  when  the  framer  of  the  power  requires  two  or 
more  such  acts  to  be   done,  then,   if  the   attestatioo 
expresses  only  the  doing  of  one  of  them,  even  though 
all  persons  would  clearly  infer  the  other  act  had  ako 
taken  place,   it  would  not  be  sufficient;  for,  in  thift 
latter  case,  it  is  clear,  the  framer  of  the  power  really 
intends  something  more  than  the  act  expressed  in  the 
attestation,  because  he  has  expressly  added  the  other 
act.     Thus,  in  this  case,  he  requires  both  signing  and 
publishing.     The  signing,  therefore,  in  the  presence  of 
witnesses,  though  it  might  naturally  and  reasonably  be 
also  called  a  publishing,  will  not  alone  do;  for,  he 
expressly  says  the  will  is  to  be  signed  in  the  presence  of 
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'Witnesses,  and  also  publislied.    But  liere  it  is  both       1849. 
signed  and  sealed  in  their  presence.     Now,  if  sealing  in       —— 
the  presence  of  witnesses  be  naturally  and  reasonably  to      Vincent 
be  considered  as  a  publication,  —  and  we  think  it  may  xi^e  Bishop  of 
be  so  considered,  —  then  we  have  enough  in  this  at-     Sodor  and 
testation  to  fulfil  the  whole  power;  for,  it  is  signed  in 
the  presence  of  two  witnesses,  and  it  is  published  also, 
if  being  sealed   in  the  presence  of  witnesses  amounts 
to  a  publication,  as  both  these  acts  are  stated  here  in 
the  attestation.      We  therefore  think,  for  these  reasons, 
that  this  power  was  well  executed,  and  shall  certify 
accordingly." 

The  cause  came  on  again,  before  yice-Chancellor 
Knight  Bruce^  on  the  27th  o(  March,  1851,  when  the 
counsel  for  the  defendants  asked  for  the  confirmation  of 
the  certificate  of  the  court  of  Exchequer,  and  for  the 
costs  of  the  suit.  For  the  plaintiff  it  was  submitted, 
that,  as  the  law,  as  appeared  from  the  reasons  given  by 
Alderson,  B.,  was  in  an  uncertain  state  with  reference 
to  the  case  of  Wright  v.  fFakefordy  and  as  this  suit  was 
instituted  before  the  decision  of  Burdett  v.  Doe  d.  SptU- 
bury,  no  costs  ought  to  be  given  agaiffst  the  plaintiff. 
Knight  Bruce,  V.  C,  said :  —  I  am  not  aware  of  any 
reason  or  authority  for  saying  that  the  author  of  this 
power  meant  that  there  should  be  a  declaration  to  the 
-witness  by  Mrs.  Ireland  of  the  publication  of  her  will ; 
nor  do  I  understand  what  *  publication '  means.  '  Re- 
publication, is  a  term  well  known  and  understood.  A 
will  is  published  when  it  is  made.  The  word  *  publish' 
18  useless,  or  superfluous,  or  of  no  meaning.  I  con- 
firm the  certificate.  Let  the  bill  be  dismissed,  without 
costs  up  to  and  inclusive  of  the  certificate  of  the  court 
of  Common  Pleas,  and  with  costs  after  that  time,  in- 
cluding the  costs  of  the  certificate  of  the  court  of 
^Exchequer."  (a) 

{a)  See  the  next  case. 
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Johns  v.  Dickinson, 


A  power  was 
reserved  to  a 
married 
woman  to 
dispose  of 
personal  pro- 
perty by  her 
last  will  and 
testament  in 
writing,  to  be 
by  her  duly 
made  and 
published  in 
the  presence 
of,  and  to  be 
attested  by, 
two  or  more 
credible  wit- 
nesses.    The 


T^HE  following  case  was  sent  by  His  Honor,  Vice- 
ChanccUor  Wigramy  for  the  opinion  of  this  court: — 
John  Hilly  late  of  East  Smith/ield,  in  the  county  of 
Middleiexy  and  of  Woodford^  in  the  county  of  Essex^ 
duly  made  and  published  his  last  will  and  testament  in 
writing,  bearing  date  the  24th  o(  February ^  1812,  and 
thereby  gave  and  bequeathed  unto  his  wife  Mary  WU 
and  Thomas  Dickinson  and  John  King  all  his  ready 
money  and  securities  for  money,  stocks  or  sums  in  the 
funds,  and  all  the  rest,  residue,  and  remainder  of  his 
estate  and  effects,  whatsoever,  and  of  what  nature,  kind, 
or  quality  soever,  and  not  thereinbefore  given  or  dis- 
posed of,  in  or  to  which  he  might  be  interested  ot 
entitled  at  the  time  of  his  decease,  —  Upon  trust  to 

ii#\npA  nv  her 

will  wiiout    "^'^^^^  *^®  s^°^®  ^P^^  government   securities  in  the 
any  reference    public  funds,  and  from  the  dividends  and  interest  to  pay 

OT  ^^XTub-  ^^^  ^^  ^^^^  "^'^  ^^  annuity  of  650Z.  during  her  life, 

ject-matter,  or  until  her  second  marriage  (the  same  to  be  reduced  to 

bequeathed  to  an  annuity  of  50/.  for  her  life,  if  she  married  again); 

u  all  that  she  ^^^»  subject  thereto,  the  said  testator  directed  that  his 

did  and  should  said  trustees  should  be  possessed  of  the  whole  of  the 

^  ^^  f     hp  I'^idue  of  his  personal  estate  and  effects,  in  trust  for  all 

entitled  to,  his  children  who  should  be  living  at  the  time  of  his 

or  should  decease,  or  bom  in  due  time  afterwards,  in  equal  pro- 

cwncluding  portions,  share  and  share  alike,  and  to  become  vested  in 

thus : —  and  payable  to  them  respectively,  if  males,  at  the  age 

"  Signed  by     ^£  twenty -one  years,  and,  if  females,  at  that  age,  or  the 
me,  xSt*  va, 

February  24, 

1831,  in  the  presence  of  two  witnesses,**  and  then  followed  the  signatures  of  the 

two  witnesses  :  —  Held,  that  this  was  not  a  due  execution  of  the  power. 
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daj  of  marriage.    And  the  said  testator  directed^  that,        1849. 
as  soon  as  his  daughters    respectively   should    have        ' 
attained  their  age  of  twenty-one  years,  or  be  married,  a  ®"'* 

sufficient  part  of  her  share  and  interest  of  and  in  the    .Diokinmb6 
said  trust-moneys  in  the  public  funds,  should  be  by  the 
said  trustees  so  settled  as  to  secure  to  her  the  certwi 
payment  of  an  annuity  or  clear  yearly  sum  of  502.,  for 
her  life,  for  her  sole  and  separate  use  and  benefit,  and 
totally  exempted  from  the  debts,  engagements,  power, 
intermeddling,  or  control  of  any  person  with  whom  she 
then  had,  or  should  thereafter  intermarry,  and  that  her 
receipts  alone  should  be  a  Aill  and  sufficient  release  and 
discharge  for  the  same,  notwithstanding  her  coverture ; 
and  that  the  stock  and  principal  sums  whereon   and 
-whereby  the  said  annuities  to  his  said  daughters  re* 
spectively  should  be  secured,  should  and  might  be  at 
the  disposal  of  each  of  them  his  said  daughters  at  and 
finom  the  time  of  her  decease,  and  should  thenceforth 
become  and  be  payable  to  such  person  or  persons,  and 
at  such  time  or  times,  and  in  such  parts,  shares,  and 
proportions,  and  to  and  for  such  uses,  intents,  and 
purposes,  and  subject  to  such  restrictions  and  con- 
tingencies, and  in  manner  and  form,  as  his  daughters 
respectively,  in  and  by  their  respective  last  wills  and 
testaments  in  writing,  by  them  to  be  respectively  duly 
made  and  published  in  the  presence  of,  and  to  be  attested 
2y,  two  or  more  credible  witnesses^  and  which  will  they  ^ 

thereby  severally  had  a  power,  or  were  intended  to  be 
authorised  and  impowered,  to  make,  should  or  might 
give  or  bequeath,  or  order,  direct,  limit,  or  appoint  the 
same ;  and,  in  default,  or  for  want,  of  any  such  gift  or 
bequest,  or  direction  or  appointment  as  aforesaid,  then, 
as  to  the  part  or  share  of  the  said  stocks  or  securities 
from  the  interest  or  dividends  whereof  the  said  annuity 
became  and  was  payable  to  the  daughter  so  dying 
intestate  in  that  respect  as  aforesaid,  the  same  was  to 
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go  and  be  divided  between  and  among  her  own  lawful 
issue,  if  any  should  surriTe  her,  in  e^ual  shares  and 
proportions,  share  and  share  alike  if  more  than  one, 
and,  if  but  one,  then  to  such  only  child,  with  the  like 
benefit  of  survivorship,  and  to  be  payable  to  them 
respectively  at  the  age  of  twenty-one  years,  and  the 
interest  or  dividends,  or  such  part  thereof  as  should  be 
necessary,  in  the  meantime  to  be  applied  for  and 
towards  the  clothing,  maintenance,  and  education  of 
such  child  or  children  as  aforesaid ;  and^  if  no  such 
lawful  issue  her  surviving,  or,  being  any,  all  of  them 
should  depart  this  life  under  the  age  of  twenty-one 
years,  then  the  same  to  go  and  be  divided  between  and 
among  the  lawful  issue  of  his  said  other  children,  with 
the  like  benefit  of  survivorship,  and  to  become  payable 
to  them  respectively  in  like  manner  as  aforesaid;  and, 
in  default  of  such  issue,  to  go  unto  his,  the  said  tes- 
tator's, next  of  kin,  in  manner  and  form  as  bv  the 
statutes  of  distributions  directed* 

The  s^d  John  Hill  died  in  the  month  of  Navembeff 
1816  ;  and  his  said  will  was  duly  proved  in  the  preroga- 
tive court  of  the  Archbishop  of  Canterbury,  by  the  sud 
Mary  Hilly  Thomas  Dickinson^  and  John  Kingf  the 
executors  therein  named. 

JEliza  Hilly  one  of  the  eight  children  of  the  testator, 
in  1826  intermarried  with  Joseph  MiWankj  and  the  sud 
Joseph  Milbank  shortly  afterwards  died,  and  there  w» 
not  any  issue  of  the  said  marriage.  The  said  Etiza 
Milbank,  formerly  Eliza  Hill,  on  the  2nd  otJune,  1830» 
intermarried  with  William  Johns. 

Thomas  Dickinson  and  John  King,  as  the  surviving 
executors  and  trustees  of  the  said  testator's  said  will, 
in  pursuance  of  the  siud  directions  in  the  said  will, 
invested  part  of  the  share  of  the  said  Eliza,  the  wife  of 
the  said  William  Johns,  in  the  residuary  personal  estate 
of  the  said  testator,  in  the  purchase  of  the  sum  of 
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'1428/.  11«.  6d.  new  three-and-a-half />^  cent  annaiiieB^ 
in  thdr  joint  names,  the  dividends  upon  which  sum 
produced  the  yearly  sum  of  502. 

Shortly  after  the  marriage  of  WiUiam  Johns,  an 
indenture,  dated  the  2nd  of  March,  1831,  and  purport- 
ing to  be  made  between  the  said  ThomcLs  Dickinson  and 
John  King,  of  the  one  part,  and  the  said  William  Johns 
and  Eliza  his  wife,  of  the  other  part,  was  executed  by 
the  Sfud  Thomas  Dickinson  and  John  King,  —  whereby, 
after  recitiug  the  said  will  of  the  siud  testator,  and  the 
facts  hereinbefore  stated,  it  was  witnessed  that  the  said 
Thomas  Dickinson  and  John  King  did,  for  themselves, 
their  heirs,  executors,  and  administrators,  covenant  and 
declare  with  and  to  the  said  William  Johns  and  Eliza 
his  wife,  their  executors,  administrators,  and  assigns, 
that  they  the  said  Thomas  Dickinson  and  John  King, 
their  executors,  administrators,  and  assigns,  should  and 
would  stand  and  be  possessed  of  and  interested  in  the 
said  sum  of  14282.  lU.  6d  new  3(  per  cent,  annuities, 
invested  by  them  as  aforesaid,  and  which  then  stood  in 
their  joint  names  in  the  books  of  the  governor  and  com- 
pany of  the  Bank  of  England,  and  of  and  in  the  divi- 
dends, interest,  and  annual  produce  thereof,  upon  and 
for  the  trusts,  intents,  and  purposes,  and  with,  under^ 
and  subject  to  the  powers,  provisoes,  and  declarations 
in  and  by  the  thereinbefore-recited  will  of  the  said  John 
mil  expressed  and  declared  of  and  concerning  the  trust- 
moneys,  stocks,  funds,  and  securities  directed  to  be  set 
apart  for  the  securing  of  an  annuity  of  50/.  for  the  life 
of  the  sfud  Eliza  Johns,  as  one  of  the  daughters  of  the 
said  testator* 

The  said  Eliza  Johns  departed  this  life  on  the  23rd 
of  October,  1841,  having  previously  made  and  signed  a 
document  or  instrument  in  writing,  dated  the  24th  of 
February,  1831,  in  the  words  and  figures  following :  — 

'<  In  the  name  of  God,  amen.    This  is  the  last  will 
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1849*       and  testament  of  me,  JEKza  John^  the  wife  of  WUUam 
'  Jbhn$9  woolstapler,  of  Chelmsford.     I  thank  God,  I  am 

JoHKs  jjj  health  both  of  mind  and  body ;  but  I  think  it  mj 
.  DioEiNsoK.  ^^^7  ^o  make  mj  will,  in  case  I  should  die  before  my 
dear  husband,  in  order  to  prevent  any  dispute.  I  give 
and  bequeath  to  my  dear  husband,  the  said  WUHam 
JohnSy  woolstapler,  of  Chelmsford^  all  that  I  do  tnd 
shall  or  wiU  hereafter  be  entitled  to,  or  shall  possess,  at 
his  whole  and  sole  disposal ;  and  I  do  appoint  and  fix 
my  dear  husband,  the  said  WilKam  Johns,  woolstapler, 
of  Chelmsfordy  my  whole  and  sole  executor :  And  may 
the  Lord  be  with  him,  and  bless  him  in  all  his  under- 
takings, is  the  sincere*  prayer  of  his  affectionate  wifa 

Signed  by  me  Eliza  Johns, 
Feb.  24th,  1831,  in  the  year  of  our  Lord. 
"  In  the  presence  of  two  witnesses, 

**  Thomas  Milbank,  Ironmonger,  Chelmsford, 
**  Mary  Ann  Barnard.^ 
On  the  30th  of  May,  1844,  the  s^d  William  Johns, 
proved  the  said  will  of  his  said  wife,  in  the  prerogative 
court  of  the  Archbishop  of  Canterbury. 

Mary  Ann  Newell,  formerly  Mary  Ann  Barnard,  a 
witness  sworn   and  examined  in  a  suit  in  the  Higli 
Court  of  Chancery,  in  which  William  Johns  was  the 
complainant,  and  Thomas  Dickinson  and   others  were 
the  defendants,    deposed    that  the   said   Eliza  Johns 
signed  the  document  produced  and  shewn  to  the  depo* 
nent,  and  declared  it  to  be  her  will,  at  the  time  it  bears 
date,    in  the  joint  presence  of  the   witness  and  of 
Thomas    Milbank   of    Chelmsford,    Lonmonger;    that 
the   witness   did   not  remember   that  the   said  EKza 
Johns  did  anything  on  that  occasion,  as  r^arded  the 
said  produced  document,   except  that,  when  she  had 
signed  it,  and  declared  it  to  be  her  will,  she  handed  it 
over  to  Mr.  Milbank  and  the  witness  to  sign  it ;  she  at 
the  same  time  observed  that  she  gave  all  she  might  die 
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pofleeesecl  of  to  her  husband,  and  that  the  witness  and       1949^ 

the  said  Thomas  Milbank  might  one  daj  be  called  upon 

to  prove  the  paper ;   that  the  witness  and  the  sud 

TTwmas  Milbank  then  signed  their  respective  names  or    Dxokinsoic 

signatures  to  the  said  produced  will,  as  witnesses  thereto, 

in  the  presence  of  the  said  Eliza  Johns  and  of  each 

other;   and  that  the  name  or  signature  ^^ Mary  Ann 

Barnard,^  which  is  signed  to  the  said  will,  as  one  of 

the  witnesses  thereto,  and  which  was  her  then  name, 

was  in  the  witness's  own  handwriting,  and  the  name  or 

signature  "  Thomas  Milbanky^  signed  to  the  said  will^ 

as  the  other  witness  thereto,  was  of  the  handwriting  of 

the  said  Thomas  Milbank* 

Thomas  Milbank^  a  witness  also  sworn  and  examined 
in  the  sud  suit  in  the  court  of  Chancery,  deposed  that 
the  document  produced  and  shewn  to  him  was  signed 
by  the  said  Eliza  Johns,  and  declared  to  be  her  will,  at 
the  time  it  bears  date,  in  the  joint  presence  of  the 
witness  and  Mary  Ann   Barnard,    afterwards  Mrs. 
Newell,  the  wife  of  John  Newell;   that  the  sud  Mrs. 
Johns  then  handed  the  said  document  to  the  witnesd 
and  the  said  Mary  Ann  Barnard,  in  order  that  they 
might  attest  it ;   that  the  witness  and  the  said  Mary 
Ann  Barnard  then  accordingly  signed  their  respective 
names  or  signatures  to  the  said    produced  will,    as 
witnesses  thereto,   in  the  presence  of  the  said  Eliza 
Johns,  and  of  each  other ;  and  that  the  name  or  signa- 
ture **  Thomas  Milbanh^*^  signed  to  the  said  produced 
will,  as  one  of  the  witnesses  thereto,  was  of  the  wit- 
ness's own  handwriting,  and  the  name  or  signature 
^  Mary  Ann  Bamard,^^  signed  to  the  said  produced 
will,  as  the  other  witness  thereto,  was  of  the  hand- 
writing of  the  said  Mary  Ann  Barnard,   afterwards 
'MxB.  Newell. 

'    The  question  for  the  opinion  of  the  court,  is,  whether 
the  document  or  instrument  of  the  24th  of  February, 
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1831^  was  a  dae  ezecation  of  the  power  given  to  Elka 
JohriSs  as  one  of  the  daughters  of  John  HUl^  by  the  sud 
will  oiJohn  HUl,  dated  the  24th  of  February^  1812. 

^  Bigg,  for  the  phdntiff.     The  power  here  does  not 
require  the  will  to  be  signed  bj  the  testatrix :  it  is  to 
be  *^  duly  made  and  published  in  the  presence  of,  and  to 
be  attested  by,  two  or  more  credible  witnesses."    In 
Burdett  v.  Doe  d*  SpiUburg  (a),  —  where  all  the  earlier 
authorities  are  discussed,  — it  was  held  that  a  power  of 
appointment  ^  by  a  will  to  be  signed,  sealed,  and  pub- 
lished by  A.B»,  in  the  presence  of,  and  attested  by, 
three  credible  witnesses,"  was  well  executed  by  an  in* 
strument  concluding  thus,  —  '*  I  declare  this  only  to  be 
my  last  will  and  testament.     In  witness  whereof,  I 
have,  to  this  my  last  will  and  testament,  set  my  band 
and  seal,  this  12th  of  December,  1789;"  such  instro« 
ment  being  signed  by  A.  B.,   and  a  seal  appearii^ 
op|)06ite  to  such  signature,  and  the  words  '*  Witness 
C.  D.,  E.  F.,  G.  H.,"  appearing  in  the  usual  place  of 
attestation,  and  it  being  shewn,  by  extrinsic  evidence 
that  the  instrument  was,  in  fact,  so  signed,  sealed,  and 
published.     Maule,  J.,  in  the  opinion  given  by  him  in 
answer  to  the  questions  propounded   to  the  judges, 
says  (b) :  "  All  that  is  required  to  make  a  good  execu- 
tion by  will,  is,  that  the  will  be  in  writing,  signed, 
sealed,  and  published  in  the  presence  of,  and  attested 
by,  three  credible  witnesses.   The  jury  have  found  that 
the  will  was  signed  and  sealed  and  published  in  the 
presence  of  three  persons  whom  it  names,  and  tliat  it 
was  attested  by  them  in  the  manner  which  appears  in 
the  instrument,  which  is,  by  writing  their  names  under 


(a)  GM.SiG.  386.,  1  SeoU,  (h)  6  M. S;  G.  406.,  7 Se^ft, 

N.  R.  66.,  10  Clark,  ^c  Fin,      N.  M.  85.,  10  Clark.  4  Fuu 
3iO.  360. 
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the  word  *  witness.*  The  will,  on  the  face  of  it,  pro* 
fcsses  to  be  signed,  sealed,  and  published.  Considering 
this  case  independently  of  authority,  I  could  feel  no 
doubt  that  the  will  was  a  good  execution  of  the  power, 
inasmuch  as  it  is  signed,  sealed,  and  published  in  the 
presence  of  and  attested  by  three  witnesses;  which  are 
all  the  conditions  imposed  by  the  instrument  conferring 
the  power;  for,  I  cannot  doubt  that  the  substantive  to 
which  the  participle  '  attested '  is  to  be  referred,  is  the 
will  which  is  mentioned^  not  signature,  execution,  &c., 
which  are  not  mentioned.^  [^Cresnoellf  J.  All  the  cases 
upon  this  subject  were  cited  in  Vincent  v.  The  Bishop 
of  SodoT  and  Man  (a),  where  we  held  a  power  under 
similar  circumstances  to  have  been  well  executed. 
Younge.  The  Vice-Chancellor  (Sir  James  fViffram), 
being  disappointed  at  this  court's  sending  a  mere  certi* 
ficate  in  that  case,  and  giving  no  reasons  for  the  opinion 
to  which  they  came,  sent  another  case  for  the  opinion 
of  the  court  of  Exchequer,  which  is  now  pending  (&)•] 
This  is,  within  all  the  cases,  a  good  exercise  of  the 
power.  l^Maule^  J.  The  objection  here  will  be,  that  it 
does  not  appear  upon  the  face  of  the  will,  that  it  was 
published.']  It  is  submitted  that  that  does  sufficiently 
appear.  In  Mackinley  v.  Sison  (c),  the  testator  gave  to 
trustees  a  sum  of  3  per  cents,  in  trust  for  his  daughter 
for  life,  and,  after  her  decease,  in  trust  for  such  persons 
and  for  such  purposes  as  she  should,  either  by  deed,  or 
by  her  will,  signed  and  published  by  her  in  the  presence 
of  and  attested  by  two  witnesses,  appoint,  and,  in 
default  of  appointment,  in  trust  for  children;  but,  if 
she  should  leave  no  child,  then  in  trust  for  the  testator's 


1849. 
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(fl)  AnU,  p.  905. 

(6)  The  case  of  Vincent  v. 
The  Bishop  of  Sodor  and  Man^ 
has  since  been  argued  in  the 
coiirt  of  Exchequer^  and  a  cer- 


tificate given  in  conformity  with 
that  given  by  this  court,  but 
accompanied  by  reasons, 
(c;  8  Sim.  561. 
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i>tJier  daughters  and  their  children.-  The  dai^hter,  bj 
lier  will|  which  was  expressed  to  be  signed  and  sealed 
dmly,  but  which  was  attested  by  three  witnesses,  gaye 
several  pecuniary  legacies,  and  directed  them  to  be 
paid  out  of  the  moneys  invested  in  her  name  in  the 
4  per  cent  government  securities.  The  daughter  died 
.unmarried.  She  had  no  4  per  cents,  stajiding  in  her 
name,  nor  was  there  anything  to  satisfy  the  l^acies^ 
except  the  3  per  cents,  standing  in  the  names  of  the 
trustees  of  her  father's  will*  It  was  held  that  the 
power  was  not  confined  to  the  daughter's  children,  but 
was  general ;  and  that  her  will  was  a  due  execution  of 
it.  The  y ice-Chancellor  (Sir  L.  Shadwell)  there  says: 
*^  I  find  no  legal  definition  or  explanation  of  the  mean- 
ing of  ^the  term  ^publication;'  and,  therefore,  if  it 
appears  that  a  testatrix  has  produced  her  will  to  wXr 
nesses,  and  has  signed  and  sealed  it  in  their  presence, 
and  they  have  attested  that  she  has  done  so,  I  must 
take  it  that  she  has  published  the  document  in  their 
presence."  So,  in  Bartholomew  v.  Harris  (a),  a  will,  in 
order  to  be  a  good  exercise  of  a  power,  was  required  to 
be  signed  and  published  by  the  donee,  in  the  presence 
of,  and  attested  by,  two  or  more  credible  witnesses. 
The  donee  made  a  will,  which  was  signed  by  her,  and 
•was  attested  thus  —  **  We,  the  undersigned,  attest  to 
have  seen  the  above  testator  sign  the  above  will :  "  and 
it  was  held  that  that  clause  was,  in  effect,  an  attest- 
ation to  the  publication  as  well  as  to  the  signature  of 
the  will,  and,  consequently,  that  the  power  was  well 
exercised.     Stanhope  v.  Kier  (b)  and  Moodie  v.  Iteid{e) 


(a)  15  Sim.  7S. 

(b)  2  Sim.  S^  Stu.  37.  Where 
a  power  was  to  be  exercised  by 
a  will  signed  end  published  in 
the  presence  of^  and  attested  by, 
three  witnesses  :  —  Held,  that 
a  will  concluding  with  this  de- 
claration —  *'  This  is  my  last 


will  and  testament,"  and  ex- 
pressed to  be  signed  by  the  tes- 
tatrix in  the  presence  of  three 
attesting  witnesses^  was  not  a 
good  appointment,  because  tbe 
publication  was  not  attested. 

(c)  7  Taunt.  355  (and  see 
1  Maid*  51 6}.     An  appoin^ 
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are^  In  effect^  overruled  by  Burdett  v:  Doe  d.  Spihbury : 
luid,  if  they  are  still  to  be  considered  as  law^  they  are 
not  inconsistent  with  the  present  argument.  In  JVard 
y.  Swift  {a),  by  indenture  of  lease  and  release,  certain 
premises  were  conveyed  to  A.  and  his  wife,  after  other 
uses,  to  such  uses  as  M.  S.,  by  her  last  will  and  testa- 
ment in  writing,  or  any  instrument  in  writing  in  the 
nature  of,  or  purporting  to  be  her  will,  or  by  any 
codicil  to  be  by  her  duly  executed  and  published  under 
her  hand  and  seal,  in  the  presence  of,  and  attested  by, 
three  or  more  credible  vntnesses,  notwithstanding  her 
coverture,  &c.,  should  direct,  limit,  or  appoint,  &c. 
M.  S.  signed,  sealed,  and  delivered  as  and  for  her  last 
will  and  testament,  an  instrument  which  concluded  and 
Vras  attested  as  follows :  —  ^^  In  witness  whereof,  I 
have  set  my  hand  and  seal  thereto,  this  5th  day  of 
August,  1801,  in  the  presence  of  the  underwritten; 
Mary  Swift  (L.  S.)  Signed,  sealed,  and  delivered  this 
5th  day  of  August,  1801,  as  the  last  will  and  testa- 
ment of  the  said  testatrix  M.  S.,  who,  in  her  presence, 
and  in  the  presence  of  each  other,  have  put  our  names 
as  witnesses  thereof.  H,  F.,  J.  F,,  B.  F, : "  and  it  was 
held  that  the  power  was  well  executed ;  delivery  being 
equivalent  to  publication.  Upon  these  authorities,  it  is 
submitted  that  all  has  been  done  here  that  was  required 
to  make  this  will  a  good  and  valid  exercise  of  the 
power.  » 

The  next  question  arises  under  these  circumstances : 
JEliza  Johns  had  power  to  dispose  of  a  sum  of 
1428/.  lis.  Qd.  new  3^  per  cent,  annuities.  By  her 
will  she  makes  a  general  bequest  of  the  whole  of  her 
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ment  by  wiU  was  thus  made : 
'^Thesemylast  bequeath  s,  sign- 
eel  by  me  this  4th  of  Febniary, 
1812.  S.  M.  Witness,  B.  H. 
and  J.  nr    The  testatrix  told 


each  of  the  witnesses  that  that 
paper  was  her  will :  —  Held, 
that  this  was  not  a  sufficient 
execution  of  the  power, 
(a)  1  C.<jf  If.  171. 
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property.  She  being  at  the  time  a  married  woman,  her 
will  could  only  operate  upon  this  money.  [3faic&,  J. 
I  do  not  find  that  the  case  negatives  her  Iiaving  other 
property.  The  general  rule  is,  that,  to  be  an  execution 
of  a  power,  the  will  or  other  instrument  must  refer  to 
the  power  or  to  the  subject.]  If  nothing  else  be  shewn 
upon  which  the  will  could  operate,  it  will  be  assumed 
that  it  intended  to  deal  with  that  which  was  the  subject 
of  the  power.  In  Curteis  y.  Kenrick  (a),  by  a  marriage- 
settlement,  freehold  lands  were  conveyed  to  trustees 
during  the  joint  lives  of  the  husband  and  wife^  for  her 
separate  use,  and  the  other  moiety  to  the  husband,  and, 
after  the  decease  of  one  of  them,  to  the  use  of  the  sur- 
vivor, with  renminder  to  the  use  of  the  children  of  the 
marriage,  with  remainder,  in  default  of  such  issuer  if 
the  wife  should  survive  the  husband,  to  the  use  of  her 
in  fee,  but,  if  not,  then  to  such  uses  &c*  as  she,  not« 
withstanding  her  coverture,  by  her  will,  by  her  signed 
and  published  in  the  presence  of,  and  attested  by,  three 
or  more  credible  witnesses,  should  appoint,  and,  in 
default  of  appointment,  to  the  use  of  her  in  fee.  The 
wife  died  in  her  husband's  life-time,  having  made  a  will 
which  purported  to  be  signed,  sealed,  and  delivered  bjr 
her,  and  by  which,  without  referring  to  any  power,  she 
gave  all  the  property  of  which  she  was  possessed, 
whether  real  or  personal,  and  also  her  reversionaiy 
interest  or  interests  in  any  property  or  properties  what- 
soever, to  her  husband.  And  it  was  held  that  the  will 
was  a  due  execution  of  the  power  given  to  the  wife  hy 
the  settlement.  [^Maule^J.  Suppose  the  wife  had 
several  powers  ?]  This  would  be  a  good  execution  of 
them  all.  [^Maule,  J.  The  affirmative  is  on  the  plain- 
tiiF:  if  the  matter  is  left  doubtful,  the  plaintiff  must 


(a)  9  Sim.  443.,  3  M.  4'  W.  46l. 
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faiL]     Churchill  v.  Dibben  (a)  is  also  an  authority  to 
shew  tbat  this  is  a  due  exercise  of  the  power. 

YounffCy  for  the  defendant.  The  power  in  this  case 
is  to  be  exercised  by  a  will,  to  be  '^  duly  made  and 
published^  in  the  presence  of,  and  to  be  attested  by,  two 
or  more  credible  witnesses.^  Mrs.  Johns^a  will,  there- 
fore, which  was  signed  and  attested,  but  not  ''pub- 
lished," is  not  a  due  exercise  of  the  power.  In  Moodie  y« 
Reidf  the  power  was  to  be  exercised  by  a  will  "  signed 
and  published ; "  and  the  appointment  was  made  thus,— • 
''  These  my  last  bequeaths,  signed  by  me  this  4th  Feb. 
1812.  S.M.  Witness,  B.  H.  and  J.!!.:""  the  testatrix 
told  each  of  the  witnesses  that  that  paper  was  her  will ; 
and  this  court  held  that  the  will  was  not  a  sufficient 
execution  of  the  power.  Gibbs,  C.  J.,  there  says : 
''  Here,  the  power  is  to  be  exercised  by  a  will  signed 
and  published.  Therefore,  there  must  be  some  public- 
cation  here :  the  will  must  be  signed,  published,  and 
attested ;  and  there  must  therefore  be  some  attestation 
here  of  signing  and  publication.  Though  the  most  re- 
spected late  chief  justice  of  this  court  (Sir  James  Mans'> 
Jield)  differed  from  the  other  judges  in  Wright  v.  Wake-* 
fard{b\  it  is  established  by  that  case,  that  the  witnesses 
must  attest  everything  that  is  necessary  for  the  execu- 
tion of  the  power.  Here,  the  witnesses  have  clearly 
attested  the  signing :  the  question  is,  whether  they  have 
attested  the  other  formality,  of  publication,  in  attesting 
the  signing.  If  the  act  of  the  testatrix  in  calling  on 
the  witnesses  to  attest  her  will,  be  a  publication  of  it, 
then  their  attesting  that  she  signed  it  attests  the  publi- 
cation also,  because  they  attest  that  by  which  she  pub- 
lishes it     I  called  on  the  bar  to  say  what  publication 
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was:  I  do  not  wonder  that  I  had  no  answer;  for, 
though  the  parties  use  the  term  publication,  it  b  a  temii 
in  this  sense,  unknown  to  the  law.  I  know  what  pub- 
lication is,  if  spoken  of  many  things ;  as,  for  instance,  of 
a  libeL  I  know  what  an  uttering  is ;  if  a  man  puts 
forth  base  monej,  in  certain  cases  it  is  an  uttering :  bat 
I  do  not  know  what  the  publication  of  a  will  is.  I  am 
only  suppose  it  to  be  that  by  which  a  person  designates 
that  he  means  to  give  effect  to  a  paper  as  his  wilL"  It  is 
suggested,  on  the  other  side,  that  that  case,  and  also  the 
case  of  Stanhope  v.  Keir,  are  overruled  by  Burdett  v. 
Doe  d.  SpiUbury,  There,  however,  the  will  in  fact  pur- 
ported to  be  published  by  the  testatrix.  Here,  there  is 
no  evidence  of  publication  at  aU,  —  none  is  mentioned 
in  the  attestation :  the  fact  of  publication  is  sought  to 
be  supplied  by  extrinsic  evidence.  [Maule^  J.  Where 
signing  is  not  in  terms  required,  is  not  the  signing  in 
the  presence  of  witnesses  a  sufficient  publication?] 
After  Burdett  v.  Doe  d.  Spikburyy  it  would  be  difficult 
to  contend  that  it  is  not ;  though  it  is  to  be  observed 
that  Mr.  Baron  Rolfe  there  takes  a  different  position 
from  that  assumed  by  Mr.  Justice  Maule.  [^Mauk,  J. 
But  one  which  is  not  inconsistent  with  it.  What  hsTe 
you  to  say  on  the  other  point  ?] 

A  will  of  a  married  woman,  to  be  a  good  cxerdse  of 
a  power,  must  either  refer  to  the  power  which  it  pro- 
fesses to  exercise,  or  to  the  subject-matter  on  which  the 
power  was  intended  to  operate,  —  or  it  must  distinctly 
appear  that  there  is  no  other  property  upon  which  the 
will  could  operate.  The  authorities  on  this  point  are 
clear  and  consistent.  Thus,  in  Nannock  v.  Hojion{a), 
it  was  held,  that  a  power  of  appointment  was  not  ex- 
ecuted by  a  will  having  no  reference  to  the  power,  or 
to  the  subject  of  it ;  and  that  the  court  will  not  inquire 


(a)  7  Fes.  391. 
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ijbto  the  circumstances  of  the  property.  In  Jones  v. 
Thicker  (a)y  M.  M.  gave  to  the  defendant  all  her  freehold 
and  copyhold  estates,  upon  trust  to  permit  E.  S.  to 
receive  the  rents,  &c.,  during  her  life ;  and,  after  her 
death,  to  sell,  and,  out  of  the  produce,  to  pay  100/.  to 
such  person  as  she  should  by  will  appoint.  JS.  &,  by 
will,  without  reference  to  the  power,  gave  100/.,  and  the 
whole  of  her  household  furniture,  to  the  plaintiff.  It 
was  charged  by  the  bill,  and  not  denied,  that  the  testa- 
trix had  no  personal  property,  at  the  time  of  her  death, 
besides  some  household  furniture  to  a  very  small  amount 
in  value ;  but  no  evidence  was  gone  into ;  and  an  in- 
quiry was  asked  as  to  the  state  of  the  property  at  the 
time  of  making  the  mil,  with  the  view  of  ascertaining 
that  the  testatrix  must  have  intended  the  gift  of  the 
lOOL  as  an  execution  of  her  power.  But  the  inquiry 
was  refused,  and  the  bill  dismissed.  Again,  in  Jones  v. 
Cvrry  (b),  it  was  held,  that  the  will  (attested  by  three 
witoeesee)  of  a  person  having  a  power  to  dispose  of  a 
fund  consisting  partly  of  real  estates  and  partly  of 
household  furniture,  linen,  and  plate,  containing  a  gift 
of  **  all  my  estates  and  effects  of  whatsoever  denomina- 
tion," and  of  *'  my  household  furniture,  with  linen  and 
plate," —  was  not  an  execution  H)f  the  power.  And  in 
fVebb  V.  Honnor  (c),  a  testator,  having  a  general  power 
over  a  sum  in  the  funds,  limited,  in  default  of  appoint- 
ment, to  his  children,  and  having  no  other  funded  pro- 
perty, bequeathed  all  his  personal  estate,  *'  consisting  of 
money  invested  in  any  of  the  public  funds,  household 
furniture,  &c. : "  and  it  was  held,  that  this  was  not  an 
execution  of  the  power ;  and  that  the  circumstance  of 
his  having  no  other  funded  property,  was  not  to  be  ad- 
verted to,  on  the  question  whether  the  testator  was  or 
was  not  executing  the  power.    Lovell  y.  Knight  {d)  is 


(a)  2  Meriv.  533. 
(fi)  1  Sioanit.  66. 
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precisely  in  point:  there»  a  married  woman,  having 
power  to  appoint  leaseholds  and  stock,  by  her  will,  ex- 
ecuted and  attested  as  required  by  the  power,  but  not 
referring  to  it,  gave  to  her  husband  the  whole  of  her 
property  both  real  and  personal,  and  whatsoever  she 
might  possess  at  her  decease :  and  it  was  held  not  to  be 
an  execution  of  the  power.  The  Vice-Chancellor  (Sir 
L.  Shadwell)  said:  '<  The  question,  as  it  appears  to  me^ 
is,  whether  I  can  take  this  testamentary  instrument  to 
be  anything  else  than  a  general  will  by  the  testatrix, 
meaning  to  dispose  of  all  her  property,  in  general  terma 
Here,  there  is  no  specific  enumeration  of  the  articles  of 
property  intended  to  be  disposed  of;  but  she  affects  to 
give  '  the  whole  of  my  property,  both  real  and  personal, 
and  whatsoever  I  may  possess  at  the  time  of  my  de- 
cease/ Now,  I  do  not  think,  that,  if  this  person  had 
intended  to  dispose  of  all  her  property,  more  compre- 
hensive and  general  terms  could  have  been  selected  than 
are  here  used :  and  I  apprehend  it  to  be  perfectly  dear, 
that,  wherever  a  will  is  couched  in  such  terms  as  that, 
upon  the  face  of  it,  it  appears  to  express  an  intention  to 
pass  the  general  property  which  may  belong  to  the  partj 
making  the  will,  such  a  will  shall  not  be  deemed  an 
execution  of  the  power  with  regard  to  any  specific  pro- 
perty." And,  in  Lempriere  v.  Valjn/{a\  the  same 
learned  judge  says:  '^It  cannot  be  assumed,  on  prin- 
ciple, that  the  will  of  a  feme  covert  is,  of  necessity, 
altogether  inoperative  as  a  will.  And  no  case  has  been 
quoted,  nor,  at  the  hearing,  did  I  recollect  any,  nor 
have  I  since  been  able  to  find  any,  in  which  it  has  been 
held  that  the  will  of  a  feme  covert,  professing  to  give  all 
her  property,  in  general  terms,  must  be  taken  to  be  an 
execution  of  mere  powers  which  she  may  possess.  If  any 
such  case  had  existed,  the  counsel  for  the  plaintiff(3j^ 
whose  able  Treatise  on  the  Doctrine  of  Powers  is  so 
well  known  to  the  profession,  would  have  named  it." 


(a)  5  Sim.  108.  UU 


(fi)  Sir  Edward  Svgiau 
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It  is  possible  here  that  the  testatrix  may  have  had 
other  property  upon  which  the  will  could  operate :  she 
might  have  savings.  [^Maulcj  J.  Or,  she  may  have 
intended  to  save,  —  which  is  the  more  probable  con- 
jecture, seeing  the  amount  of  her  annuity!]  If  she 
had  none,  that  fact  ought  to  have  appeared  on  the  plain- 
tiff's case. 
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W.  Biffffi  in  reply.  As  to  the  first  point,  the  case 
comes  completely  within  the  decision  of  the  House  of 
Lords,  in  Burdett  v.  Doe  d.  Spilsbury.  Signing,  or 
sealing,  and  delivering  a  will  in  the  presence  of  a  third 
person  is  a  publication.  This  instrument  purports  to  be 
JVIrs.  Johns*B  last  will  and  testament:  the  mere  fact, 
therefore,  of  her  signing  it  in  the  presence  of  two  wit- 
nesses, was  a  publication,  and  consequently  the  will 
was  a  valid  exercise  of  the  power. 

As  to  the  second  point,  —  Nannock  v.  Horton^  Jones 
V.  Tucker^  Jones  v.  Cumji  and  Wehh  v.  Honnovj  were 
all  cases  of  the  execution  of  powers  by  persons  not 
being  under  any  disability.  The  only  cases  upon  the 
subject' that  have  any  application,  are,  Churchill  v. 
Dibben^  Curteis  v.  Kenrick,  Lovell  v.  Knight^  and  iem- 
priere  v.  Valpy.  Consistently  with  the  two  former,  the 
court  will,  it  is  submitted,  hold  that  this  will  is  a  suffi- 
cient compliance  with  the  terms  of  the  power. 

The  following  certificate  was  afterwards  sent  to  the 
V  ice-Chancellor :  — 


«( 


This  case  has  been  argued  before  us  by  counsel : 
we  have  considered  it,  and  are  of  opinion  that  the  do- 
cument or  instrument  in  question,  was  not  a  due  exe- 
cution of  the  power  in  question. 

«  W.  H.  Maule. 
"  C.  Cresswell. 
"  E.  V.  Williams." 
np  3 
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IN  THE  HOUSE  OF  LORDS. 


Benson  v.  Chapman. 

Dec.  4. 

The  8hip2xw-d  ^OVENANT.     Bemon  (tho  plaintiff  bdow,  ha  well 
a  caxwa^on^  ^  plaintiff  in  error,)  declared  on  a  policy  of  insur- 

board,  left        ance,  dated  the  1 2th  of  July^  1839,  made  by  the  defendant 

Peniambuco, 
on  a  voyage 

to  Liverpool,  on. the  29th  oi  June,  1839  s  in  proceeding  out  of  the  haiboarat 
Pernawbuoo,  she  struck  on  a  rock^  and  was  obliged  to  put  back  to  be  repaired: 
the  master^  after  several  surveys,  and  with  the  concurrence  of  the  parsons  to 
whom  he  had  been  addressed  by  the  owner  to  procure  a  cargo^  proceeded  to 
repair  the  ship^  the  repairs  continuing  from  the  29th  of  June,  1839^  till  the 
4th  of  January  following  :  the  expenses  of  the  repairs  amounted  to  7 132 A  3#.  8^, 
a  sum  much  exceeding  the  value  of  the  ship  and  freight,  and  which  mm  the 
master,  not  being  able  to  procure  it  in  any  other  manner,  was  compeUed  to 
borrow  on  bottomry,  and  accordingly  executed  a  bottomry-bond,  chai^jng  the 
ship,  freight,  and  cargo  :  the  cargo,  which  had  been  necessarily  taken  oat  daring 
the  repairs,  was  reshipped,  and  the  ship  sailed  on  the  6th  of  January,  1840, 
and  arrived  with  the  cargo  at  Liverpool:  the  obligees  of  the  bottomry-bond 
received  the  freight  under  a  decree  of  the  court  of  Admiralty.  It  did  not  appear 
when  the  owner  was  first  informed  of  the  accident  to  the  ship  ;  but  it  appeired 
that  a  letter  from  Pemambuco,  dated  the  14th  of  November,  1839,  and  recafed 
on  the  30th  of  December,  containing  an  intimation  that  ''  the  Lord  Coekrantt 
expenses  were  likely  to  exceed  50001.,  with  commission,  discharging  and  re- 
loaiding  cargo,  &c.,'*  was  shewn  to  him,  and  that,  on  the  same  day,  he  gave 
notice  of  abandonment  of  the  ship  and  freight  to  the  respective  underwriters  on 
each,  and  did  not  interfere  in  any  way  afterwards  in  respect  of  either  ship  or 
freight. 

In  an  action  against  tiie  underwriters  on  freight,  claiming  for  a  total  losa,  by 
a  special  verdict,  setting  out  the  above  facts,  the  jury  found  that  the  plaintiff, 
had  acted  bond  fide,  without  laches  and  as  a  prudent  owner  of  the  ship  and 
freight,  if  uninsured,  would  have  acted  :  — 

Held,  —  affirming  the  judgment  of  the  Exchequer  Chamber,  —  that  die 
plaintiff  was  not  entitled  to  recover  in  respect  either  of  a  total  or  of  a  partial  loss 
of  freight, — the  freight  having  actually^been  earned,  and  its  receipt  by  theoUigce 
of  the  bottomry.bond  being,  in  law,  a  receipt  by  the  plaintiff. 

Held  also,  that  it  is  the  duty  of  the  master,  in  case  of  damage  to  the  ship,  to 
do  all  that  can  be  done  towards  bringing  the  adventure  to  a  auccessfbl  termioa- 
^ion, —  to  repair  the  ship,  if  there  be  a  reasonable  prospect  of  doing  coat  an 
^xpense  not  ruinous,  — and  to  bring  home  the  cargo,  and  earn  the  freight,  if 
poiasibic  ;  that,  in  the  absence  of  any  finding  to  the  contrary^  it  must  be  asiamcd 
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as  chairman  of  The  Neptune-Marine'Insurance  Company^ 
of  London^  in  relation  to  the  ship  Lord  Cochrane^  at 
and  from  JPemambuco  to  Liverpool,  "  on  freight,  valued 
at  2000/."  The  declaration  further  alleged,  that,  on  the 
12th  oiJuhfi  1839,  certain  goods  were  loaded  on  board 
the  Lord  Cochrane  at  JPemambuco,  and  that  the  ship  pro- 
ceeded therewith  on  her  voyage ;  and  that  the  plaintiff 
and  one  William  J.  C.  Benson  were  interested  in  the 
subject-matter  of  assurance ;  that  the  ship,  with  the  said 
goods  on  board  thereof,  departed  and  set  sail  from  Per^ 
nambuco  aforesaid,  and  that  during  the  continuance  of 
the  risks  in  the  policy  mentioned,  and  whilst  the  ship 
was  proceeding  on  her  said  voyage,  with  the  said  goods 
80  on  board  of  her  as  aforesaid,  and  whilst  she  was  leav* 
ing  the  harbour  of  Pemambuco  aforesaid,  to  wit,  on  &c., 
the  ship  struck  and  was  driven,  by  the  perils  and  dangers 
of  the  seas,  and  the  violence  of  the  winds  and  waves, 
against  and  upon  a  certain  bank  and  reef  off  the  said 
harbour  there,  and  thereby  then  became  and  was 
bulged,  strained,  broken,  damaged,  spoiled,  and  de- 
stroyed, and  was  thereby  wholly  disabled  from  proceeding 
on  her  said  voyage,  and  became  and  was  wholly  lost ; 
that  by  means  thereof  the  said  freight  became  and  was 
wholly  lost  to  the  plaintiff;  that  of  all  the  premises  as 
well  the  defendant  as  the  said  company,  had  due  notice, 
to  wit,  on  the  day  aforesaid ;  that  the  plaintiff  thereupon 
then  requested  the  defendant  to  pay  to  him  the  plaintiff 
the  said  sum  of  2000/.  so  insured  by  him  as  aforesaid, 
and  which  he  the  defendant,  by  reason  of  the  premises. 


1849. 
Bsifsoir 

V, 

€hapmak. 


ihat  this  duty  has  been  properly  performed ;  that,  where  the  master  elects  to 
repair,  the  mere  fact  of  the  expenses  of  repair  ultimately  proving  to  be  greater 
than  the  yalue  of  the  ship,  would  not  be  sufficient  to  shew  that  he  acted  beyond 
the  scope  of  his  authority,  or  to  entitle  the  owner  to  treat  him  as  ceasing  to  be 
his  agent,  as  soon  as  he  commenced  the  repairs  ;  and  that,  as  the  special  verdict 
did  not  find  that  the  owner,  if  on  the  spot,  would  not  have  repaired  the  ship, 
the  court  could  not  infer  that  he  would  not  have  done  so. 

A  partial  loss  of  freight  may  be  recovered  upon  a  declaration  alleging  a  total 
loss* 

3p  4 
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Pleas  — 
1.  Plaintiff 
not  interested: 


S.  Ship  not 
wholljloBt: 

S.  Freight 
not  whoU/ 
lost: 

4.  Loss  not 
occasioned  by 
a  peril  in- 
sured against : 


5.  Traverse 
of  abandon- 
ment: 

6.  Set-off. 
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m^d  according  to  tlie  custom  of  merchants,  then  ought 
to  have  paid  to  the  plaintiiF,  according  to  the  tenor  and 
effect  of  the  said  policy  of  insurance;  and  that,  at  the 
time  of  the  making  of  the  said  policy  of  assurance,  and 
also  at  the  time  of  the  accruing  of  the  cause  of  action  m 
that  count  mentioned,  to  wit,  on  &c,  the  amount  of 
the  individual  share  of  him  the  defendant  in  the  capital 
stock  of  the  said  company  exceeded  2000/. ;  yet  that 
the  defendant  did  not  then  pay,  nor  had  he  at  any 
time  thereafter  paid,  the  said  sum  of  2000t,  or  any 
part  thereof,  to  the  plaintiff,  but  had  wholly  neglected 
and  refused  so  to  do,  &c. 

The  defendant  pleaded,  —  first,  that  the  plaintiff 
Bnd  the  said  William  J.  C  Benson  were  not,  nor  was 
either  of  them,  interested  in  the  said  premises  in  the 
said  policy  of  insurance  mentioned,  modo  etforma^ — 
secondly,  that  the  said  ship  was  not,  during  the  con- 
tinuance of  the  risks  in  the  siud  policy  mentioned, 
wholly  lost,  modo  et  formd, — thirdly,  that  the  said 
freight  in  the  declaration  mentioned,  did  not  become 
wholly  lost,  modo  etformd, — fourthly,  that  the  said  loss 
in  the  declaration  mentioned  did  not,  nor  did  any  part 
thereof,  take  place,  nor  was  the  same  occasioned,  by  the 
adventures  and  perils  which  the  said  company  were 
contented  to  bear,  and  did  take  upon  them,  in  that 
voyage,  modo  et  formd, — fifthly,  traverse  of  the  aban- 
donment alleged  in  the  declaration,  —  sixthly,  a  set-off 
of  4000/.  for  money  had  and  received. 

The  plaintiff  joined  issue  on  the  first  five  plea?, 
and  to  the  last  replied  that  he  was  not  nor  is  indebted, 
modo  et  formd.     Issue  thereon. 

At  the  trial,  before  Ershiney  J.,  at  the  sittings  in 
London  after  Trinity  term,  1842,  a  verdict  was  by  con- 
sent, found  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  of  Common  Pleas  upon  a  special  case,  with 
liberty  to  either  party  to  turn  it  into  a  special  verdict,— 
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it  being  agreed,  that/ upon  the  argument  of  the  special        1849. 
case,  the  court  should  be  at  liberty  to  draw  all  infer-        -■ 
ences  which  in  their  opinion  ought  to  have  been  drawn        Bknpow 
by  the  jury ;  and  that,  if  the  case  should  afterwards  be      Chafmak. 
turned  into  a  special  verdict,  those  inferences  should  be 
stated  therein  as  facts  found  by  the  jury. 

The  special  case  was  argued  in  Michaelmas  term, 
1843  :  and  the  judgment  of  the  court  was  delivered  by 
Tindalf  C.  J.,  on  the  6th  of  December y  in  that  year, — 
the  court  holding  that,  under  the  circumstances  dis- 
closed, the  plaintiff  was  entitled  to  recover,  as  for  a 
total  loss,  against  the  underwriters  on  freight,  (a) 

By  the  special  verdict, — which  was  ultimately  settled  Speciil 
by  MauUy  J., — it  was  found,  verdict. 

As  to  the  first  issue, — that  the  plfdntiff  and   W.  J.  First  issue, 
C  Chapman  were  interested  in  the  premises  in  the 
said  policy  of  insurance  mentioned,  in  manner  and  form 
as  the  plaintiff  had  in  his  declaration  in  that  behalf 
alleged. 

As  to  the   second  issue, — that  the  said  ship  was.   Second  if  sue. 
during  the  continuance  of  the  risks  in  the  policy  men- 
tioned, wholly  lost,  in  manner  and  form  as  the  plaintiff 
had  in  his  declaration  alleged. 

As  to  the  fifth  issue, — that  the  freight  so  insured  Fifth  issue, 
against  by  the  plaintiff  was  abandoned,  in  manner  and 
form  as  the  plaintiff  had  in  his  declaration  alleged. 

As  to  the  sixth  issue,  —  that  the  plaintiff  was  not  Sixth  issue, 
indebted  to  the  defendant,  in  manner  and  form  as  the 
defendant  had  in  his  last  plea  alleged. 

As  to  the  third  issue,  —  that,  after  the  commence-  Third  issue, 
ment,  and. during  the  continuance  of  the  risk  insured 
against  by  the  policy  in  the  declaration  mentioned,  the 
ship  in  question  being  at  Pemambuco  in  the  BraziU, 

(a)  Sec  Ben9<m  v.  Chapman,  6  M.  t^  G.  792.,  7  Sc4)U,  N.  R. 
625.     . 
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jreceiyed  goods  on  board,  on  freight  foar  ZdoerpwJ,  in 
June^  1839 ;  the  amount  of  the  freight  of  whioh  goods 
was  22002!.,  in  which  goods  the  plaintiff  and  the  other 
owner  of  the  ship  were  interested,  aa  in  the  dedaratiwi 
mentioned :  That  the  ship,  being  thus  laden,  sailed  finom 
Pemambuco  for  Liverpool,  on  the  voyage  insored 
against,  on  the  29th  of  Juncy  1839 :  That,  while  pro- 
ceeding out  of  the  harbour  of  Pemambuco^  she,  by  perils 
of  the  sea,  struck  on  a  rock  and  a  bank ;  the  damage 
produced  by  which  rendered  it  necessary  for  her  to  put 
back  to  Pemambuco  for  repair :  That  she  toas  so  put 
back  to  Pemambuco  for  repair ;  but  there  being  no  dry- 
dock  there,  nor  any  other  means  of  examining  the  ship, 
to  ascertain  the  nature  and  extent  of  the  injury,  with  a 
view  to  the  requisite  repairs,  except  by  heaving  down, 
it  became  necessary  to  take  out  the  cargo,  and  heave  Uie 
ship  down,  in  order  to  make  that  examination :  That 
the  said  cargo  was  taken  out,  and  the  ship  thereupon 
hove  down  accordingly;  whereupon,  several  surveyi 
were  necessarily  made ;  and,  subsequently,  the  master 
of  the  said  ship,  in  concurrence  with  the  firm  otJiPCaU 
mont  &  Co.,  of  Pemambuco  (to  whom,  on  going  out 
from  England^  he  had  been  directed  to  apply  for  caigo), 
proceeded  to  cause  such  ship  to  be  repaired :  That  she 
was  under  repair  from  the  29th  otJune,  1839,  to  the 
4th  of  January y  1840 :  That  Pemambuco  is  a  jUace 
very  inconvenient  and  expensive  for  the  repur  of  ships: 
That  the  repairs  so  done,  the  cost  of  which  amounted  to 
7132Z.  3s,  Sd.y — a  sum  exceeding  the  value  of  the  ship  and 
freighty  —  were  necessary ^  by  reason  of  the  damage  afore^ 
said,  in  order  to  make  the  skip  navigable,  and  in  a  condi- 
tion to  proceed  on  her  voyage :  That,  to  discharge  this 
sum,  every  reasonable  effort  was  made,  at  Pemambuco, 
to  obtain  money  from  various  persons  on  loan,  by  bot- 
tomry, and  otherwise :  That  no  money  could  be  obtained, 
on  any  terms,  untU  M^Calmont  &  Co.  consented  to  ad- 
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vanoe  7132 Jl  3s.  8d.  on  bottomry,  at20  per  cent  pr^muni:;       1849. 
and,  accordingly,  the  master  of  the  ehip,  on  the  6th  of      - 
January,  1840,  at  Pemawhuco,  executed  a  certain  inr      ^■^«"' 
.Btrument  in  writing,  commonly  called  a  bottomry-bond.     Chapman* 
to  APCalnumt  &  Co.,  pledging  to  them  the  said  ship, 
freight,  and  cargo,  for  that  sum  and  bottomry  premium 
at  20  per  cent :  That,  on  the  SOth  of  December,  1839, 
the  plaintiff  was  shewn  a  letter  from  Jl^  Calmont  &  Co:  to 
their  agents  in  London,  which  had  been  received,  and 
was  as  follows :  — 

"  Pemambuco,  14.  November,  1939. 
"  The  Lord  Cochrane^^  expenses  are  likely  to  exceed 
5000/.,  with  commissions,   discharging  and  reloading 
cargo,  &c.  &C." 

That  thereupon  the  plaintiff,  on  the  same  day,  gave 
the  following  notice  to  the  defendant,  and  to  the  under- 
writers on  the  ship,  which  the  plaintiff  had  insured  with 
the  several  insurance  offices  described  in  the  notice :  — 

<*  London,  30.  December,  1839. 
*[  My  ship,  the  Lard  Cochrane,  being  insured  as  fol- 
lows :  —  ship,  3000/.  with  The  Indemnity-Marine^Insur^ 
ance  Company,  700/.  with  The  Dundee-Marine^Insurance 
Company,  800/.  with  The  Dundee- Sea^Insurance  Com-' 
pony,  —  freight,  2000/.  with  The  Neptune^Insurance 
Company ;  and  having  sustained  damage  since  she  sailed 
with  her  cargo  from  Pemambuco  ;  and  I  having  received 
information  that  the  expenses  incurred  in  relation  to  the 
accident,  will  exceed  the  value  of  the  ship  and  freight, 
and  that  the  amount  will  be  secured  by  bottomry,  and 
that  the  repairs  will  still  be  incomplete ;  I  do  hereby 
abandon  the  said  ship  and  freight  to  the  said  respective 
insurers,  according  to  their  respective  rights  under  the 
circumstances.  I  have  further  to  acquaint  the  under- 
writers, that  I  am  informed  that  a. bill  will  be  drawn 
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upon  me  for  the  amount,  which  will  exceed  50001,  bjr 
the  payment  of  which  the  bottomry  premium  may  be 
avoided ;  and  that  I  shall  not  accept  such  bill  on  my  owa 
account,  but  shall  be  ready  to  pay  same  for  their  account, 
upon  their  putting  me  in  funds  for  that  purpose. 

(Signed)         *^  Thomas  BensoiC 


€€ 


W.  EllUf  Esq.,  Indemnity^MutuaUMarine^Instaranct 
Company  J  Broad  Street^  underwriters  on  the  ship,  for 
3000/. 

"-4.  CrichtoHf  Esq.,  Dundee^Sea-Insurance  Company^ 
Dundee,  ditto,  for  BOOL 

"  The  Manager  of  Tlie  Dundee^Marine-Insurance' 
Company,  Dundee,  ditto  for  100L 

*^  James  Mackie,  Esq.,  Neptune^Marine^ Insurance' 
Company,  39,  Old  Broad  Street,  underwriters  on  freight 
for  2000il,'*  being  the  company,  as  a  member  of  w hich 
the  defendant  is  sued  on  the  policy  in  question : 

That  the  plaintiff  did  not  interfere  in  any  way  after- 
wards, in  respect  of  either  ship  or  freight ;  nor  liad  he 
ever  received  any  part  tliereof,  or  any  satbfaction  or 
benefit  on  account  thereof:  That  the  ship,  having  re- 
ceived the  cargo  again  on  board,  —  in  respect  of  the 
reloading  of  which  certain  expenses  included  in  the 
7132/.  Zs.  Sd.  were  necessarily  incurred, —  sailed  again 
from  Pemambuco  on  the  6th  of  January^  1840,  and 
arrived,  with  the  whole  of  the  original  cargo  (which  was 
of  the  value  of  19,139/L)  on  board,  at  Liverpool,  on  tlie 
19th  of  March,  1840:  That,  upon  the  arrival  of  the 
said  ship,  proceedings  to  enforce  payment  were  taken  by 
the  obligees  of  the  bottomry-bond,  in  the  court  of  Admi- 
ralty ;  under  the  order  of  which  court  the  ship  was  sold 
for  1675/.,  and  the  freight  collected  from  the  consignees 
of  the  goods ;  and  the  amount  of  both,  under  an  order 
of  that  court,  was  paid  to  the  obligees  of  the  bottomiy- 
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bond :  That,  according  to  the  practice  and  course  of 
business  between  assured  and  underwriters  in  London, 
in  a  case  of  average  loss,  the  amount  of  the  proportion 
of  the  7132/.  3^.  8(f.,  and  of  the  bottomry  premium, 
which  ought  to  be  borne  on  account  of  the  freight,  was, 
569L  1 1^.  Sd. :  That,  in  respect  of  all  the  aforesaid 
premises,  the  plaintiff  and  the  several  other  parties  acted 
bond  fide,  and  the  plaintiff  acted  without  laches,  and  as 
a  prudent  owner  of  ship  and  freight,  if  uninsured,  would 
act: 

But,  whether  or  not,  upon  the  whole  matter  aforesaid, 
by  the  jurors  aforesaid  in  form  aforesaid  found,  the  said 
freight  in  the  declaration  mentioned,  did  or  did  not 
become  wholly  lost  in  manner  and  form  as  the  plaintiff 
hath  in  his  said  declaration  alleged,  the  jurors  aforesaid 
are  altogether  ignorant ;  and  thereupon  they  pray  the 
advice  of  the  justices  of  the  court  of  our  Lady  the 
Queen  of  the  Bench  at  Westminster :  And  if,  upon  the 
whole  matter  aforesaid,  it  shall  seem  to  the  said  court 
that  the  said  freight  in  the  declaration  mentioned, 
became  wholly  lost,  in  manner  and  form  as  in  the  de- 
claration is  alleged,  then  the  jurors  &c.  say  that  the 
said  freight  in  the  declaration  mentioned  became  wholly 
lost,  in  manner  and  form  as  in  the  declaration  is  alleged: 
But,  if,  upon  the  whole  matter  aforesaid,  it  shall  seem 
to  the  said  court  that  the  said  freight  did  not  become 
wholly  lost,,  in  manner  and  form  as  in  the  declaration 
in  that  behalf  alleged,  then  the  jurors  &c.  say  that  the 
said  freight  did  not  become  wholly  lost  as  aforesaid :  And, 
if  the  justices  of  the  said  court  shall  be  of  opinion,  upon 
a  consideration  of  the  premises,  that,  by  reason  thereof 
the  said  freight  became  partially  lost  to  the  plaintiff,  but 
not  wholly  lost,  and  that  the  plaintiff,  by  reason  of  the 
premises,  is  entitled  to  recover  against  the  defendant 
for  an  average  loss,  the  jurors  &c.  find  that  the  said 
freight  became  lost  to  the  pliuntifl^  in  manner  and  form 
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184%       %B  the  plamtiff  has  allied  in  his  deckration;  and  in 

'    ■'       that  case  they  assess  the  damages  of  the  plaintiff  on 

^■''■^^      occasion  of  the  breach  of  covenant  in  the  declaration 

jChapmaio     mentioned,  besides  his  costs  and  charges  by  him  about 

his  suit  in  that  behalf  expended,  to  5692.  11^.  3d|  andi 

for  those  costs  and  charges,  to  40«.     And  because,  &c. 

Fourth  issoew        As  to  the  fourth  issue  within  joined,  the  jurors,  &o. 

find,  upon  and  ia  relation  thereto,  the  said  several  mat- 
ters particularly  mentioned,  and  hereinbefore  set  forth, 
as  found  by  them  upon  and  in  relation  to  the  tlurd  issue 
j6ined  between  them  the  said  parties :  But,  whether  or  not. 
Upon  the  whole  matter  aforesaid,  by  the  jurors  aforesud 
in  form  aforesaid  found,  the  said  loss  of  the  said  tmghi 
in  the  declaration  mentioned  was  occasioned  by  the 
adventures  and  perils  which  the  said  company  were 
contented  to.  bear,  and  did  take  upon  them  in  that 
voyage,  as  the  plaintiff  hath  in  his  said  declaration  in 
that  behalf  alleged,*  the  jurors  aforesaid  are  wholly  igno* 
rant,  &c. :  And  if,  upon  the  whole  matter  aforesaid,  it 
§hall  seem  to  the  said  court  that  such  loss  of  the  said 
freight  was  occasioned  by  the  adventures  and  perik 
which  the  said  company  were  contented  to  bear,  and 
did  take  upon  them  in  that  voyage,  as  the  plaintiff  hath 
in   his  said  declaration  in  that  behalf  alleged,  then 
the  jurors  &c.  say  that  the  said  loss  of  the  said  freight 
was  occasioned  by  the  adventures  and  perils  which  the 
said  company  were  contented  to  bear,  and  did  take 
upon  them  in  that  voyage,  as  the  plaintiff  had  above  in 
his  said  declaration  in  that  behalf  allied :   But,  if, 
upon  the  whole  matter  aforesaid,  the  contrary  shall 
appear  to  the  said  court,  then  the  jurors  &c.  say  that 
the  said  loss  was  not  occasioned  by  the  adventures  and 
perils  which  the  said  company  were  contented  to  bear, 
and  did  take  upon  them  in  that  voyage : 

And,  if  it  shall  appear  to  the  s^d  court  of  our  said 
Lady  the  Queen  of  the  Bench,  that  the  verdict  ought 
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td  be  entered  for  the  plaintiff  on  the  said  several  issues^ 
for  a  total  loss,  then  the  jurors  &c.  assess  the  damages 
of  the  said  Thomas  Benson^  on  oocasion  of  the  breach  of 
covenant  in  the  declaration  mentioned,  besides  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, to  2395/.  4^.  2d.j  and,  for  those  costs  and 
charges,  to  40^. 

The  judgment  was  formally  entered  on  the  28th  of 
February  J  1845, —  as  to  the  third  issue,  *'  that  the  said 
freight  in  the  declaration  mentioned  became  wholly  lost, 
in  manner  and  form  as  in  the  said  declaration  is  alleged," 
-^  and,  as  to  the  fourth  issue,  ^'  that  the  said  loss  of  the 
said  freight  in  the  said  declaration  mentioned,  was  occa- 
fflioned  by  the  adventures  and  perils  which  the  said  com- 
pany were  contented  to  bear,  and  did  take  upon  them 
in  that  voyage,  as  the  plaintiff  had  in  his  sdd  declara- 
tion in  that  behalf  alleged." 

A  writ  of  error  was  afterwards  brought,  upon  which 
the  common  errors  were  assigned. 

The  case  was  argued  in  ifeftcAa^/ma^  Vacation,  1845, 
before  Pollock^  C.  B.,  Parke^  B.,  Alderson^  B.,  Pattesan^ 
J.,  Coleridge^  J.,  Rolfe^  B.,  Williams^  J.,  and  Wight- 
many  J. 

The  court  of  Exchequer  Chamber  reversed  the  judg- 
ment of  the  court  of  Common  Pleas  on  the  third  and 
fourth  issues,  holding  that  the  adventure  was  not,  in 
point  of  fact,  abandoned,  and  that,  as  it  was  not  found, 
it  could  not  be  inferred,  that  a  prudent  owner,  if  unin- 
sured, would  not  have  repaired,  and  therefore  that  the 
underwriters  on  freight  were  not  liable  as  for  a  total 
loss ;  and,  further,  that  the  court  was  not  at  liberty  to 
refer  to  the  finding  of  the  jury  upon  another  issue,  — 
viz.  that  the  ship  was  wholly  lost,  —  and  to  take  that 
fisu^t  as  found,  in  deciding  whether  the  freight  was 
wholly  lost,  and  lost  by  a  peril  insured  against. 

The  plaintiff  below  thereupon  brought  a  writ  of 
error  returnable  in  parliament 
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The  case  was  argued  on  tlie  3rd  and  4th  of  July, 
1848,  the  judges  present  l>eing»  Alderson,  B.,  PaUuon^5.y 
Coleridgcy  J.,  CoUman^  J.,  Maule,  J.,  Wightnuin^  J.> 
Cresiwell,  J.,  Erle^  J,,  and  V.  fFilUams,  J.,  and  the 
arguments  differing  little  from  those  ahready  urged  in 
the  courts  below. 

Sir  F.  Thesiger  and  Peacock  (with  whom  wu 
Barstow)y  for  the  plaintiff  in  error,  cited  the  following 
authorities:  — Rouxy.  Salvador {a)^  McCarthy y.  AM{h\ 
Sharp  V.  Gladstone  (c),  Ccae  v.  Davidson  {d),  Cambridge 
T.  Anderton  {e\  Alien  y.  Sugrue  (g).  Young  v.  Turing  {h)f 
Mellish  V.  Andrews  (i),  Idle  v.  Tlie  RoyaUExcliange^AM* 
surance  Company  {]i\  Gardner  v.  Salvador  (/),  Fleming 
V.  Smith(m)f  Webster  v.  Seekamp(n\  Cory  v.  fVhite{o), 
The  Case  of  The  Alexander  {p\  Green  y.  The  Rcyd- 
Exchange^Assurance  Company  {q\  The  General' Interest* 
Insurance  Company  v.  Buggies  (r),  Read  v.  Bonham  (s\ 
Doyle  y.  Dallas  {t).  Hunter  v.  Parker  {u),  Holdsworth  v. 
fFise  {x)y  Abbott  on  Shipping  (y)^  and  Park  on  Insur- 
ance, (z) 


(a)  1  a;  C.  526.,  S  iNT.  (7. 
266.,  I  Scoti,^9\.,  4  5«)«,  1. 

(6)  5  £/!«<,  388. 

(c)  7  Eff*t,  24. 

(rf)  5  M.  Si  Selw.  79.  (in 
error),  2  i^rorf.  cV  fit n^A.  379.,  5 
t/.  /?.  Moore,  1 1 6. 

(e)  2i?.  cV  C.  691.,  4D.S; 
n.  203 ;  1  Carr.  6^  P.  213 ; 
J^yan  5i  Moody,  60. 

{g)  SB.S{C.56i.,  3  M.Sf 

Jt.9' 

(A)  2  iW.  <Ji-  G.  593.,  2  iSTcoW, 

a;  /e.  752. 

(0  \5Fa«t,13. 

Ik)  8  Taunt.  155.  778.,  3 
J.  2?.  Moore,  115.151. 

(/)  1  Jtf.cV  7^06.  116. 

(m)  1  House  of  Ijirds  Ca». 
51.S. 


(o)  1  l?ro.  P.  a  284  (fiiit 
eilit.  1784);  5  Bro.  P.  C.  325 
(second  edit  1803). 

(p)  G  Jurist,  241. 

(7)  6  TVi'm/.  68. 

(r)  12  Whetttons  Rep,  408. 
413. 

(*)  3  5rorf.i!iBtii^l47.,6 
J.  -B.  Moore,  397. 

(0  1  3f .  <^- /?o6. 48. 

(tt)  7M,Sf  IT.  322. 

(t)  7B.SfC.  794.,  i  Jf.  * 
i?.  673. 

(y)  8th  edit,  by  iS»«,  ScrjL, 
135. 

(z)  Page  600.,  —  citing 
Gardiner  v.  Croasdale,  ^Burr, 
904.,  I  IT.  m  198.,  U'kUev. 
Bodinam,  2  AiMr.  629.,  1  Wm, 
Sattnd.  312  e^ 


(n)  4  B.  S]  Aid,  35 
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Sir  F.  Kelly^  and  Martin  (with  whom  was  for  the 
defendant  in  error^  cited  Anderson  v.  The  Royal  Ex' 
chaff e  Insurance  Company  (a),  Holdsworth  v.  Wise, 
McCarthy  v.  Abel,  Everth  v.  Smith  (ft),  Falkner  v. 
Ritchie  (c).  Idle  y.  The  Royal  Exchange  Assurance 
Company,  and  the  Case  of  T^A^  Gratitudine.  {d) 
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Peacock,  in  reply,  referred  to  Idle  v.   7%^  Royal  JEr- 

change  Assurance  Company,  Buxton  v.  SWe  (e),  Milles 

V.  Fletcher  {g).  The  Case  of  7%^  Gratitudine,  Fleminff  v. 

Smith,   The  Case  of   T%e  Constantia  (h),  Johnson  v. 

Shepper{i),  Young  y.  Turing,  Kad  Irving  y.  Manning,{k) 

Lord  Bboughah  proposed  that  the  following  ques- 
tions should  be  put  to  the  judges,  —  First,  **  Whether, 
on  the  fiftcts  stated  on  the  special  verdict,  the  plaintiff  is 
entitled  to  recover  for  a  total  loss  of  the  freight  ?** 
Secondly,  *' Whether,  upon  the  pleadings  and  the  facts 
stated  in  the  special  verdict,  the  plaintiff  is  entitled  to 
recover  for  a  partial  loss  of  the  freight  ?"  And,  thirdly, 
'^  Whether  the  findings  of  the  jury  do  not  entitle  the 
plaintiff  to  a  verdict  for  569/.,  as  for  a  partial  loss  ?  " 
His  Lordship  added  that  it  might,  in  the  result,  be  the 
opinion  of  the  judges  that  either  there  had  been  a  total 
loss,  or  none  at  all ;  but  that  it  would  be  better  that 
both  the  questions,  as  to  total  and  as  to  partial  loss, 
should  be  considered  by  the  judges. 

The  judges  who  were  present  at  the  argument  de- 
sired time  to  consider  what  answers  they  should  give 


(a)  7  East,  38. 

(6)  2M.Sf  Selw.  278. 

(c)  2  3f.4-5e/ii7.290. 

d)  3  Rob.  Adm.  Rep.  240. 

e)  I  Fe^.jon.  155. 
(jD  IDougliSl. 


\ 


(A)  2  Rob.  Adm.  Cos.,  temp. 
Lushington,  404., 

(t)  1  Salk.  35. 

(Ar)  I  ffotue  of  Lords  Cos. 
287.,  Anti,  Vol  I.  p.  l68. 


VOL.  VIIL — C.B. 


3Q 


06S  MICHAELMAS  VACATION, 

1849.        to  these  questions ;  and^  on  the  9th  of  July^  I849>  their 
— —        unanimous  opinion  was  delivered  by 

BSNSOK 

Cbapmah.         Aldebson^  B.    The  first  question  put  by  your  loid- 
Flrst  question,  ^^^ps  to  the  judges,  is,  —  ^'  Whether,  upon  the  &ct8 

stated  in  the  special  verdict,  the  plaintiff  was  entitled 
to  recover  for  a  total  loss  of  the  freight" 

We  are  all  of  opinion  that  he  was  not. 

The  special  verdict  states,  that  the  ship,  with  her 
cargo^  left  Pemambuco^  on  her  voyage  to  Liverpool^  oa 
the  29th  of  June,  1839;  that,  in  proceeding  out  of  the 
harbour,  she  struck  on  a  rock,  and  was  obliged  to  put 
back  to  repair ;  that  the  master,  after  several  surveys, 
and  with  the  concurrence  of  the  persons  to  whom  he 
had  been  addressed  by  the  plaintiff  to  procure  a  cargo, 
proceeded  to  repair  her;  that  she  was  under  repair  firom 
the  29th  o£June  to  the  4th  of  January  following;  that 
the  expenses  of  those  repairs  amounted  to  the  sum  of 
7132/.  35.  8d,  much  exceeding  the  value  of  the  ship 
and  freight,  which  sum  the  master,  not  being  able  to 
procure  it  in  any  other  manner,  was  compelled  to  borrow 
on  bottomry,  and  executed  a  bottomry-bond,  charging 
the  ship,  freight,  and  cargo ;  that  the  cargo  had  been 
necessarily  taken  out  during  the  repairs,  but  wasre- 
shippcd;  that  the  ship  sailed  on  the  6th  oi  Januaryy 
1840,    and  arrived  with  the  cargo  at  Liverpool;  and 
that  the  obligees  of  the  bond  received  the  freight,  under 
a  decree  of  the  court  of  Admiralty. 

The  freight,  therefore,  having  been  earned,  it  is  plam 
that  the  plaintiff  cannot  recover  for  a  total  loss  of  that 
freight,  unless  he  can  repudiate  all  that  was  done  by  the 
master,  and  treat  the  ship  and  freight  as  wholly  lost  at 
Pemambuco  on  the  29th  of  Jum. 

The  special  verdict  does  not  state  tohen  the  plwntiff 
was  first  informed  of  the  accident  to  the  ship.  The  only 
information  to  the  plaintiff  which  it  notices,  is,  that 
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conveyed  by  a  letter  from  Pemambuco,  dated  the  14th 
of  November^  1839,  which  was  received  on  the  30th  of 
December^  in  that  year,  and  contains  this  passage,  — 
**  The  Lard  Cochrane^%  expenses  are  likely  to  exceed 
50002!.,  with  commission,  discharging  and  reloading 
cai^o,  &C."  On  the  same  day,  the  plaintiff  gave  notice 
of  abandonment  of  the  ship  and  freight  to  the  respective 
underwriters  on  each,  and  did  not  interfere  in  any  way 
afterwards,  in  respect  of  either  ship  or  freight. 

It  is,  undoubtedly,  a  rule,  that  the  facts  are  to  be 
taken  as  stated  in  a  special  verdict,  and  that  inferences 
of  fact  are  not  to  be  drawn  by  the  court :  but  it  Is  mar 
terial  to  observe  that  this  special  verdict  does  not  state 
that  the  plaintiff  abandoned  when  he  first  heard  of  the 
accident,  or  even  when  he  first  knew  that  the  ship  was 
under  repair,  nor  that,  in  common  prudence,  he  would 
not,  if  he  had  himself  been  at  PemambucOf  and  unin- 
sured, have  done  precisely  what  the  master  did. 

The  duty  of  the  master,  in  case  of  damage  to  the 
ship,  is,  to  do  all  that  can  be  done  towards  bringing  the 
adventure  to  a  successful  termination;  to  repair  the 
ship,  if  there  be  a  reasonable  prospect  of  doing  so  at  an 
expense  not  ruinous ;  and  to  bring  home  the  cargo,  and 
€am  the  freight,  if  possible. 

In  the  absence  of  any  finding  to  the  contrary,  we 
must  assume  that  this  duty  was  properly  performed : 
and  it  may  well  have  been  so ;  for,  consistently  with  all 
the  facts  found  in  the  special  verdict,  the  expenses,  in 
the  course  of  repairing,  may  have  been  discovered  to  be 
much  greater  than  was  at  first  contemplated,  without 
any  fault  in  the  master,  or  those  under  whose  advice  he 
acted.  Subsequent  events  may  shew  that  he  acted 
erroneously ;  but  we  think  it  impossible  to  say  that  he 
acted  beyond  the  scope  of  his  authority,  or  that  the 
plaintiff  is  entitled  to  treat  him  as  being  no  longer  his 
agentj  so  soon  as  he  commenced  the  repairs,  and  to  con*" 
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sider  the  ship  as  a  new  ship,  or  the  adventare  in  the 
voyage  home  as  a  new  adventure,  as  he  might  have 
done  if  the  master  had,  as  perhaps  the  facts  might  have 
justified  him  in  doing,  abandoned  the  adventure,  and 
sold  the  ship.  The  election  to  repair  was  made,  and  the 
repairs  commenced,  in  July^  1839 :  and  the  facts  found 
by  the  special  verdict  are  not  sufficient  to  shew  that  the 
master,  in  making  that  election,  acted  beyond  the  scope 
of  his  authority ;  for,  he  certidnly  had  authority  to  act 
as  a  prudent  uninsured  owner  would  have  done ;  and  H 
is  not  found  that  an  owner  so  situated  would  have 
acted  differently. 

Under  these  circumstances,  the  plaintiff  was,  we 
think,  bound  by  the  election  of  the  master,  and  could 
not,  in  the  month  of  December  following,  when  he  heard 
of  the  great  amount  of  the  expenses,  get  rid  of  that 
election,  and  put  himself  in  the  same  situation  as  if  no 
repairs  had  been'done.  The  abandonment  can  have  no 
effect  under  such  circumstances.  If  the  loss,  beings 
loss  by  damage  to  the  ship,  was  total  in  the  first  in- 
stance, no  abandonment  was  necessaiy :  if  it  was  not, 
abandonment  could  not,  even  at  the  first,  make  it  00 ; 
much  less,  after  the  plaintiff,  by  his  agent,  had  elected 
to  repair,  and  after  the  repairs  had  been  nearly  com- 
pleted. 

In  coses  of  capture  or  detention,  where  the  loss  is 
apparently  total,  abandonment  to  the  underwriters  on 
freight  may  be  very  important:  but,  even  in  such 
cases,  if  the  ship  be  re-taken  or  released,  and  freight  be 
earned  before  action  brought,  the  owner  cannot  recover 
on  the  policy  on  freight;  nor,  indeed,  is  there  any 
instance  to  be  found,  in  which  an  action  for  a  total  loss 
of  freight,  has  been  held  to  be  miuntainable,  where  the 
freight  has  been  actually  earned. 

We  have  no  doubt  that  the  receipt  of  the  freight  by 
the  obligee  of  the  bond,  was,  in  law,  a  receipt  by  the 
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pkintifi^  —  having  already  expressed  our  opinion  that 
he  was  bound  by  the  election  of  the  master  to  repair^ 
and  of .  course  bound  by  the  bottomry-bond  which 
became  necessary :  and^  even  if  it  were  not  a  receipt 
by  the  plaintiff^  still  he  would  not  have  been  prevented 
from  receiving  the  freight  by  the  perils  insured  against, 
but  by  his  own  act  in  pledging  the  freight  by  the 
bottomry-bond ;  and  he  might  have  obtained  the  freight, 
if  he  had  chosen  to  pay  off  that  bond.  The  freight 
was  not  actually  lost  by  the  perils  insured  against ;  for, 
it  was,  in  point  of  fact,  actually  earned ;  nor  can  it  be 
said  to  be  lost  to  the  plaintiff  by  those  perils ;  but,  if 
lost  to  him  at  all,  it  has  been  lost  by  his  own  acts  and 
omissions. 

« 

We  say  nothing  as  to  the  finding  of  the  jury  on  the 
issue  as  to  the  total  loss  of  the  ship;  because  your 
lordships'  question  is  confined  to  the  effect  of  the  special 
verdict,  which  is  found  only  on  the  third  or  fourth 
issues,  and  cannot  be  altered  or  construed  by  the  find- 
ing on  the  other  issues. 

To  the  second  question  put  by  your  lordships, — 
*^  Whether,  upon  the  pleadings  and  the  facts  stated  in 
the  special  verdict,  the  plaintiff  was  entitled  to  recover 
for  a  partial  loss,"  —  we  answer  in  the  negative.  The 
pleadings,  indeed,  present  no  obstacle ;  for,  if  a  partial 
loss  of  freight  can  be  recovered  at  all,  we  know  no 
reason  why  it  may  not  be  recovered  on  a  declaration 
claiming  a  total  loss,  as  is  constantly  the  case  in  actions 
on  policies  on  the  ship.  But,  if  any  freight  was  earned, 
the  whole  freight  was  earned ;  and  we  have  already  ex- 
pressed our  opinion  that  freight  teas  earned.  The  whole 
original  cargo  was  re-shipped  and  brought  home. 

To  the  third  question  put  by  your  lordships,  we 
answer  that  the  findings  of  the  jury  do  not  entitle  the 
plaintiff  to  a  verdict  for  569/.,  as  for  a  partial  loss;  and 
the  findings  on  the  other  issues  do  not  in  any  respect 
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touch  this  question.  As  to  the  Bum  of  569L,  which 
is  alleged  to  be  the  proportion  of  the  expenses  at  Per- 
nambuco  which  the  freight  ought  to  bear,  a  question 
might  have  [arisen,  if  the  underwriters  on  freight  had 
accepted  the  abandonment,  and  paid  the  total  loss 
claimed ;  for,  then,  the  freight  having  afterwards  been 
received,  if  the  underwriters  had  claimed  it  as  money 
had  and  received  to  their  use,  and  could  have  supported 
that  claim,  an  attempt  might  have  been  made  to  deduct 
the  569/.  as  salvage  of  the  freight :  but  no  such  ques- 
tion arises  in  this  action,  in  which  the  sum  insured  is 
claimed  as  lost  freight,  not  as  money  paid  by  way  of 
average  or  salvage,  or  in  any  other  manner  than  as  by 
loss  of  freight.  The  underwriters  upon  this  poUcy 
engage  only  that  freight  shall  be  earned,  and  it  has 
been  earned.  At  all  events,  if,  by  the  terms  of  ihe 
policy,  any  other  contract  can  be  considered  to  be 
entered  into,  the  declaration  in  this  case  is  not  adapted 
to  such  contract,  or  to  anything  but  loss  of  freight. 


1849 


On  a  subsequent  day.  Lord  Bboughah  said :  In  this 
case  the  learned  judges  have  given  an  unanimoos 
opinion ;  and  I  entertain  no  doubt  whatever  upon  the 
question.  I,  therefore,  move  your  lordships  that  judg- 
ment be  given  for  the  defendant  in  error. 


Lord  Campbell.  This  case  does  not,  I  think,  adinit 
of  any  reasonable  doubt.  There  is  neither  a  partial  nor 
u  total  loss  of  freight,  because  the  goods,  the  freight  of 
which  was  insured,  were  loaded  at  the  port  of  outfit* 
and  were  delivered  at  the  port  of  destination,  and  the 
freight  was  paid.  It  is  true,  the  freight  was  not  re- 
ceived by  the  owner  of  the  ship ;  but  it  was  receiTed 
under  his  authority :  and,  unless  you  are  altogether  to 
discard  what  the  master  had  done,  or  to  suppose  that  he 
had  acted  fraudulently,  or  without  authority,  there  cu 
be  no  doubt  that  the  judgment  should  be  for  the  de- 
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fendant  in  error.     I  therefore  entirely  concur  in  the 
motion  of  my  noble  and  learned  friend. 

Judgment  for  the  defendant  in  error^  with  costs. 


1849. 

.Bbitbok 

o. 
Chapman. 


Note— A.  * 


Mr.  Justice  Blackstone  ( 1 
Bla.  Comm,  273)  has  said: 
^'The  affairs  of  commerce  are 
regulated  by  a  law  of  their  own, 
called  the  law-merchant,  or  lex 
mercatoria,  which  all  nations 
agree  in,  and  take  notice  of;  and, 
in  particular,  it  is  held  to  be 
part  of  the  law  of  England, 
which  decides  the  causes  of 
merchants  by  the  general  rules 
which  obtain  in  all  commercial 
countries ;  and  that,  often  even 
in  matters  relating  to  domestic 
trade,  as,  for  instance,  with 
regard  to  the  drawing,  the  ac* 
ceptance,  and  the  transfer  of 
inland  bills  of  exchange."  Here, 
the  law  appears  to  be  correctly^ 
as  well  as  clearly,  laid  down, 
though  the  authorities  referred 
to  by  the  learned  commentator 
may  not  have  been  well  selected. 

This  lex  mercatoria  being 
adopted  into,  and  made  part  of, 
the  common  law  of  England, 
its  proyisions  are  binding  upon 
all  the  inhabitants  of  countries 
governed  by  that  law.  Thus,  it 
being  part  of  the  law-merchant, 
that  a  bill  of  exchange  payable 
to  order^  may  be  indorsed  ad  in' 
finitum,  if  A,,  the  drawer  of  a 
bill  payable  to  the  order  of  B., 
were  to  direct,  upon  the  face  of 
the  bill  or  otherwise,  that  the  bill 
should  not  be  indorsed  to  more 


than  three  successive  indorsees, 
the  restriction  would  be  void^ 
—  as  much  so  as  if  an  act  of 
parliament  had  expressly  de- 
clared that  a  bill  drawn  payable 
to  order  should  be  transferable 
indefinitely  by  indorsement  not- 
.  withstanding  the  insertion  of 
such  a  restriction.  The  pre- 
sumption that  parties  in  such 
commercial  transactions  mean 
to  deal  according  to  the  km 
mercatoria,  is  not  a  mere  pre- 
sumption of  fact,  but  is  a  pne^ 
sumptio  Juris  et  de  Jure,  against 
which  no  averment  and  no 
proof  can  be  received.  Wherci 
therefore,  the  judges  have  en- 
tertained doubts  upon  a  point 
of  mercantile  law,  they  have  con- 
sulted merchants  upon  the  mer- 
cantile usage, — not  as  a  matter 
of  fact  from  which  inferences 
are  to  be  drawn,  but  as  a  mat- 
ter of  law,  with  which  the  mer- 
chants called  were  conversant, 
in  which  they  were  e:fperts,f 
Thus,  in  Pickering  v.  Barhleyy 
2  RolL  Abr.  248.  pi.  10.,  ^i 
merchants  ^^  were  heard  iii 
court,"  on  a  point  of  mercantile 
law  raised  on  demurrer  ;  and, 
though  it  afterwards  became 
more  usual  to  take  the  opinions 
of  merchants  at  nisi  prius,  yet 
the  opinions  so  delivered  are  to 
be  regarded  as  responsa  pru' 


*  Accidentally  omitted  to  be  t  ^^^^s  PP-  825,  826. 

inserted   in  a  former  volume.  %  M.  24  Car.  I.  B.  JR.  Trans- 

Sec  Vol.  III.,  p.  580,  n.  lated,  l6  Fin.  Abr.  208.  pi.  10, 
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dentum,  given  to  assfst  the 
judge  in  laying  down  the  hw 
to  the  jury. 

IFhere  a  commercial  con- 
tract is  entered  into  between 
persons  carrying  on  business 
within  a  certain  district,  upon 
its  being  shewn,  that,  in  the  par- 
ticular trade,  as  it  is  uniformly 
carried  on  in  that  district,  a 
particular  usage  has  obtained, 
the  parties  will  be  presumed  to 
have  contracted  upon  the  foot- 
ing of  such  usage  until  the 
contrary  appears.  It  is  an 
inference  which  a  jury  will 
unavoidably  draw,  but  it  is 
simply  an  inference  of  fact,  — 
which  must  be  drawn  by  the 
jury,  and  cannot  be  supplied  by 
the  court.  Where  the  same  usage 
has  been  frequently  proved,  the 
courts  have  said  that  they 
will  take  judicial  notice  of 
audi  usage,  and  will  not  re- 
quire it  to  be  proved  in  eaoh 
case  that  arises.  Still  the  effect 
of  the  special  usage  will  be  the 
same,  whether  it  is  proved  in 
the  particular  case,  or  is  im- 
ported into  the  particular  case 
by  a  judicial  recollection  of  the 
evidence  given  in  similar  cases 
before.  In  whatever  way  the 
fact  of  the  usage  may  be  esta- 
blished, it  is  for  the  jury  to  draw 
the  inference  that  the  contract 
before  them  was  entered  into 
with  reference  to  that  usage. 

In  the  case  of  Branddo  v.. 
Bamett,ant^^yol.  III.  p.519., 
12  CL  ^  Fin.  78?.,  the  special 
verdict  is  silent  as  to  any 
usage  giving  to  London  bankers 
a  general  lien.  But,  inasmuch 
as  such  a  usage  has  been 
often  proved,  judicial  notice 
would  be  taken  of  its  ex- 
istence. This  judicial  notice 
would  be  tantamount  to  an 
express  finding  by  the  jury, 
that  such  a  usage  existed.  But, 


the  existence  of  the  nsage  being 
assumed,  the  inference  that 
the  parties  contracted  with 
reference  to  the  usage,  is  an  in- 
ference of  fact,  open  to  be  re. 
butted  by  proof  that  the  parties, 
in  contracting,  expressly  dero- 
gated from  the  usage.  What 
power  has  the  court  to  draw  tn 
Inference  of  fact, «-  an  inference 
which  does  not  necessarily  re- 
sult from  the  premises, — an 
inference  which  may  be  more 
or'Jess  cogent,  according  to  the 
surrounding  circumstances  ? 

A  merchant  at  Cadiz  drawing 
a  bill  upon  Anwterdamy  or  a 
merchant  at  Archawfel  drawing 
a  bill  upon  Lisbon^  is  bound  by 
the  law-merchant,  and  cannot 
annex  to  his  bill  any  stipulation 
which  that  law  disallows.  But 
neither  drawer  nor  drawee,  nor 
the  commercial  tribunals  of 
theirrespecti  ve  countries,  would, 
it  is  conceived,  take  notice  of 
local  usages  in  particular  trades, 
-—  as,  of^  a  usage  in  a  certain 
country  market  for  butter- 
dealers  to  vend  their  commodity 
by  the  yard,  or  of  a  usage  in 
London  for  bankers  to  hold  the 
negotiable  securities  of  their 
customers  sul^ject  to  a  general 
lien, — although,  the  existence  of 
such  usages  having  been  proved 
usque  ad  nauseam,  judges 
may  have  been  indund  to 
relieve  suitors,  juries,  ai^d  them- 
selves, from  the  necessity  of 
again  going  over  the  same 
ground,  by  taking jtulicia/ notice 
of  the  often-proved  customs, 
and  although  every  court  in 
England  should  have  declared 
that  the  effbct  of  such  judicial 
recognition  had  been,  in  each 
case,  to  engraft 'the  local  usage 
upon,  and  to  cause  it  to  funn 
part  and  parcel  of,  the  general 
law- merchant. 
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I.  Cases  decided  vpon  the  ConsirvC' 
tion  of  the  Reform  Act,  2  W.  4- 
c.  45. 

II.  Cases  decided  upon  the  Construe' 
Hon  of  the  Registration  Act, 
6  &  7  Vict.  c.  18. 

III.  Practice  and  Course  qf  Proceed' 
ing  upon  Registration  Appeals, 


I.  Cases  decided  upon  the  Construe* 
tion  of  the  Reform  Act^  2.  W.  4. 
c.  45« 

Sections  24.  27.  —  Sufficiency  of 
Qualification. 

1.  A,  ovoned  and  occupied  freehold 
land  in  the  parish  of  B.f  of  more 
than  the  clear  yearly  value  of  40£., 
and  also  occupied,  as  tenant,  a 
house  of  more  than  the  clear 
yearly  value  of  10/.  in  the  parish 
of  C,  at  a  distance  from  the  land, 
—  both    house   and    land    being 


ivithin  the  borough  of  D.: — Held, 
that  A.  was  .entitled  to  be  re- 
gistered for  the  county,  in  respect 
of  the  landf  and  also  for  the 
borough  in  respect  of  the  house  ; 
for,  that,  in  order  to  give  effect 
to  all  the  words  of  the  24th  section 
of  the  2  FT.  4.  c.  45.,  as  expounded 
by  the  27th  section,  it  was  neces- 
sary to  read  it  as  applicable  to  the 
tenant  or  owner  distributively, 
and  to  construe  the  words  *^  occu- 
pied by  him  therewith  as  owner," 
as  importing  an  ownership  as  well 
of  the  house  as  of  the  land  to  be 
united  with  it  —  in  harmony  with 
the  provision  by  which  tenanted 
land,  to  be  united  with  a  tenanted 
house,  must  be  occupied  under 
the  same  landlord.  Capel,  app.. 
The  Overseers  of  Astony  resp.,  1. 

2.  A.  oxvned  and  occupied  freehold 
land  in  the  parish  of  B,,  of  more 
than  the  clear  yearly  value  of 
40«.,  and  also  occupied,  as  tenant, 
a  house  of  less  than   the  clear 
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year  value  of  10/.,  in  the  parish  of 
C.f  at  a  distance  from  the  land, — 
both  house  and  land  being  within 
the  borough  of  2).,  and,  if  added 
together,  being  of  value  sufficient 
to  form  a  borough  qualification: 
—  Held,  that  A.  was  entitled  to 
be  registered  for  the  county,  in 
respect  of  the  land,  but  not  for 
the  borough.  Burton,  app..  The 
Overseers  ofAston^  resp.,  7- 

II.  Cases  decided  upon  the  Construc- 
tion of  the  Registration  Act,  6  &  7 
Vict.  c.  18. 

Section  74.  —  Mortgagor  in  Pos- 
session. 

A.9  possessed  of  a  freehold  estate 
of  the  yearly  value  of  5/«>  mort- 
gaged it  for  100/. :  the  deed  was 
declared  to  be  a  security  for  the 
principal  sum  only ;  and  the  power 
of  sale  was  for  payment  of  that 
sum  only,  at  a  day  long  past:  but 
it  was  found  as  a  fact  that  interest 
had  been  regularly  paid  upon  the 
100/.,  at  Spercent.: — Held,  that  A 
had  not  an  interest  in  land  ^<to 
the  value  of  40«.  by  the  year  at 


the  least  above  all  charges," 
within  the  8  H.  6.  c.  7.,  and  there- 
fore was  not  entitled  to  be  re- 
gistered for  the  county.  Lee,  app., 
Hutchinson,  resp.,  16. 

in.  Practice  and  Course  of  Pro- 
ceeding upon  Registration  Appeals* 

Section  62.  —  Notice,     Costs. 

1.  Hearing  Appeals.^  —  The  only 
notice  that  need  be  served  upon 
the  respondent,  is  the  ten  days' 
notice  required  by  the  62nd  sec- 
tion of  the  6  &  7  Vict,  c,  18.,  of 
the  appellant's  intention  duly  to 
prosecute  the  appeal.  Pavo€U,w^^.% 
Castoell,  resp.,  14. 

WhSre  the  decision  of  the  revising 
barrister  has  been  reversed,  the 
respondent  not  appearing,  —  the 
court  will  not  allow  the  matter  to 
be  re-opened. .  PotoeU,  app.,  Cos- 
toe//,  resp.,  14. 

2.  Costs."]  —  Where  the  respondent 
appears,  but  the  appellant  does 
not,  —  the  court  will  affirm  the 
decision,  with  costs.  White,  app., 
Pring,  resp.,  13. 
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CONTAINED  IN  THIS  VOLUME. 


ACCEPTANCE. 

Of  Goods — See  Sale. 

ACCIDENTAL  DEATH. 
See  Case. 

ADVERSE  POSSESSION. 
See  Trustee. 

AFFIDAVIT. 
Defective  Jurat. 

Want  of  Date.]— I.  The  want  of  a 
date  in  the  jurat  of  an  affidavit,  is 
not  cured  by  a  reference  to  it  in 
another  affidavit,  '*  as  an  affidavit 
o?  A,  B.  sworn  on  such  a  day.*' 
The  Duke  ofBrunstoick  v.  Slow' 
man,  617« 

2.  Semble,  that  this  court  will 
not  give  costs  where  a  rule  is  dis- 


charged solely  on  the  ground  that 
the  affidavit  upon  which  it  is 
founded,  has  a  defective  jurat.  lb. 

AGENT. 
See  Bill  of  Exchanqb,  V.  1. 

AGREEMENT. 
Construction  of. 

1.  Series  of  Letters."] '-' A. fSL  mer- 
chant at  Dublin,  contracted, 
through  the  agency  of  C.  &  F., 
merchants  at  Liverpool^  to  pur- 
chase of  B.,  a  ship-builder  at 
Quebec,  a  vessel,  described  in  the 
contract  as  then  building,  —  B. 
engaging  that  she  should  be 
finished  *'  in  a  complete  and  work- 
manlike manner,  and  furnished 
with  the  certificate  to  that  effect 
from  Lloyds'  surveyor;"  and  A* 
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agreeing  to   pay  the   stipulated 
price  by  his  acceptance  of  ^.'s 
draft  at  six  months   after  date 
from  the  day  the  vessel  should  be 
ready  to  take  in  cargo :  and  the 
agreement  contained  the  following 
clause, — "  In  case  of  the  ship  not 
being  according  to  B*s  represent- 
ation  and  the  within  agreement, 
and    should,   on    her   arrival   in 
Dublin^  exhibit  any  defect  which 
shall  be  declared  as  such  by  any 
two  competent  persons,  B,  hereby 
agrees  to  put  it  to  rights,  at  his 
own  expense,  on  her  second  voy- 
age."   The  vessel  being  finished, 
notice  of  that  fact  was  sent  to  ^., 
and»  on  the  14th  of  June^  184*5, 
a   draft   for  the   price  was  for- 
warded to  him  through  2).,  for  bis 
acceptance.     On    the    17th,  A, 
wrote  to  D,  as  follows:—**  From 
the  course  adopted  by  JB,,  we  shall 
have-  some  difficulty,  unless  you 
take  the  position  which  C.  Sf  F. 
stood  in  to  me,  viz,  to  guarantee 
that  B.  will  fulfil  the  contract  to 
the  full  extent  and  meaning  as  it 
was  so  understood  at  our  agree- 
ment, which  he  has  not  done  in 
two  essential  points,  &c.    Imme- 
diately on  hearing  from  my  agent 
in   QjuebeCi  I  wrote   to   C.  S;  F,, 
who  replied  that  they  would  be 
responsible  as  agreed  on.     The 
course  taken  by  j5.,  is,  to  avoid 
this,  and,  by  getting  me  to  accept 
the  bill  sent  through  your  hands, 
would  leave  me  no  remedy  but  to 
go  to  law.    I  only  require   the 
guarantee  from  you  that  B*  will 
perform  his  contract  and  the  re- 


presentations  he    made   of  the 
vesseL  With  regard  to  the  survey 
which  must  be  had, —  if  you  agree 
to  appoint  one  merchant,  I  will 
appoint  the  other :  let  them  agree 
to  an  umpire.     Give  me  a  letter 
of  guarantee  that  B.  wiU  abide  by 
the  axvard,  and  that  he  will  per- 
form his  part  without  delay."    To 
this  letter,  D.  replied, — **  We  arc 
perfectly  willing  to  take  tlie  posi- 
tion in  which  you  propose  (quite 
reasonably)  to  place  us.  If,  there- 
fore, you  accept  ^.'s  bill,  and 
return  it  to  us  forthwith,  toe  henhy 
agree  to  become  personally  respon- 
sible to  you /or  the  due  JulJUment 
of  the  conditions  qfB*s  contract: 
and,  as  C.  45f  F.  have  the  confi- 
dence of  all  parties,  we  suggest 
that  they  should  be  appointed  to 
decide  what  ought  to  be  done,  in 
case,  upon  the  ship's  arrival,  you 
have    any   cause   of  complaint." 
Upon    receipt   of  D.'s  letter,  A. 
accepted  the  bill,  and  paid  it  at 
maturity.    On  the  ship's  arrival 
at  Dublin^  A.  wrote   to  2).,  in- 
forming him  that  he  had  appointed 
Brooke  to  survey  her  on  his  be- 
half:  to  this  D.  replied, — "As 
your  contract  was  made  through 
C.  Sf'  F.,  we  leave  them  to  adjust 
all  differences,  and  toe  will  be  re- 
sponsible  for  whatever  they  awards* 
C,  Sf  F.  appointed  Pope  to  survey 
the  vessel   with   Brooke.    These 
two,  having  surveyed  the  vessel, 
reported  that  351/.  (exclusive  o( 
25/.,  their  fees  and  expenses)  was 
required  to  complete  her  accord- 
ing to  contract ;  whereupon  C  ^ 
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F.  made  their  axoard  as  follows : 
— "  We,  the  undersigned,  having 
been  authorised  by  Z>.  ot*  London ^ 
to  estimate  the  sum  which  A,  of 
Dublin  is  entitled  to  receive  from 
B.  of  Quebec^  for  the  deficient 
state  in  which  he  turned  out  the 
ship  J.  jP.,  contrary  to  the  terms 
of  his  contract,  and  not  feeling 
ourselves  competent   for  such  a 
task, —  that  is,  the  estimating  in 
a  tradesman-like  manner  such  de- 
ficiencies,—  did  for  that  purpose 
appoint  W.  Pope  to  meet  J,  W. 
Brooke^  they  two   to   decide   on 
the  deficiencies  of  the  said  vessel, 
and  to  estimate  an  equivalent  in 
money  for  the  said  deficiencies ; 
and,    those    gentlemen     having, 
after  due   examination,   and    by 
written  certificate,  declared  that 
sum  to  be  351/.y  and  surveyors' 
fees  25/. ;  we  hereby  award  that 
the  said  sums  (together  376/.)  be 
paid  to  A.  by  2).,  on  behalf  of  B^ 
with  interest,"  &c.: — Held,  upon 
a    special   case    setting  out   the 
above  facts  and  correspondence, 
that  there  was  no  evidence  that 
A.  had   ever  acquiesced    in   the 
proposal  of  reference  to  C  ^  jF., 
or  that  the  latter  ever  professed 
to  act   under  any  authority  de- 
rived from  A ;  and,  consequently, 
that  A.  was  not  entitled  to  re- 
cover against  D.  the  sum  men- 
tioned   in  the   so-called    award. 
Fagan  v.  Harrison^  388. 
2.  Condition  precedent. "l — By  agree- 
ment between  the  plaintiffs,  trus- 
tees of  a  marriage-settlement,  and 
the  defendants,  three  of  the  com- 


mittee of  management  of  a  pro- 
jected railway  company, — reciting 
that  a  bi]l  for  the  formation  of  the 
railway  was  pending  in  the  House 
of  Commons,  and  that  the   rail- 
way was  intended  to  pass  through 
a  certain  park  which  was  subject 
to  the  settlement,  —  it  was  agreed, 
that,  if  the  bill  should  pass  into  a 
law  in   the  then  present  or  the 
next  session,  the  company  should, 
within  six  calendar  months  after 
the  passing  of  the  bill,  and  before 
commencing  the  railway  on  any 
part  of  the  said  park  and  heredita- 
ments, pay  the  plaintiffs  11,700/.; 
and  that,  in  consideration  of  that 
sum,  the  company  should  have 
conveyed  to  them  nineteen  acres 
of  the  said  land,  &c.  — the  tohole 
of  the  said  agreement  to  be  null 
and  voidf  unless  sanctioned  6y  the 
court  of  Chancery  in  a  cause  of 
Lawrence  v.  Porcher,  and  so  much 
of  that  agreement  as  the  court  should 
require  should  be  inserted  in  the 
act  :  —  Held,   that  the  plaintiffs* 
obtaining  the  sanction  of  the  court 
to  the  agreement  tvithin  six  months 
of  the  passing  of  the  bill,  was  a 
condition  precedent  to  their  right 
to  sue  the  defendants  for  the  mo- 
ney.    Porcher  v.  Gardner,  461. 

And  see  Contract. 

ALLOCATUR  EXIGENT. 
Teste  qf-^  See  Outlawry. 

AMBIGUITY. 
See  EviDENCB,  IT. 
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ANNUITY. 


ARBITRAMENT. 


ANNUITY. 

Consideration  Jor, 

The  reputed  father  of  an  illegitimate 
child,  upon  ceasing  to  cohabit  with 
the  mother,  wrote  to  her  as  fol- 
lows :  —  ^'  As  I  always  promised 
that  you  and  your  child  should 
never  want,  I  will  allow  you  100/. 
a  year  for  your  life  and   little 
Emma^Sf  to  begin  from  the  1st  of 
July^  and  to  be  paid  quarterly, 
which  I  think  will  be  sufficient  to 
keep  you  in  great  comfort.    Of 
course,  if  I  hear  of  your  behaving 
ill,  or  bringing  up  your  child  im- 
properly, I  will  stop  the  allow- 
ance to  you  :"  —  Held,  by  WUde^ 
C.  J.,  and  Mauley  J.  (dissentiente 
V>  WiUiams,  J.),  that  the  letter 
disclosed  a  sufficient  consideration 
for  a  promise  to  pay  the  annuity, 
viz*  the  mother's  properly  bring- 
ing up  the  child.    Hicks  v.  Gre- 
gory,  378. 

APPOINTMENT. 
See  Power. 


ARBITRAMENT. 

I.    Under   the   Lands- Clauses- Con 
solidaiion  Act,  1845  (8  &  9  Vict. 
c.  18.). 

1.  A.  agreed  to  let,  and  B.  agreed  to 
hire,  a  piece  of  land  containing 
about  15  acres,  at  an  annual  surface 
rent  —  B,,  to  use  the  land  for  the 
purpose  of  making  bricks,  and  to 
pay  to  A.i  his  executors  &c.,  3^.  per 
1000  on  the  quantity  made,  the 


quantity  made  to  be  not  less  than 
4,000,000  annually;  the  ground 
not  to  be  excavated  beyond  the 
depth  of  eight  feet^  without' the 
special  permission  of  A.  in  writing. 
A  portion  of  the  land  being  re- 
quired  by  a  railway  company,  B's 
claim  for  compensation  in  respect 
of  his  estate  and  interest  in  the 
land  so  required,  and  for  deterio- 
ration to  the  residue,  was  referred 
to  arbitration,  under  the  provi- 
sions of  the  lands-clauses-conso- 
lidation act,  1845, 8  &  9  Vict,  c.  18. 
The  umpire,  by  his  award,  found 
that  the  interest  of  B,  under  the 
above  agreement|wa8  that  of  merely 
a  tenant  Jrom  year  to  year  ;  and  he 
assessed  the  compensation  upon 
that  basis: — Held,  that  the  con- 
struction put  by  the  umpire  upon 
the  agreement,  was  correct;  and 
that  evidence  tending  to  shew,  that, 
by  the  custom  of  the  brick-makiog 
trade,  brick  land  is  never  hired 
from  year  to  year,  was  properly 
rejected.     In  re  Stroud,  502. 
2.  QMdsre,  as  to  the  power  of  the 
court  to  interfere,  even  if  the  de- 
cision  of  the   umpire  had  been 
wrong.     Id. 

II.  Attachment  for 'Non^Performance 
of  Award. 

Service."] — I.  To  constitute  a  proper 
service  of  an  award,  a  copy  must 
be  delivered  to  the  party,  and  the 
original  must,  at  the  same  time,  be 
shewn  to  him.  lAoyd  v.  Harris, 
63. 

2.  Where  the  copy  was  personally 
delivered  to  the  party  on  the  21st 


ASSURANCE. 


BANKRUPT- 
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of  October^  and  a  demand  of  per- 
formance made  on  theSSrd,  the 
original  being  then  for  the  first 
time  shewn:— Held,  that  this  was 
not  such  a  service  as  to  form  the 
foundation  either  of  an  attach- 
ment or  of  a  rule  under  the  1  &  2 
Vici.  c.  no.  s.  IS.    lb. 

And  see  Agreement. 

ASSURANCE. 
See  Insurance. 

ATTORNEY. 

I.  Certificate. 

Disability  to  sue."^  —  The  26th  sec- 
tion of  the  6  &  7  Vict.  c.  73.  only 
disables  an  uncertificated  attorney 
from  suing  for  fees,  rewards,  or 
disbursements  for  any  business, 
matter,  or  thing  done  by  him  as 
an  attorney  or  solicitor  in  some 
suit  or  proceeding  in  one  of  the 
courts  mentioned  in  the  act.  Greene 
V.  ReecCi  88. 

IL  Bill  of  Costs. 
An  attorney's  bill  is  not  in  compli- 
ance with  the  provisions  of  6  &  7 
Vict.  c.  73.,  unless  it  furnish  rea- 
sonable information,  shewing  in 
what  court  and  in  what  cause  each 
item  charged  for,  has  been  trans- 
acted.   Dimes  v.  Wright,  831. 

And  see  County-court,  IL 

AWARD. 

Sec  Agreement. 
Arbitrament. 


BANKRUPT. 
L  Petitioning  Creditof^s  Debt. 
Since  the  statute  6  &  7  Fife/,  c.  85., 
the  bankrupt  is  an  admissible  wit- 
ness to  prove  the  petitioning-cre- 
ditor's  debt.  Groom  v,  Watson, 
217. 

II.  Rights  of  Assignees. 

A  plea  of  mutual  credit  by  way  of 
set-off,  cannot  be  pleaded  to  a 
declaration  by  assignees  charging 
the  defendants  with  having  re- 
ceived a  sum  of  money  from  the 
bankrupt  for  the  purpose  of  meet- 
ing a  certain  acceptance,  and  ne- 
glecting so  to  apply  it,  whereby 
the  bankrupt's  estate  sustained 
damage,  —  the  claim  being  for 
unliquidated  damages.  Dell  v. 
Carey,  887. 

III.  Election f  by  Proqf  under  Fiat. 

Proof  for  Costs  only."] — The  plain- 
tiff obtained  a  verdict  and  judg- 
ment for  500/.  damages,  and  135/. 
6s.  costs:  the  defendant  after- 
wards became  bankrupt,  and  the 
plaintiff  proved  under  the  Jiat  for 
the  costs  only :  —  The  court  re- 
fused to  enter  a  suggestion  of  the 
proof  upon  the  roll, — there  being 
no  precedent,  and,  in  the  opinion 
of  the  court,  no  necessity,  for  it. 
Sainter  v,  Fergusson,  619. 

IV.  Protected  Transactions,  under 
1  FT.  4.  c.  7.  *.  7. 

After  declaration,  in  an  action  ad- 
versely brought,  and  without  col- 
lusion, the  defendant  consented  to 
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a  judge's  order  for  payment  of 
debt  and  costs  forthwith,  the 
plaintiff  to  be  at  liberty,  in  case  of 
default,  to  sign  judgment  and  issue 
execution  for  the  amount: — Held, 
that  a  judgment  signed  thereon 
,  was  a  judgment  by  nil  dicUy  and 
within  the  protection  of  the  1  WA. 
c.  7.  *.  7.     Bell  V.  Bidgood,  763. 

V.  Supersedeas, 

The  production  of  a  supersedeas  is 

sufficient  proof  of  the  issuing  of  a 

JiaU  and  of  the  fact  of  iu  having 

been  superseded.  Wright  v.  CoHs^ 

150. 


BARON  AND  FEME. 
See  Husband  and  Wife. 


BILL  OF  EXCHANGE. 

L  Payable  at  a  Particular  Place. 

1.  In  debt  by  the  payee  against  the 
maker  of  a  promissory  note  pay- 
able at  "No.  11.  Old  Slip,*'  the 
declaration  stated,  that,  "when 
the  said  promissory  note  became 
due,  to  wit,  on  &c.,  the  plaintiffs 
were  ready  and  willing  in  due 
manner  to  present  the  said  note 
to  the  defendant,  at  the  said  No. 
11.  Old  Slip,  for  payment,  and 
then  and  there  to  demand  of  the 
defendant  payment  of  the  said 
note,  and  the  plaintiffs  would  have 

,  duly  presented  the  same  to  the 
defendant,  and  demanded  pay- 
ment thereof  accordingly,  but  the 
defendant  was  then  absent  from, 


and  not  to  be  found  at,  the  said 
No.  11.  Old  Slip,  and  had  then 
clandestinely  departed  and  ab- 
sconded from  thence,  without 
leaving  or  having  left  any  effects 
at  the  said  place,  or  any  means 
or  provision  there  for  the  payment 
of  the  said  note,  nor  were  there 
any  effects  of  the  defendant  at  the 
said  No.  11.  Old  Slip,  nor  any 
means  or  provision  there  for  pay* 
ment  of  the  said  note,  and  the  de- 
fendant did  not  pay  the  said  note 
when  it  became  due,  SccJ^  Held, 
that  the  declaration  foiled  to  dis- 
close a  cause  of  action,  by  reason 
of  the  note  not  having  been  pre- 
sented according  to  its  exigency, 
and  no  sufficient  legal  excuse 
being  shewn  for  the  omissioa. 
Sands  V,  Clarke,  7 51. 
2.  A  promissory  note  described  in 
the  body  of  it  as  **  payable  on  tbe 
last  day  of  October.  At  A.  B.X" 
—  musty  by  the  law  of  England, 
be  presented  at  the  place  named; 
and  the  latter  words  are  not  to  be 
treated  as  a  mere  memorandum, 
because  separated  from  the  former 
by  a  full  point.  Vander  Donckt 
V.  Thellusson,  812. 

II.  Memorandum  of  Place  of  Paif 

ment. 

A  note  payable  to  the  order  of  the 
maker,  and  by  him  indorsed  in 
blank,  may  be  treated  as  a  note 
payable  to  bearer ;  and  that  not- 
withstanding there  is  a  memoran- 
dum at  the  foot  of  the  note, 
indicating  a  particular  place  o( 
payment.  Masters  y.  Baretto,  ASS, 
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IIL  Custom  as  to  remitting  Bills. 

1.  The  purchaser  or  remitter  in  Lon^ 
don  of  a  foreign  bill»  getting  from 
the  drawer,  according  to  the  usage 
in  London^  credit  until  the  next 
foreign  post  day  for  the  amount, 
and  delivering  the  bill  to  the 
payee,  who  receives  it  bond  fide 
and  for  value,  the  drawer  is  liable 
for  the  amount  to  the  payee,  al- 

-  though,   in  consequence    of  the 

purchaser    or    remitter's    failure 

before  the  next  foreign  post  day, 

the  drawer  never  receives  value 

■    for  it.    Munroe  v.  Bordier^  862. 

2.  The  declaratiou  stated  that  A. 
(the  defendant)  made  a  bill  of  ex*- 
change,  and  directed  it  to  B,y  a 
merchant  in  France^  requiring  him 
to  pay  the  amount  to  the  order  of 
C.  (the  plaintiff);  that  A.  deli- 
vered the  bill  to  2).,  who  delivered 
it  to  C. ;  and  that  B.  refused  pay- 
ment, &c.  A.  pleaded  that  he 
made  and  delivered  the  bill  to  2). 
for  the  use  of  C,  on  the  faith  and 
terms  of  being  paid  the  price  and 
value  thereof  according  to  the 
usage  of  merchants  in  that  behalf, 
that  is  to  say,  on  the  next  foreign 
post  day ;  that  neither  C  nor  any 
other  person,  then,  or  at  any 
time  before  or  since,  paid  him  the 
said  price  or  value  of  the  bill,  or 
any  part  thereof;  that  he  never 
had  any  value  or  consideration 
for  the  making  or  delivery  of  the 
bill ;  and  that  C.  always  held  and 
still  held  the  same  without  any 
value  or  consideration  whatever 
to  him  (A.)  for  the  same.    Repli- 

VOL.  VII. — C.  B. 


cation,  that,  after  the  making  of 
the  billy  and  before  it  became  due, 
2).,  who  appeared  to  be,  and 
whom  C.  believed  to  be,  the  law- 
ful holder,  delivered  the  bill  to 
him  for  a  good  and  valuable  con- 
sideration, and  without  notice  of 
the  premises  in  the  plea  men- 
tioned : —  Held,  that  the  plea  was 
no  answer  to  the  action  ;  and  that, 
even  if  it  were  sufficient  to  call 
upon  C.  to  shew  bonafides^  he  did 
so  by  his  replication*    lb. 

IV,  Pleas  of  Want  of  Considerationt 
Frauds  &c. 

L  To  a  count  on  a  promissory  note 
made  by  the  defendant,  payable  to 
the  order  of  A,<,  and  indorsed  by 
A.  to  B.y  and  by  B.  to  the  plain- 
tiff, the  defendant  pleaded  that 
the  note  was  obtained  from  him 
byD.  and  others  in  collusion  with 
him,  by  fraud  ;  that  there  was  no 
consideration  for  the  indorsement 
by  A,  to  B. ;  and  that  the  plain- 
tiff had  notice  of  the  fraud:-— 
Held,  bad,  there  being  nothing  to 
impeach  yl/s  title  to  the  note. 
Masters  v.  Ibberson,  100. 

2.  A  further  plea  stated  that  the 
consideration  for  the  note  was  the 
forbearance  to  prosecute  the  de- 
fendant's son  upon  a  charge  of 
felony, — not  averring  that  a  felony 
had  been  committed,  or  affecting 
A.f  the  payee,  with  notice  of  the 
alleged  illegality  of  the  considera- 
tion :  —  Held,  bad.     Jb. 

V.  Proof  of  Indorsement, 
I.   Upon  an  issue  as  to  the  indorse- 

3b 
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BROKER. 


CASE. 


ment  of  a   promissory  note  by 
J*  S.y  it  was  proved,  that  the  wife 
of  J,  S.  had  the  general  manage- 
ment of  his  business ;  that  she  was 
in  the  habit  of  drawing,  accepting, 
and  indorsing  bills  and  notes  in 
his  name;  and  that  the  name  of 
J*  S.  was  indorsed  upon  the  note 
in  question  by  his  daughter,  by 
the  direction  and  in  the  presence 
of  her  mother,  by  whom  the  note 
was    afterwards  handed   to    the 
plaintiff:  —  Held,   that  it  was  a 
question   of  fact    for   the   jury, 
whether  the  indorsement  so  made, 
was  within  the  scope  of  the  wife's 
authority ;  and  that  the  evidence 
warranted    them    in    concluding 
that  it  was.    Lord  v.  HaUf  627. 
2.  In  assumpsit  on  a  promissory  note 
made  by  the  defendant,  payable  to 
J.  H.9  and  Indorsed  by  «/•  H.  to 
the  plaintiff, — it  appeared  that 
there   were   two  persons  of  the 
same  name,  father  and  son,  and 
there  was  no  evidence  to  shew  to 
which  of  them  the  note  had  been 
given;  but  it  appeared  that  the 
indorsement   was    in    the    hand- 
writing of  J.  H.  the  son :  —  Held, 
that,  although  prima  Jacie  the  pre- 
sumption would  be  that  J.  H.  the 
father  was  meant,  that  presump- 
tion was  rebutted  by  the  son's  in- 
dorsement.     Stehbing  v.  Spicer, 

827. 
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Proof  of  Foreign   Law   hy  —  See 
Evidence,  III. 


CASE. 

For  Negligence, 

1.    Negligent  drtvingS]  —  One  who 
sustains  an  injury  from  a  collision 
with  a  carriage  or  a  vessel,  cannot 
maintain  an  action    against  the 
owners  of  such  carriage  or  vessel, 
if  negligence  either  on  his  own 
part,  or  on  the  part  of  those  hariog 
the  guidance  of  the  carriage  or 
vessel  in  which  he  is  a  passenger, 
conduced  to  the  accident,  aod 
such    injury   rotght    have    been 
avoided  by  the  exercise  of  reason- 
able care  on  his  or  their  part 
Thorogood  v.  Bryan^  and  CattUn 
V.  Hills,  lis. 
2.  Imperfect   Consiruciion  of  Ma- 
chinery.2  "^  ^^   case  against  en- 
gineers for  so  negligently  con- 
structing and  erecting  a  machine, 
that  it  exploded,  and  killed  the 
husband  of  the  plaintiff,  the  de- 
fendants pleaded,  that,  at  the  time 
of  the  accident,  the  machine  was 
unfit   for   use,   by  reason  of  the 
dampness   of  the   brick-work  in 
which  it  was  set ;  that  they  so  in- 
formed the   deceased,  and  cau- 
tioned him   not   to  use  it;  and 
that,  by  reason  of  the  premises, 
the  machine  exploded,  as  in  the 
declaration  mentioned, — conclud- 
ing with   a  verification:  —  Held, 
that  the  plea  did  not  present  a 
confession  and  avoidance  of  the 
whole  cause  of  action,  but  was  an 
informal  traverse  of  a  part  only, 
and    therefore    bad.      Dakin  r. 
Srotonf  92. 
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CERTIFICATE. 

I.  Attorneys  Certificate  —  See  At- 

torney, I. 

II.  0/ Registration  under  7  &  8  Vict. 
c.  110  —  See  Joint-Stock  Com- 
pany. 

III.  Scrip  Certificates  —  See  Rail- 

way Shares. 


CHARTER-PARTY. 

Construction  of, 

Stipulation  as  to  Freight.']  —  By  a 
charter-party  it  was  agreed  that 
the  ship  should  proceed  to  Bal- 
timorcy  and  there  load  a  full  cargo 
o£ produce,  and  proceed  therewith 
to  the  United  Kingdom,  and  de- 
liver the  .  same,    on   being   paid 
freight  "  at  and  after  the  rate  of 
5s.  6d.  per  barrel  of  flour,  meal, 
and  naval   stores,    and  lis.  per 
quarter    of  480  lbs.    for    Indian 
corn  or  other  grain ;  '*  that  the 
cargo  was  not  to  consist  of  less 
than  3000  barrels  of  flour,  meal^ 
or  naval  stores  ;  and  that  not  less 
flour  or  meal   than  naval  stores 
was  to  be  shipped.     The  vessel 
arrived  here  with  a  cargo  consist- 
ing of  769  hhds.  of  tobacco,  6047 
bushels  of  bran,  2000  bushels  of 
oatSf  5000  oak-staves,  and  3  bar- 
rels of  flour.  The  evidence  shewed, 
that  a  quarter  of  Indian  com  or 
wheat  weighing  480  lbs.  would 
occupy  a  space  of  10^  cubic  feet, 
and  that  a  quarter  of  American 
oats,    which    weighed  upon    an 


average  272  lbs.,  would  occupy  a 
space  of  16  cubic  feet.  It  also 
appeared  that  oats  were  not  a 
usual  shipment  from  America  :  — 
Held,  that  <<  other  grain,"  in  this 
charter-party,  must  be  taken  to 
mean  such  description  of  grain  as 
would  average  480  lbs.  to  the 
quarter,  and  therefore  to  exclude 
oats;  and  that  the  ship-owner  was 
entitled  to  receive  freight  upon 
the  supposition  that  SOOO  barrels 
of  flour,  meal,  or  naval  stores  had 
been  shipped,  and,  for  the  rest  of 
the  space,  at  the  rate  of  lis.  per 
quarter  of  Indian  corn,  or  other 
grain  of  the  average  weight  of 
480  lbs.  to  the  quarter.  Warren 
V.  Peabody^  800. 


COHABITATION. 
See  Annuity. 


CONDITION  PRECEDENT. 
See  Agreement,  2. 

CONSIDERATION. 
I.  Failure  of —  See  Contract,  III- 

IL  Want  or  Illegality  of -^  See  Bills 
OF  Exchange,  IV. 


CONSTRUCTION    OF    DOCU- 
MENTS. 

See  Evidence,  IL 
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CONTRACT. 

L  Construction  qfl 

Tlie  plaintiffs,  merchants  in  London^ 
ordered  of  the  defendant,  a  mer- 
chant at  Singapore^  two  parcels, 
of  25  tons  and  150  tons  respec- 
tively, of  terra  japonica  "pro- 
vided it  can  be  laid  down  here,  all 
charges  included,  at  18«.  per  cwt.*' 
The  defendant  sent  to  the  plain- 
tiffs invoices  and  bills  of  lading 

[  representing  that  two  parcels, 
of  those  respective  weights,  had 
been  shipped  to  their  order,  and, 
at  the  same  time,  drew  bills  upon 
them  for  the  price,  which  the 
plaintiffs,  upon  the  faith  of  the 
representation  contained  in  the 
invoices  and  bills  of  lading,  ac- 
cepted and  duly  paid.  Upon  the 
arrival  of  the  goods  in  London, 
the  net  weight,  —  exclusive  of 
packages,  which  consisted  of  bas- 
kets and  leaves,  —  proved  to  be 
24*  tons,  and  132|  tons  only.  The 
plaintiffs  took  the  goods,  and  sold 
them;  and  now  brought  money 
had  and  received  to  recover  back 
the  sum  over  paid,  as  upon  a 
partial  failure  of  consideration. 
Upon  a  special  case,  stating  it  to 
be  the  custom  at  Singapore  to 
purchase  terra  japonica  by  gross 
weight  as  packed,  and  in  London 
to  sell  it  net :  —  Held,  that  the 
plaintiffs  were  entitled  to  recover. 
Devaux  v.  Conolly^  640. 

II.  Time  for  Performance. 
1.  A  contract  to  be  performed  '<  di- 


rectly," means,  to  be  performed, 
not  "within  a  reasonable  time,** 
but  "  speedily,"  or,  at  least,  "  as 
soon  as  practicable."  Duncans. 
Tophanif^^, 

2.  On  the  18th  of  Fehruary,  the 
plaintiff  wrote  to  the  defendant, 
offering  to  supply  him  with  linseed 
cake  at  10/.  I5«.  per  ton:  on  the 
19th,  the  defendant  replied,  "I 
can  take  five  tons  at  10/.  10s.,  but 
it  must  be  put  on  board  directly:^ 
and  on  the  22nd,  the  plaintiff 
again  wrote,  "1  shall  ship  you  five 
tons  best  cakes  to-morroro :  " -^ 
Held,  that  this  correspondence 
did  not  prove  a  contract  on  the 
part  of  the  defendant  to  accept 
cake  "to  be  delivered  within  a 
reasonable  time."     Id. 

3.  A  contract  is  complete  upon  the 
posting  by  one  party,  of  a  letter 
addressed  to  the  other,  accepting 
the  terms  offered  by  the  latter, 
notwithstanding  such  letter  never 
reaches  its  destination.    lb. 

III.  Failure  of  Consideration. 
1.  By  agreement  between  A.  and  B^ 
—  reciting  that  B.  had,  as  he  was 
advised  and  believed,  —  legally 
and  effectually  put  an  end  to  a 
certain  lease  granted  to  C,  and 
dated  the  18th  ofjuljf,  1839,  of  a 
certain  farm,  &c.,  by  entry  thereon 
under  a  power  therein  contained, 
by  reason  of  the  bank  ruptcy  of  C ; 
and  that  JB.  had  agreed  to  grant 
a  lease  of  the  farm,  &c.,  to  A.,  for 
twenty-one  years  from  the  29ih 
of  September^  1844,  at  the  same 
rents,  &c.|  as  the  same  had  been 
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held  by  C,  —  it  was  agreed  that 
B*  should  grant  and  A.  accept  a 
lease,  at  a  certain  rent,  payable 
quarterly, — the  said  lease  to  com- 
mence on  the  said  29th  of  Sep- 
tember ^   1844<,   if  the    defendant 
could  then  legally  make  and  ex- 
ecute the  same,  or  as  soon  after  as 
the  defendant  would  be  in  a  situa- 
tion to  grant  the  same ;  that  such 
lease   should    contain    the  same 
covenants,  &c.,  as  the  lease  to  C ; 
end  that  A>  should  pay  to  i?.,  on 
possession  being  delivered  to  him, 
•500/.  as  a  premium  for  the  lease 
so  to  be  granted.     A,  was  let  into 
possession,  and  occupied  the  farm 
for  about  two  years,  paying  the 
rent;  and  he   also,    within   that 
time,  paid  B.  2501*  in  part  of  the 
500/.  premium ;  but  thejiai  against 
C  having  been  superseded,  B. 
was  unable  to  grant  the  lease  to 
A,     A.  thereupon  brought  an  ac- 
tion for  the  breach  of  contract, 
alleging  in  his  declaration^  that  he 
had  always  been  ready  and  willing 
to  accept  a  lease,  that  the  29ih  of 
September^  1844,  and  a  reasonable 
time  for  B.  to  grant  the  lease,  had 
elapsed,  and  that  B.  was  in  a  situa- 
tion to  grant  a  lease.    A.  also 
sought  to  recover  back  the  250/. 
as  money  had  and  received,  upon 
a  failure  of  consideration: — Held, 
that  the  recital  in  the  agreement, 
and  proof  of  declarations  made  by 
2?.  that  C.'s  lease  was  void  and 
good   for    nothing,    were  prima 
Jacic  evidence,  as  against  j?.,  that 
he  had  power  to  grant  the  lease : 
but  that,  it  appearing  also  by  the 


recitals  in  the  agreement,  that  the 
lease  to  C  was  supposed  to  be 
void  by  reason  of  C.'s  bankruptcy, 
s\xc\\  prima focie  case  was  rebutted 
by  proof  of  the  supersedeas  of  the 
Jiat  against  C. ;  and,  consequently, 
that  B.  was  entitled  to  the  verdict 
upon  an  issue  as  to  his  ability  to 
grant  the  lease.     Wright  v.  Colls^ 

150 

2.  Held,  also,  that  the  production  of 
the  supersedeas  was  sufficient  proof 
of  the  issuing  of  the^fl*  against 
C,  and  of  the  fact  of  its  having 
been  superseded.    76. 

3.  But,  held,  that  A,  was  entitled  to 
recover  back  the  250/.,  as  money 
paid  upon  a  consideration  which 
had  failed.     lb. 

And  see  Master  an'd  Servant. 
Vendor  and  Purchaser. 


COPYRIGHT. 
See  Dramatic  Copyright. 

CORRESPONDENCE. 
See  Costs,  II.  1. 


COSTS. 

I.  Bill  of —  See  Attorney,  II. 

II.  Taxation  of. 

1.  Cause  made  a  Remanet']  —  A 
cause  having  been  made  a  re- 
manet, a  correspondence  took 
place  between  the  respective  at- 
torneys, with  a  view  to  areference, 
which  failed  :  —  Held,  that  the 
master  exercised  a  proper  dis- 
3b  3 
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cretion  in  disallowing  copies  of 
this  correspondence,  as  part  of 
the  briefs^  in  taxing  the  costs  of 
the  cause.  Pilgrim  v.  The  South- 
ampton  and  Dorchester  Railway 
Company f  25* 

2.  Plans J^  —  Costs  of  preparing 
plans,  for  the  better  elucidating 
of  the  case  before  the  court  and 
jury,  may  be.  allowed  at  the  dis- 
cretion of  the  master.    lb, 

S.  Witnesses,']  —  The  master  is  the 
sole  judge  of  the  proper  number 
of  witnesses  to  be  allowed  in  sup- 
port of  the  same  matters.    lb. 

Upon  the  taxation  of  the  defend- 
ant's costs  of  issues  upon  which 
be  has  succeeded,  an  affidavit 
that  the  witnesses  whose  expenses 
he  claims  were  called  exclusively 
to  support  those  issues,  is  not  in- 
dispensable, provided  the  master 
is  satisfied  of  the  fact  by  other 
means.  16. 

III.  Of  Motions  and  Rules. 

1.  A  defendant  who,  afler  issue 
joined,  obtained  his  discharge 
under  the  insolvent  debtors  acts, 
5  &  6  Vict.  c.  116.,  and  7  &  8  Vict, 
c,  96.,  was  allowed  to  plead  such 
dischargepuis  darrein  continuance^ 
without  an  affidavit  (under  Reg, 
Gen,  Hilary  term,  4  fV,  4.),  that 
the  matter  of  the  plea  arose  within 
eight  days  next  before  the  plead- 
ing thereof,  —  it  being  shewn  that 
the  omission  to  plead  within  the 
prescribed  time,  had  not  arisen 
from  any  culpable  conduct  on  his 
part,  and  had  occasioned  no  dis- 


advantage to  the  plaintiff:  but 
(Maulef  J.,  dissentiente,)  the  court 
allowed  the  plaintiff  the  costs  of 
opposing  the  rule  for  that  purpose. 
Dunn  V.  Lqftus^  76. 
2.  Sembky  that  this  court  will  not 
give  costs  where  a  rule  is  dis- 
charged solely  on  the  ground  that 
the  affidavit  upon  which  it  is 
founded  has  a  defective  jurat. 
The  Duke  of  Srunstoick  v.  <S/otc- 
fitan,  617. 

IV.  Of  Action  on  a  Judgment ,  under 

43  G,  S.  c  46.  *.  3. 
It  is  no  answer  to  a  motion,  under 
the  43  G.  3.  c.  46.  s.  4.,  for  the 
costs  of  an  action  upon  a  judg- 
ment, that  the  original  cause  of 
action  (in]  which  the  defendant 
had  suffered  judgment  by  default) 
was  one  for  which  the  plaintiff 
might  have  levied  a  plaint  in  the 
county-court,  under  the  9  &  10 
Vict,  c,  96.  Slater  v.  Mackat/t 
553. 

V.  In  replevin,  under  the  Tithe- 
Commutation  Act,  6  &  7  W,  ^. 
c.7l,s,Sl, 

The  owner  of  a  rent-charge  in  b'eu 
of  tithes,  distraining  under  the 
81st  section  of  the  6&7Fr.4. 
0. 71.»  and  afterwards  obtaining 
judgment  in  an  action  of  replevin, 
is  not  entitled  to  double  costs  under 
the  llG,2.c,l  g.  s.  22. ;  neither, 
consequently,  is  he  entitled  to  the 
«  full  and  reasonable  indemnity  as 
to  costs,"  substituted  for  double 
costs,  by  the  5  &  6  Vict,  c  97.  «•  2. 
Newnham  v.  Bever,  560, 
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COUNTY-COURT. 
!•  Prohibition. 

A  defendant  sued  in  a  county-court 
as  an  executor,  pleaded  pleni  ad- 
minittravit,  and  judgment  was 
given  for  the  plaintiff,  for  the 
debt  to  be  levied  of  assets  quattdo 
aceiderinl.  Ttie  plaintiff  afler- 
wards  took  out  a  summons  sug* 
gesting  a  devastavit .-  —  Held,  do 
ground  for  a  prohibition,  —  al- 
thougli  the  summons  was  irregular, 
in  not  slating  that  the  assets  had 
come  to  the  defendant's  hands 
n^ter  judgment.  Ellit  v.  Watt,  614. 

II.    Suggestion  under  9  &  10  Vicl. 
c.95.».129. 

1.  The  plaintiff,  on  the  7th  of  June, 
recovered  a  verdict  for  9l.2t.  Id. 
in  an  action  of  contract,  before  the 
undersheriff.  The  writ  of  trial 
was  returnable  on  the  8th :  — 
Held,  that  the  defendant  wag  in 
time  on  the  11th  of  June,  to  move 
to  enter  a  suggestion,  under  the 
9  &  10  Vict.  c.  95.  *.  129.,  to  de- 

'  prive  the  plaintiff  of  costs ;  and 
that  it  was  not  necessary  first  to 
move  to  set  aside  the  judgment, 
if  any.     Read  v.  Blai/ne^,  SSI. 

2.  The  plaintiff,  having  signed  judg- 
ment and  issued  o,ji.fa.  for  the 
damages  antf  oiuft  on  the  11th  of 
Junt,  and  the  defendant  having 
paid  the  amount  under  protest)  — 
the  court  afterwards  made  ab- 
solute a  rule  calling  upon  the 
plaintiff  to  refund  the  costs,     lb, 

3.  PlainXiff  suing  in   Forma  Pau- 


peris.'}'^ Ihe  judge  of  a  county- 
court  haa  power,  under  the  9  &  10 
Vict.  c.  95.  J.  78.,  to  allow  parties  to 
sue  before  him  in  Jbrmd  pauperis. 
Chinn  V.  BulUn,  4-47. 
4.  Where,  therefore,  a  plaintiff  suing 
injbrmd  pauperis  in  the  superior 
court,  recovered  less  than  SOL  in 
an  action  of  debt,  the  court 
ordered  a  suggestion  to  be  en- 
tered, to  deprive  him  of  costs.  /&. 

111.  Splilling  DemantU. 
A.  having  a  demand  against  B,  for 

III.  and  ^\l.  lOt.  in  respect  of  two 
several  parcels  of  goods,  levied  a 
plaint  against  him  in  the  county- 
court  for  the  first-mentioned  sum : 
on  the  day  appointed  for  the  hear- 
ing, A.  did  not  appear;  where- 
upon, B.  admitting  the  cause  of 
action,  the  judge  pronounced 
Judgmentfor j4. for  17/.  ^.after- 
wards brought  an  action  ia  this 
court  for  the  21^  lOt. ;  to  which 
B.  pleaded  the  recovery  against 
him  in  the  county-court,  —  aver- 
ring that  A.  had,  at  the  hearing, 
abandoned  the  excess  of  his  demand 
beyond  the  17^-,  pursuant  to  the 
63rd  section  of  the  9  &  10  Viet. 
c.  95. :  —  Held,  on  a  traverse  of 
that  uUcgatioQ,  —  that  the  above 
facts  disproved  the  plea ;  for,  that 
the  mere  levying  a  plaint  for  a 
part  of  the  demand  was  not,  per 
se,  an  abandonment  of  the  excess. 
Vines  V.  Arnold,  632. 

IV.  IVarrant  of  Committneiit, 

1.  The  judge  of  an  inferior  court  of 

record  who  has  made  an  order 
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*  simplicher  for  the  payment  of  a 
debt  by  instalments,  cannot,  upon 
non-payment,    issue   his  warrant 

•  for  the  imprisonment  of  the  debtor, 
without  giving  him  an  opportunity 
of  being  heard  as  to  the  cause  of 
•uch  non-payment.  Kinning  v. 
JBuchauanj  271. 

8*  Where,  therefore,  in  trespass  by 
A,  against  D,  for  false  imprison- 
ment, D.  pleaded  that  «/.  S.  re- 
covered a  judgment  against  A.  in 
the  sheriff's  court,  London^  —  that 
A*  was  summoned,  and  appeared 
before  the  judge  of  that  court, 
who  ordered  the  sum  recovered  to 
be  paid  by  instalments,  —  that  the 

'  first  instalment  was  demanded  and 
not  paid,— « that  the  judge  duly, 
by  warrant  under  his  hand  and 
seal,  according  to  8  &  9  Vict. 
c*  127.,  ordered  the  officer  of  the 
court  to  take  A,,  and  convey  him 
to  prison  for  40  days, — and  that  B., 
as  the  attorney  of  «/•  S.,  delivered 
the  warrant  to  the  officer,  who 
took  A.  Replication,  that,  by  this 
order,  it  was  not  directed  that  A, 
should  be  committed^  modo  el 
formd :  —  Held,  that  the  warrant 
issued  did  not  support  the  plea, 
which  must  be  taken  to  aver  the 
existence  of  a  legal  warrant. 
lb. 

3.  Held,  also,  that  the  defendant, 
having  acknowledged  actual  par- 

'  ticipation  in  the  act  of  trespass, 
by  pleading  in  confession  and 
avoidance,  could  not  protect  him- 
self upon  this  issue,  by  shewing 
that  he  had  acted  merely  as  the 
attorney  of  </.  S,    16. 


V.  Trespass  against  Bailiffs  of,  Jar 
illegal  EsectUion  of  Process, 

Where  a  warrant  issues  upon  a  judg- 
ment of  a  county-court  against  a 
party  resident  within  another  juris- 
diction, and  is  sealed  by  the  clerk 
of  the    court   there,    under  the 
104th  section  of  the  9&  10  Vict. 
c.  95.,  the  high-bailiff  of  the  court 
out  of  which  the  warrant  originally 
issued,  is  not  responsible  for  any 
irregularities  in  its  'execution  by 
the   undcr-bailiff  of  the    foreign 
jurisdiction,  even  though  his  own 
under-bailiff  assists  therein.  Under 
a  warrant  so  issued  by  one  court, 
and  sealed  by  the  clerk  of  another 
court,    the     officers     broke    and 
entered  the  premises  of  a  third 
person,  under  a  mistaken  impres- 
sion that  the  party  against  whom 
the   warrant    was    directed,   was 
there ;  and^  upon  the  owner  of  the 
premises  resisting  their  entry,  the 
bailiffs,  under  colour  of  the  114tli 
section  of  the  statute,  took  him 
into    custody,    and   carried   him 
before  a  magistrate :  —  Held,  that 
the  high-bailiff  of  the  court  from 
which  the  warrant  was  re-issued, 
was  liable,  with  the  under-bailiffi, 
for  the  breaking   and   entering, 
which  was  an  act  done  by  tlie 
latter  under  the  supposed  autho- 
rity of  the  writ ;  but  not  for  the  as- 
sault, that  having  been  committed 
in  the  assertion  of  a  power  given 
by  the  statute  to  the  individual 
officer     obstructed*       Smith    r. 
Pritchard,  563* 


COVENANT, 
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COVENANT. 

Construction  of* 

A  lease  was  granted  of  a  farm  and 
tenement,  and  the  quarries  cf 
paving  and  tile-stone  in  and  upon 
the  premises,  with  liberty  and 
power  to  open  and  work  the  quar- 
ries, subject  to  an  annual  rent  for 
the  premises,  excepting  tlie  quar- 
ries, and  to  the  payment  of  a 
royalty  for  the  stone  obtained. 
Out  of  this  demise  was  reserved 
and  excepted  ''all  timber-trees, 
trees  likely  to  become  timber, 
saplings,  and  all  other  wood  and 
underwood,  which  then  were^  or 
which  should  at  any  time  there- 
after be,  standing,  growing,  and 
being  on  the  premises^  and  all 
mines,  minerals,  &c.,  which  should 
thereafter  be  opened  and  found." 
And  the  lease  contained  a  cove- 
nant, '*  not  to  commit  any  waste, 
spoil,  or  destruction,  by  cutting 
down^  lopping,  or  topping  any 
timber-trees,  or  trees  likely  to 
become  timber,  saplings,  or  any 
other  wood  of  underwood  ; "  and 
a  power  of  re-entry,  for  non- 
payment of  rent,  or  if  the  lessee, 
&C-,  should  commit  any  waste, 
spoil,  or  destruction  by  any  of  the 
means  or  ways  aforesaid,  and 
should  not  perform  and  keep  all  and 
singular  the  covenants  &c.  con- 
tained in  the  lease.  The  assignee 
of  the  term  having  cut  down  and 
grubbed  up  certain  saplings,  wood, 
and  underwood,  ^r  the  necessart/ 
purpose  of  xoorking  a  quarry  on 


the  demised  premises  :'-^Uo\df  that 
the  effect  of  the  covenant  was, 
that  the  tenant  should  not  so 
cut  any  of  the  trees  excepted,  as 
that  such  cutting  should  amount 
to  an  excess  of  tlie  right  which  it 
was  intended  that  he  should  ex- 
ercise ;  and  therefore  that  cutting 
trees  in  a  manner  necessary  to  a 
reasonable  exercise  of  the  power 
to  get  stone,  was  no  breach  of  the 
covenant.  Doe  d.  Rogers  v.  Price, 
894. 


DAGUERREOTYPE.  * 
See  Letters-Pa T£KT.  - 

DAMAGES. 

See  Bankrupt,  III. 

Master  AND  Servant,  2, 
Sheriff,  3. 

DE   INDEMPTITATE  NO- 
MINIS. 

Writ  —  See  Siebbing  v.  Spicer,  827. 

DEBTOR  AND  CREDITOR. 

Letter  of  Licence. 

A,9  a  trader^  entered  into  an  arrange- 
ment, by  deed,  with  his  creditors, 
by  which  it  was  agreed  that  he 
should  have  a  letter  of  licence  for 
five  years,  during  which  period  he 
should  carry  on  the  trade  under 
the  inspection  of  certain  persons 
therein  named;  and  it  was  pro- 
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DEER. 


DOWER. 


vided,  that,  if  any  creditor  should, 
during  the  continuance  of  the 
licence}  molest  or  interfere  toUh 
A>9  contrary  to  the  true  intent  and 
meaning  of  the  indenture,  A. 
should  thenceforth  be  relieved, 
exonerated,  acquitted,  and  dis- 
charged of  and  from  all  debts  and 
demands  of  the  creditor  by  whom 
the  letter  of  licence  should  be  so 
contravened,  and  that  the  said  in^ 
denture  should  or  might  be  pleaded 
in  bar  to  such  respective  debts-  or 
demands  accordingly  :  —  Held, 
that  the  bringing  of  an  action  by 
a  creditor,  party  to  the  deed, 
within  the  five  years,  was  a  "  mo- 
lestation or  interference"  with  A., 
within  the  meaning  of  the  pro- 
viso ;  and  that  the  indenture  ope- 
rated as  a  defeasance,  and  was 
pleadable  in  bar  as  such.  Gibbons 
V.  VouUlon,  48S. 

DEER. 
See  Park. 

DEFAMATION, 
See  Slander. 

DEFEASANCE. 
See  Debtor  and  Creditor. 

DELIVERY. 
See  Sale. 

DEVISE. 

Construction  of, 

Estate^ail.']  —  Testator  devised  as 
follows :  —  ''I  give  and  devise  to 


my  son  Stephen  a  small  field  at 
&c.,  to  hold  to  my  said  son  Stephen 
for  and  during  the  term  of  his 
natural  life ;  and,  from  and  after 
his  death,  then  I  give  and  devise 
the  same  to  the  issue  of  his  body 
lawfully  begotten,  if  [more  than 
one,  equally  amongst  them  ;  and, 
in  case  he  shall  not  leave  any 
issue  of  his  body,  lawfully  be- 
gotten, at  the  time  of  his  death, 
then  I  give  and  devise  the  same 
tp  my  heir  or  heirs-at-law  :  *' — 
Held,  that  Stephen^  the  son,  took 
an  estate-tail.  Doe  d.  Cannon  v. 
Rucastle,  876. 

DISSENTING  MINISTER. 
Words  spoken  of —  See  Slander,  I. 

DOUBLE  COSTS. 
See  Costs,  V. 

DOWER. 

L  In  a  writ  and  count  in  dower,  the 
exact  number  of  acres  of  land  in 
respect  of  which  dower  is  de- 
manded, is  not  material :  in  order, 
therefore,  to  sustain  a  plea  alleg- 
ing that  the  tenements  mentioned 
in  the  count  were  subject  to  an 
outstanding  term,  it  is  sufficient 
for  the  tenant  to  shew  that  all  the 
lands  held  by  him  in  the  parishes 
named  in  the  count  are  subject  io 
the  term,  Garrard ^  dem.,  Tuck^ 
ten.,  231. 

2.  ViHiere  an  inclosure  act  provides 
that  every  proprietor  shall  stand 
and  be  seised  of  the  lands  to  be 


DOWER. 


ENTRY,  RIGHT  OF.        987 


allotted  to  hicn,  to  such  and  the 
same  uses,  and  for  such  and  the 
same  estates,  as  the  lands  in  re- 
spect of  which  such  allotments 
shall  be  made,  would  have  been 
subject  to,  in  case  the  act  had 
not  been  made, —  the  allotments 
made  under  it  are  held  subject  to 
an  outstanding  term  to  which 
the  original  lands  were  subject. 
Ih. 

3.  Perfect  identity  of  description 
and  quantity  is  not,  under  such 
circumstances,  necessary.     lb. 

4.  The  surrender  of  a  term  assigned 
to  attend  the  inheritance,  is  not 
to  be  presumed,  unless  tliere  has 
been  a  dealing  with  the  estate  in 
a  way  m  which  reasonable  men 
would  not  have  dealt  with  it  un- 
less the  term  had  been  put  an  end 
to.    lb. 

5.  The  object  of  the  statute  3  &  4* 
W.  4.  c.  27.  was,  to  settle  the 
rights  of  persons  adversely  liti- 
gating with  each  other;  not  to 
deal  with  cases  of  trustee  and 
cestui  que  trust,  where  there  is  but 
one  single  interest,  viz.  that  of  the 
person  beneficially  entitled.    lb. 

6.  Cestui  que  trust  who  enters  into 
possession  of  land,  becomes,  at 
law,  tenant  at  will  to  the  trustee : 
where,  therefore,  the  equitable 
owner  of  an  estate,  a  term  in 
which  has  been  assigned  to  at- 
tend the  inheritance,  is  in  posses- 
sion, the  right  of  entry  under  the 
2nd  section  of  the  3  &  4  W.  4. 
c,  27.  accrues  only  upon  the  de- 
termination of  the  tenancy  at  will 


resulting  from  such  possession. 
lb. 
7.  The  3rd  section  of  the  3  &  4 
W.  4.  c.  27. y  does  not  apply  to 
the  case  of  cestui  que  trust  hold- 
ing possession  of  land  under  the 
trustee.    lb. 

DRAMATIC  COPYRIGHT. 

Action  Jbr  Infringement  of* 

1.  No  one  can  be  considered  as  an 
offender  against  the  provisions  of 
the  dramatic-copyright  act,  3  &  4 
W.  4.  c.  15.  (extended  to  musical 
compositions  by  the  4  &  5  Vict, 
c,  45.  s*  20.),  so  as  to  be  liable  to 
an  action  at  the  suit  of  the  author 
or  proprietor,  unless  he,  by  him- 
self, or  his  agent,  actually  takes 
part  in  the  representation  which 
is  a  violation  of  the  copyright. 
Russell  V.  Brtanti  836. 

2.  Therefore,  one  who  merely  lets 
a  room  to  the  offender,  is  not 
liable,  even  though  he  supplies 
the  benches  and  lights,  or  sells  a 
ticket  of  admission, —  himself  de- 
riving no  other  profit  than  that 
arising  from  the  letting  of  the 
room.    Jb. 

DUPLICATE. 
See  Will. 


ENTRY,  RIGHT  OF. 
See  DowEB. 
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EXAMINED  COPY. 


ERROR,  WRIT  OF. 
See  Writ  of  Error. 

ESTATE-TAIL. 
See  Devise. 

EVIDENCE. 
.  I.  Admissibility  of  Witness. 
Bankrupts]  —  Since  the  statute  6 
&  7  Vict*  c.  85.,  the  bankrupt  is 
an  adntissible  witness  to  prove  the 
petitioning-creditor's  debt.  Groom 
V.  Walsont  217. 

II.  Construction  of  Documents. 
Primd  facief  the  construction  of 
written  documents  is  for  the 
judge:  but,  where  it  is  shewn  by 
extrinsic  evidence  that  the  terms 
are  ambiguous,  evidence  is  admis- 
sible to  explain  the  ambiguity ; 
and  then  it  is  for  the  jury  to  say 
in  which  sense  the  ambiguous  ex- 
pressions were  used.  Smith  v. 
Thompson,  44*. 

III.  Proof  of  Foreign  Law. 

1.  The  law  of  a  foreign  country  on 
a  given  subject,  may  be  proved 
by  any  person  who  (though  not  a 
lawyer,  or  a  person  who,  by  rea- 
son of  his  having  filled  any  public 
office,  may  be  presumed  to  be 
acquainted  with  the  law,)  is,  or 
has  been,  in  a  position  to  render 
it  probable  that  he  would  make 
himself  acquainted  with  it.  Van- 
der  Donckt  v.  Thellusson,  812. 

2.  Therefore^  an  hotel-keeper  in 
London^  a  native  of  Belgium,  who 
stated  that  lie  had  formerly  car- 


ried on  the  business  of  a  merchant 
and  commissioner  of  stocks  in 
Brussels,  was  permitted  to  prove 
the  law  of  Belgium  on  the  subject 
of  the  presentment  of  a  promis- 
sory note  made  in  that  country 
payable  at  a  particular  place.  Jb. 

IV.  Identity  of  Payee  of  a  Promif- 

sory  Note. 
In  assumpsit  on  a  promissory  note 
made  by  the  defendant,  payable 
to  J.  //.,  and  indorsed  by  «/.  i/. 
to  the  plaintiff,  —  it  appeared  that 
there  were  two  persons  of  the 
same  name,  father  and  son,  and 
there  was  no  evidence  to  shew  to 
which  of  them  the  note  had  been 
given;  but  it  appeared  that  the 
indorsement  was    in    the    hand- 
writing of  J.  H.  the  son  : — Held, 
that,  although    primd  facie    tlie 
presumption  would  be  that  /.  /f. 
the  father  was  meant,  that  pre- 
sumption was    rebutted    by  the 
son's    indorsement.      Stebbing  v. 
Spicer,  827- 

V.  Declarations  —  See  Contract. 

VI.  Recitals  —  See    Contract, 

III.  I. 

VII.  Of  Assignment  of  Irish  Judg- 
ment—  See  Irish  Judgment,  2. 

VIII.  Of  Custom  of  Trade. 
Not  admissible  to  control  or  explain 
a  written  contract.    In  re  Slroud, 
302. 


EXAMINED  COPY. 
See  Irish  Judgment,  2. 


EXIGENT. 
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EXIGENT. 
Teste  of —  See  Outlawry. 


FALSE  IMPRISONMENT. 
See  County-Court,  IV.,  V. 

FELONY. 
See  Bill  op  Exchange,  IV.  2. 

FOREIGN  LAW. 
Proof  of ^^  See  Evidence,  III. 

r 

FRAUD. 
See  Bill  of  Exchange,  IV.  1. 

FRAUDS,  STATUTE  OF. 
iS^  Sale. 

FREIGHT. 
See  Charter-Party. 


GUARANTEE. 
Construction  of. 

In  Consideration  of  past  and  future 
CreditJ] — 1.  "  In  consideration  of 
E.  R,  &  Co.  giving  credit  to  D.  J., 
I  hereby  engage  to  be  responsiblcy 
and  to  pay  any  sum,  not  exceed- 
ing 120/.,  due  to  the  said  E,  R.  & 
Co.,  by  the  said  D.  J.n"—  Held, 
to  be  a  good  and  binding  gua- 
rantee, the  words  "  giving  credit  " 
being  equally  applicable  io Jiiturcy 
as  to  past  credit.  Edward*  v. 
JevonSi  436* 


2.  In  an  action  upon  this  guarantee, 
the  declaration  stated,  that,  at  the 
time  it  was  given,  D.  «/•  was  in- 
debted to  the  plaintiffs  in  46/.  for 
goods  sold,  and  which  sum  was 
then  payable;  tliat  the  plaintiffs 
had  sold  other  goods  to  2>.  i/.,  to 
the  amount  of  50/.,  at  a  credit 
which  had  not  yet  expired ;  that 
D,  J,  had  applied  to  the  plaintiffs 
for  an  extension  of  credit  in  respect 
of  both  debts  and  also  for  a  fur- 
ther supply  of  goods  on  credit,  — 
which  the  plaintiff's  had  consented 
to  do,  on  receiving  the  defendant's 
guarantee ;  that  the  defendant,  in 
consideration  of  the  premises,  gave 
the  plaintiffs  the  guarantee  above 
set  out ;  and  that  D.  J.  made  de- 
fault, &c. :  —  Held,  on  special  de- 
murrer, that  the  declaration  suffi- 
ciently shewed  that  the  consider- 
ation for  the  guarantee  v/ms  future 
credit,  and  was  therefore  good.  lb* 


HIRING. 

Contract  of^^See  Master  and 
Servant* 

HUSBAND  AND  WIFE. 

Indorsement  of  Promissory  Note  hi/ 
the  Wife  —  See  Bills  of  Ex- 
change, V.  1. 


ILLEGITIMATE  CHILD. 
See  Annuity* 


^90      INCLOSURE  ACT. 


INSOLVENT. 


INCLOSURE  ACT. 

Conslruciion  of, 

1.  Where  an  inclosure  act  provides 
that  every  proprietor  shall  stand 
and  be  seised  of  the  lands  to  be 
allotted  to  him,  to  such  and  the 
tame  uses,  and  for  such  and  the 
same  estates,  as  lands  in'  respect 
of  which  such  allotments  shall  be 
made,  would  have  been  subject  to 
in  case  the  act  had  not  been  made, 
' — the  allotments  made  under  it 
are  held  subject  to  an  outstanding 
term,  to  which  the  original  lands 
were  subject.  Garrard,  dem.. 
Tuck,  ten.  231. 

2.  Perfect  identity  of  description  and 
quantity  is  not,  under  such  cir- 
cumstances, necessary.    Jb. 

INDEMNITY. 

As  to  Costs,  under  5Sf6  Vict.  c.  97. 
s.  2.,  —  See  Costs,  V. 

INROLMENT. 

See  Irish  Judgment. 


INSOLVENT  DEBTOR. 

Discharge,  under  I  Sf  2  Vict,  c  1 10. 

1.  Costs,'] — The  adjudication  of  the 
commissioner  under  the  insolvent 
debtors  act,    1  &  2  Vict.  c.  110. 
s.  90.,   discharges    the    insolvent 
from  all  debts  due  or  growing  due 
at  the  time  of  the  petition,  to  cre- 
ditors, or  to  persons  claiming  to 
be  creditors.  Berry  v.  Irvoin^  532. 
An    insolvent    inserted   in   his 
schedule  the  name  of^.,  in  whose 
hands  he  had  placed  two  bills  of 


exchange  for  the  purpose  of  their 
being  discounted.  Afler  the  sche- 
dule was  filed,  he  discovered  that 
^.had  indorsed  the  bills  \.oB.,  and 
accordingly    obtained    leave   to 
amend  the  schedule,  by  inserting 
jB.'s  name  therein,  stating  the  cir- 
cumstances under  which  the  bills 
came  to  j&.'s  hands.     B.  sued  the 
insolvent  on  the  bills,  and  obtainqd 
a  verdict    at  the  assises  against 
him  on  the  morning  of  the  day  on 
which   the  order  of  adjudication 
was  made,  and  proceeded  thereon 
to   judgment   and  execution:  — 
Held,  that  the  insolvent  was  en- 
titled to  be  discharged  as  to  the 
action,  both  in  respect  of  debt  and 
costs,  —  although  the  costs  were 
incurred  after  the  filing  of  the  pe- 
tition,    lb. 
2.  Piea  of  puis  darrein  continuance.] 
—  A  defendant,  who  after  issue 
joined     obtained    his    discharge 
under  the  insolvent  debtors  acts, 
5Sf6  Vict.  c.  116.,  and  7  4-  8  Vict. 
c.  U6.,  was  allowed  to  plead  such 
discharge    puis    darrein  continu- 
ance, without  an  affidavit  (under 
reg.  gen.  Hilary  term,  4  W.  4.), 
that  the  matter  of  the  plea  arose 
within  eight  days  next  before  the 
pleading  thereof, — it  being  sheirn 
that  the  omission  to  plead  with- 
in  the  prescribed  time,  had  not 
arisen  from  any  culpable  conduct 
on  his  part^  and  had  occasioned 
no  disadvantage  to  the  plaintiff: 
but  (Manle,  J.,  dissentiente,)  the 
court   allowed    the   plaintiff  the 
costs  of  opposing  the  rule  for  that 
purpose.    Dunn  v.  Lo/ius,  76. 


INSURANCE. 


^l 


INSURANCE. 
Loss  of  FrdghU 

1.  The  ship  Lord  Cochrane^  with  a 
cargo  on  board,  left  Pernambucoj 
on  a  voyage  to  Liverpool^  on  the 
29th  of  «/tf /le,  1839:  in  proceeding 
out  of  the  harbour  o? PernambucOf 
she  struck  on  a  rock^  and  was 
obliged  to  put  back  to  be  re- 
paired: the  master,  afler  several 
surveys,  and  with  the  concurrence 
of  the  persons  to  whom  he  had 
been  addressed  by  the  owner  to 
procure  a  cargo,  proceeded  to  re- 
pair the  ship,  the  repairs  continu- 
ing from  the  29th  o^  June,  1839, 
till  the  4<th  o^  January  following  : 
the  expenses  of  the  repairs 
amounted  to  7132/.  3j.  Sd.,  a  sum 
much  exceeding  the  value  of  the 
ship  and  freight,  and  which  sum 
the  master,  not  being  able  to  pro- 
cure it  in  any  other  manner,  was 
compelled  to  borrow  on  bottomry, 
and  accordingly  executed  a  bot- 
tomry-bond, charging  the  ship, 
freight,  and  cargo  :  the  cargo, 
which  had  been  necessarily  taken 
out  during  the  repairs,  was  re- 
shipped,  and  the  ship  sailed  on 
the  6th  o^  January y  1840,  and  ar- 
rived with  the  cargo  at  Liverpool: 
the  obligees  of  the  bottomry-bond 
received  the  freight  under  a  de- 
cree of  the  court  of  Admiralty. 
It  did  not  appear  when  the  owner 
was  first  informed  of  the  accident 
to  the  ship;  but  it  appeared  that 
a  letter  from  Pernambuco,  dated 
the  14th  of  November,  1839,  and 


received  on  the  SOth  of  December , 
containing  an  intimation  that  *'  the 
Lord  Cochrane's  expenses  were 
likely  to  exceed  5000/.,  with  com- 
mission, discharging  and  reloading 
cargo,  &c.,*'  was  shewn  to  him,  and 
that,  OQ  the  same  day,  he  gave 
notice  of  abandonment  of  the  ship 
and  freight  to  the  respective  un- 
derwriters on  eachy  and  did  not 
interfere  in  any  way  afterwards  in 
respect  of  either  ship  or  freight. 

In  an  action  against  the  under- 
writers on  freight,  claiming  for  a 
total  loss,  by  a  special  verdict,  set- 
ting out  the  above  facts,  the  jury 
found  that  the  plaintiff  had  acted 
bondjidef  without  laches,  and  as  a 
prudent  owner  of  the  ship  and 
freight,  if  uninsured,  would  act: — 
Held,  — affirming  the  judgment  of 
the  Exchequer  Chamber, — that 
the  plaintiff  was  not  entitled  to 
recover  in  respect  either  of  a  total 
or  a  partial  loss  of  freight, — 
the  freight  having  actually  been 
earned,  and  its  receipt  by  the 
obligee  of  the  bottomry-bond 
being,  in  law,  a  receipt  by  the 
plaintiff.  Benson  v.  Chapman^  950. 
2.  Held,  also,  that  it  is  the  duty  of 
the  master,  in  case  of  damage  to 
the  ship,  to  do  all  that  can  be  done 
towards  bringing  the  adventure 
to  A  successful  termination,  — •  to 
repair  the  ship,  if  there  be  a 
reasonable  prospect  of  doing  so  at 
an  expense  not  ruinous,  —  and  to 
bring  home  the  cargo,  and  earn 
the  freight,  if  possible ;  that,  in 
the  absence  of  any  finding  to  the 
contrary,  it  must  be  assumed  that 
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thi»  duty  liai  been  pro|Jcrly  per- 
forined  ;  that,  irhcre  the  tniuter 
elects  to  repair,  the  mere  fact  of 
the  expencei  of  repair  ultimately 
proving  to  be  greater  than  the 
value  of  the  abip,  would  not  be 
Buflicient  to  «hew  that  he  acted 
beyoni)  the  scope  of  hiiBtuhoriijr, 
or  to  entitle  the  owner  to  treat 
him  01  being  no  longer  hit  agent 
M  Boon  ai  he  commenced  the  re. 
pairs ;  and  that,  as  the  (pccial 
verdict  did  not  find  that  the  owner, 
if  on  the  spot,  would  not  have  re- 
paired the  Bhipi  the  court  could 
not  infer  that  he  would  not  have 
done  BO.  16. 
3.  A  partisl  Ioib  of  freight  may  be 
recovered  upon  a  declaration  aver- 
ing  for  a  total  lost,   lb. 


INVENTOR. 
See  Lbttebs-Patbkt. 

IRISH  jaOGMENT. 
Assignment  of. 

1.  Marriage  docs  not  enure  as  an 
assignment  to  the  husband  of  a 
judgment  recovered  by  the  wife, 
in  Ireland,  before  the  marriage, 
under  the  9  G.  2.  c.  5.  (Irish), 
amended  by  the  25  G.  2.  c.  14. 
(Irish),  and  made  perpetual  by 
the  12  G.  3.  e.  19.  s.  S.  FUz- 
gernld  v.  FiUgeralil,  592. 

3,  Under  these  statutes,  an  ex- 
amined copy  of  tlie  inrolmcnt  of 
the  memorial  of  an  assignment  of 
such  judgment,  is  good  evidence 
of  that  assignment.    A. 


JOINT- STOCK. 

IRREGULARITY. 

See  Pbactick,  II. 

JOINT-STOCK  COMPANY. 

I.  CerlifieaU  of  RegUlration,  under 
7  *  8  F»c(.  c  lia 

1.  A  certificate  of  complete  regis* 
tratinn  granted  by  the  regislnu-  of 
joint-stock  companies  pursuant  lo 
the  7  &  8  Vict.  c.  lia  *.7.,  incor- 
porates the  company,  according 
to  t.  25.,  notwithstanding  the  deed 
omits  some  of  the  provi«ons  re- 
quired by  schedule  (A.)  to  be 
inserted  therein.  At  all  eventi, 
it  is  not  competent  to  a  share- 
holder, in  answer  to  an  action  for 
a  calt,  to  object  that  such  certi- 
Bcate  has  been  granted  upon  the 
production  of  an  iniufficient  deed. 
Tke  Banwen  Iron  Company  v. 
Damelt,  406. 

2.  Qutere,  whether  the  judgment  of 
the  registrar,  in  granting  or  with- 
holding a  certificate,  is  subject  lo 
review  ?     lb. 

II.  ConlracU  by  Directors. 
1,  In  an  action  brought  against  > 
joint-stock  company  completely 
registered  under  the  7  &  8  Fid. 
c.  no.,  for  goods  ordered  by  ppr- 
cons  in  their  employ,  and  supplied 
for  the  purposes  of  the  companr, 
and  used  by  them  in  their  vork^, 
— it  is  not  necessary  for  the 
ptaintitf  to  prove  that  the  persoiu 
who  gave  the  orders  were  auilin- 
rised  by  the  directors  so  to  do,  or 
that  tlie  contract  was  made  pur- 


JUDGE'S  ORDER. 
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suant  to  the  provisions    of  the 
company's  deed  of  settlement  and 
bye-laws.      Smith  v.    The    Hull 
Glass  Company^  668. 
2.  By  the  deed  of  settlement  of  a 
joint-stock  company,  completely 
registered  under  the  7  &  8  Vici. 
c.  110.,  it    vraSy    amongst    other 
things,  provided,   that  it   should 
not  be  lawful  for  the  company  to 
contract  any  debts,  in  conducting 
the  affairs  of  the  company,  be- 
yond the  sum  of  100/.  at  any  one 
time,  except  in  the  case  of  the 
purchase-money    for    a    certain 
newspaper,  of  which  the  board  of 
directors  might  leave  unpaid  any 
part  not  exceeding  1000/.,  and 
might  issue  '<  a  promissory  note,^ 
or  accept  •*  a  bill  of  exchange," 
on  behalf  of  the   company,   for 
such  balance:  —  Held,  that  the 
substance  of  the  authority  was, 
that  the  directors  might  contract 
a  debt  to  the  amount  of  1000/., 
and  secure  it   by  a    negotiable 
instrument ;  and  that  the  direct- 
ors, having  contracted  a  debt  to 
that  amount,  were  not  precluded 
from  giving  security  for  it,  vsith 
its  legal  accretions  J  by  several  notes 
or  billst  instead  of  a  single  note 
or  bill.     Thompson  v.  The   Wes- 
lej/an  Netospaper  Association,  849. 

JUDGE'S  ORDER. 
See  Bankrupt,  IV, 

JUDGMENT. 
See  Irish  Judgment. 

VOL.  TIII.  —  C.  B. 


JURAT. 
See  Affidavit. 


LANDLORD  AND  TENANT. 

L  Construction  of  Agreement, 

Tenancy  from  Year  to  Year^  —  ^. 
agreed  to  let,  and  B.  agreed  to 
hire,  a  piece  of  land  containing 
about  15  acres,  at  an  annual  sur- 
face-rent,— B.  to  use  the  land 
for  the  purpose  of  making  bricks, 
and  to  pay  to  ^.,  liis  executors, 
&c.,  %s.  per  1000  on  the  quantity 
made,  the  quantity  made  to  be 
not  less  than  4,000,000  annually ; 
the  ground  not  to  be  excavated 
beyond  the  depth  of  eight  feet, 
without  the  special  permission  of 
A.  in  writing.     A  portion  of  the 
land  being  required  by  a  railway 
company,  jB.'s  claim  for  compen- 
sation  in   respect   of  his    estate 
and  interest  in   the  land    so  re- 
quired, and  for  deterioration  to 
the  residue,  was^  referred  to  arbi- 
tration, under  the   provisions   of 
the     lands -clauses -consolidation 
act,  1845,-8  &  9   Viet.  e.  18. 
The  umpire,  by  his  award,  found 
that  the  interest  of  B.  under  the 
above    agreement    was    that    of 
merely  a  tenant  Jrom  year  to  year; 
and  he  assessed  the  compensation 
upon  that  basis :  —  Held,  that  the 
construction  put  by  the  umpire 
upon  the  agreement  was  correct ; 
and  that  evidence  tending  to  shew, 
38 
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that,  by  the  custom  of  the  brick- 
makiDg  trade,  brick  land  is  never 
hired  Jrom  year  to  year^  was  pro- 
perly rejected.  In  re  Stroud^  502. 

II.  Relation  qf  Trustee  and  Cestui 
que  trust— -Sftf  TRUstss. 

LAW-MERCHANT. 
See  967}  npte  A. 

LEASE. 

Damages  Jbr  Breach  qf  Contract  on 
Sale  qf-^See  Vendor  and  Pur- 

CHASBR. 

And  see  Covenant. 

LETTER. 
Contract  by — See  Agreement,  1. 

LETTER  OF  LICENCE. 
See  Debtor  and  Creditor. 

LETTER  S-PATENT. 

I.  Infringement  o/J 

!•  In  case  for  the  infringement  of  a 
patent,  the  ^claration  alleged 
that  the  plaintiff  was  the  inventor 

of  certain  improvements  in  ma- 
chinery for  covering  fibres,  ap- 
plicable in  the  manufacture  of 
braid  and  other  fabrics ;  that  the 
Queen  had  granted  him  a  patent 
for  his  invention ;  and  that  the 
defendant  had  infringed  it.  The 
defendant  pleaded, — firsts  non  con- 
cessit,  —  thirdly,  after  setting  out 
the  specification  (which  recited 
,  that  the  Queen  had  granted  to  the 
plaintiff  a  patent  for  improvements 


LETTER  S-PATENT. 

in  machinery  for  covering  fibres, 
applicable  to  the  manufacture  of 
braid  and  other  fabrics,  commu- 
nicated to  him  by  a  foreigner 
residing  abroad)  that,  before  the 
granting  of  the  patent,  the  plaintiff 
represented  to  Her  Majesty,  that 
in  consequence  qfa  communication 
made  to  him  by  a  certain  Joreignn, 
residing  abroad^  he,  the  plaintiff, 
was  in  possession  of  an  invention 
of  improvements  in  machinery  for 
covering  fibres,  applicable  in  the 
manufacture  of  braid  and  other 
fabrics;  that  Her  Majesty,  be- 
lieving, and  confiding  in  the 
truth,  and  acting  upon,  the  sug- 
gestion so  made  by  the  plaintiff 
as  aforesaid,  and  in  coniideratioD 
thereof,  granted  the  letters-patent 
in  the  declaration  mentioned ;  and 
that  such  representation  was  false; 
whereby  the  letters-patent  were 
null  and  void, — fifthly,  that  the 
alleged  invention  was  not  new,  — 
eighthly,  that  the  plaintiff  did  not 
by  his  specification  particularly 
describe  the  nature  of  his  inven- 
tion, and  in  what  manner  the  same 
was  to  be  performed,  —  ninthly, 
that  no  sufficient  specification  was 
inroUed.  At  the  trial,  the  plain- 
tiff put  in  the  letters-patent  and 
specification,  and  gave  evidence 
to  shew  that  a  machine  like  his 
had  never  been  in  use  before  the 
date  of  the  letters-patent : — Held, 
that  this  entitled  the  plaintiff  to  a 
verdict  upon  the  issue  joined  on 
first  plea.  Nickels  v.  Ross,  679. 
2.  Held,  also,  that  the  plaintiff  was 
entitled  to  a  verdict  on  the  issue 
joined  on  the  third  plea,  vMmit 
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antf  prdqf  that  the  invention  ijoas 
communicated  to  him  by  a  foreigner 
residing  abroad^  as  alleged  in  the 
petitioQ  recited  in  the  specifica- 
tion, —  a  party  availing  himself  of 
information  from  abroad,  being  an 
.  inventory  within  the  meaning  of 
the  21  Jac.  1.  c.  S.  s.  6.    lb. 

II.  Effect  of  Plea  of  Non  concessit. 

And  semblcf  that  the  plea  of  non 
concessit  did  not  impose  upon  the 
plaintiff  the  burthen  of  shewing 
that  the  crown  had  power  to  grant, 
until  evidence  had  been  given  on 
the  other  side  to  impeach  the 
patent;  and  that  the  averment 
in  the  declaration,  that  the  plain- 
tiff was  the  inventor  of  the  im« 
provements  for  which  the  patent 
was  granted,  not  having  been 
traversed*  the  defendant  was  not 
at  liberty  to  controvert  that  fact 
at  the  trial.    Nickels  v.  HosSt  679. 

III.  Construction  of  Specijication. 

I4  The  specification  stated  the  in- 
vention to  relate  to  "  certain  im- 
provements on,  or  additions  to, 
the  apparatus  or  parts  constituting 
what  are  called  braiding  or  plait- 
ing-machinesi  whereby  the  in- 
ventor was  enabled  to  produce, 
by  such  machines,  elastic  and  non- 
elastic  braids,  and  other  fabrics, 
with  elastic  or  non-elastic  strands, 
yams,  or  threads,  introduced 
lengthwise  of  the  fabric,  and  four 
or  more  in  the  same  surface  or 
plane,  or  mixtures  of  elastic  and 
noQ-elaatic  fibres  in  combination 


in  the  same  fabriCf — such  in- 
troduced elastic  and  non-elastic 
threads  or  strands  proceeding 
lengthwise  of  the  fabric  produced, 
and  not  partaking  of  the  move- 
ments of  the  braiding  or  plaiting 
threads  or  yams,  which,  in  the 
progress  of  working)  twist  around 
or  over  the  longitudinal  introduced 
threads^  and  plait  or  braid  amongst 
each  other.*'  And,  after  describ- 
ing the  ordinary  braiding-machine, 

—  in  which  all  the  threads  partake 
of  like  movements*  and  all  aid  in 
forming  a  fabric  of  plaited  threads^ 

—  the  specification  (referring  to 
the  annexed  drawings)  proceeded 
thus  to  describe  the  new  process : 
— <<  the  table  a  moves  on  a  hollow 
spindle,  which  is  Jixed  in  the  fram- 
ing of  the  machine*  by  screw  and 
nut  at  b^ :  through  the  tube  b,  the 
strand  or  thread  of  india  rubber* 
or  of  cotton,  or  of  other  fibrous . 
material*  which  is  to  form  one  of 
the  longitudinal  elastic  or  non- 
elastic  threads  of  the  fabric* 
passes  ;  the  upper  part  of  the  tube 
b  rising  to  such  a  position  amongst 
the  braiding  threads,  that*  in  the 
evolution  of  those  threads  from 
one  selvage  to  the  other  of  the 
fabric,  they  pass  under  and  over 
(and  lie  at  the  back  and  front  of 
the  fabric)  each  of  the  longitudinal 
threads  or  yarns;  hence,  the 
braiding  will  tie  the  longitudinal 
threads  into  a  fabric*  the  longi- 
tudinal threads  forming  the  length 
of  the  fabric,  and  the  braiding 
threads  forming  the  covering  (when 
sufficiently  closely  worked,)  and 
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the  tie-threads  of  the  rabric.*'  The 
jur}'  found  that  the  plain tifTg  ma- 
chine was  new,  but  that  the  use 
of  a  hollow  revolving  spindle  or 
tube  was  not  new: — Held,  that, 
inasmuch  as' the  plaintiff's  claim 
was  for  the  hollow  spindle,  not 
generally,  hut  Jixed,  this  finding 
did  not  negative  the  novelty  of 
the  plaintiff's  invention  ;'and  there- 
fore that  he  was  entitled  to  a 
verdict  on  the  issues  joined  on  the 
fiflh,  eighth,  and  ninth  pleas. 
Nickels  v.  Boss,  679. 

2.  In  the  construction  of  a  specifica- 
tion, the  whole  instrument  must 
be  taken  together,  and  a  fair  and 
reasonable  interpretation  given  to 
the  words  used  in  it.  Beard  v. 
Egertont  165. 

S.  A  specification  of  a  patent  for 
**  a  new  and  improved  method  of 
obtaining  the  spontaneous  re-pro- 
duction of  all  the  images  received 
on  the  focus  of  the  camera  ob- 
scura,**  in  describing  the  process, 
stated  it  to  be  divided  into  five 
operations:  <<The  first  consists 
in  polishing  and  cleaning  the  silver 
surface  of  the  plate,  in  order  to 
properly  prepare  or  qualify  it  for 
receiving  the  sensitive  layer  or 
coating  (iodine),  upon  which  the 
action  of  the  light  traces  the 
design :  the  second  operation  is, 
the  applying  that  sensitive  layer 
or  coating  to  the  silver  surface: 
the  third,  in  submitting  in  the 
camera  obscura  the  prepared  sur- 
face or  plate  to  the  action  of  the 
light,  so  that  it  may  receive  the 
images:   the  fourth,  in  bringing 


out  or  making  appear  the  imajre, 
picture,  or  representation,  which 
is  not  visible  when  the  plate  it 
first  taken  out  of  the  camera  ob- 
scura :  the  fiflh  and  last  operation 
is,  that  of  removing  the  sensitive 
layer  or  coating,  which  would  con- 
tinue to  be  affected  and  undergo 
different  changes  from  the  action 
of  light,  — this  would  necessarily 
tend  to  destroy  the  design  or 
tracing  so  obtained  in  the  camera 
obscura.'-'  It  then  proceeded  to 
give  a  description  of  the  first  ope- 
ration,—  preparing  the  silver  sur- 
face of  the  plate  ;  the  concluding 
part  of  which  directed  that  nitric 
acid  dissolved  in  water  should  be 
applied  three  different  times,  the 
plate  being  each  time  sprinkled 
with  pounce  and  lightly  rubbed 
with  cotton:  adding, — **  When 
the  plate  is  not  intended  for  im- 
mediate use  or  operation,  the  acid 
may  be  used  only  twice  upon  its 
surface  after  being  exposed  to 
heat :  the  first  part  of  the  opera- 
tion, that  is,  the  preparation  as 
far  as  the  second  application  of 
the  acid,  may  be  done  at  any  time: 
this  will  allow  of  a  number  of  plates 
being  kept  prepared  up  to  the 
last  slight  operation:  it  is,  hoxDtcer^ 
considered  indispensible,  that,  just 
before  the  moment  of  using  the 
plates  in  the  camera,  or  the  repro^ 
ducing  the  design^  to  put  at  Uast 
once  more  some  acid  on  the  plate, 
and  to  rub  it  lightly  with  pounce, 
as  before  stated  :  finally,  the  plate 
must  be  cleaned  with  cotton  from 
all  pounce  dost  which  may  be  on 
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the  surface,  or  its  edges.**    In  a 
subseq  uent  part  of  the  specifica- 
tion,  having  described  the  second 
operation,  viz.  the  application  of 
the  iodine,  the  inventor  observed : 
*<  Afler  this  second  operation  is 
completed,  the  plate  is  passed  to 
the  third  operation,  or  that  of  the 
camera  obscura :  whenever  it  is 
possible,  the  one  operation  should 
immediately  folUm  the  ot/ter :"  ^^ 
Held,  that,  taking  the  whole  spe- 
cification together,  the  direction 
as  to  the  /AiVtif  application  of  acid, 
was  not  to  be  understood  to  be  a 
direction  to  apply  the  acid  ajler  the 
second  operation,  viz.  the  coating 
the  plate  with  iodine,  —  which,  it 
was    proved,  would    render    the 
whole  process  abortive,  —  but  to 
apply  it  as  part  of  the Jirst  opera- 
tion; and  that  the  specification 
gave  sufficient  information  to  an 
operator  of  reasonable  skill.  Beard 
V.  Egeriortf  165. 


LIBEL. 
Privileged  Communication 
Slander. 


—  See 


LIMITATION. 
Of  Actions  and  Suits. 

Under  3  &  4?  FT.  i.  c.  27.]  —  1.  The 
object  of  the  statute  3  &  4  W.  4. 
c.  27.,  was,  to  settle  the  righu  of 
persons  adversely  litigating  with 
each  other ;  not  to  deal  with  cases 
of  trustee  and  cestui  que  trust, 
where  there  is  but  one  single  in- 
terest, viz.  that   of  the  person 


beneficially    entitled.      Garrard^ 
dem.,  Tuck,  ten.  231. 

2.  A  cestui  que  trust  who  enters  into 
possession  of  land,  becomes,  at 
law,  tenant  at  will  to  the  trustee  : 
where,  therefore,  the  equitable 
owner  of  an  estate,  a  term  in  which 
has  been  assigned  to  attend  the 
inheritance,  is  in  possession,  the 
right  of  entry  under  the  2nd 
section  of  the  3  &  4  fF.  4.  c.  27. 
accrues  only  upon  the  determina- 
tion of  the  tenancy  at  will  result- 
ing from  such  possession.    lb. 

3.  Tlie  3rd  section  of  the  3  &  4  IV.  4. 
c,  27*  does  not  apply  to  the  case 
of  a  cestui  que  trust  holding  pos- 
session of  land  under  tlie  trustee. 
lb. 


MAPS. 
See  Costs,  II.  2. 

MARRIAGE. 

Effect  oft  as  to  the  Wife's  Choscs  in 
Action  —  See  Irish  Judgment. 

MASTER  AND  SERVANT. 

Contract  of  Hiring. 

I.  A.  was  engaged  by  B.f  as  clerk, 
under  a  contract  of  hiring  for  two 
years,  to  conduct  the  business  of 
a  shipping-agent  at  Southampton. 
In  the  course  of  such  employ,  it 
was  the  duty  of  i^.  to  pay  freight, 
dock-dues,  &c.,  to  meet  which  B. 
remitted  the  necessary  funds.  A. 
wrotq  to  B.  for  a  remittance  of 
3  S  3 
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MONEY  PAID. 


HO/.^  incloBiDg  an  account  of  the 
purposes  for  which  it  was  re- 
quired,-*-one  of  them  being  the 
payment  of  SO^.,  salary  due  to 
himself.  Ten  days  aflerv^rds,  J9. 
Bent  A.  lOOL  inclosed  in  a  letter  di- 
recting him  to  apply  the  money  for 
^'business  purposes."  Shaving  ap- 
propriated SOiCi  of  the  money  insatis- 
faction  of  his  salary,  J9.  discharged 
him.  In  assumpsit  by  A.  against 
J9.  for  breach  of  the  contract  of 
hiring,  B.  pleaded  a  plea  justifying 
the  discharge  of  ^.  on  the  ground 
of  his  having  wrongfully  land  im- 
properly misappropriated  the  mo- 
ney remitted,  and  wrongfully  and 

•  improperly  disobeyed  B.'s  orders 
to  apply  the  money  to  *^  business 
purposes."  The  judge  left  it  to 
the  jury  to  say  whether  the  plain- 
tiff had  been  guilty  of  any  wrong- 
ful and  improper  misappropriation 
of  the  moneys  intrusted  to  him  by 
the  defendant,  or  of  any  wrongful 
or  improper  disobedience  of  or- 
ders c — Held,  that  this  was  a 
proper  direction ;  and  that  the 
judge  was  not  bound  to  tell  the 
jury  that  it  was  not  necessary,  to 
justify  the  dismissal  of  the  plaintiff^ 
that  he  should  have  been  guilty  of 
any  moral  delinquency.  Smith  v. 
Thompson^  44. 

2.  Held  also,  that,  in  awarding  a 
sum  equal  to  twelve  months' 
salary,  the  plaintiff  having  been 
discharged  after  about  one  quar- 

■  ter's  service, — the  jury  had  not 
given  excessive  damages.    lb. 


MEMORANDA. 
Death  of  Coliman^  J.  SSS. 
Promotion  of  Talfourd^  J.  S3S. 

MEMORIAL. 

Of  Astignment — 8e»  laiSH  Judg- 
ment, 2. 

MINES. 
See  Covenant. 

MISDIRECTION. 
See  New  Trial. 

MONEY  HAD  AND  RECEIVED. 
See  Contract,  I. 

MONEY  PAID. 

Where  mdintainabk. 

A;  being  indebted  to  B.,  gave  him 
an  order  upon  C,  his  agent,  who, 
upon  its  being  presented,  decllDed 
to  pay  it,  but  said  he  would  set  it 
off  against  a  larger  debt  due  from 
B.  to  one  D,|  for  whom  C  was 
authorised  to  collect  debts.  C. 
accordingly  credited  JS.  with  the 
amount  mentioned  in  the  order^ 
and  debited  the  account  of  D. 
with  that  amount ;  and  J9.  after- 
wards gave  A.  a  letter  of  indem- 
nity against  any  proceedings  B. 
might  take  against  him  in  respect 
of  his  debt.  B,  having  subse- 
quently sued  ^.,  and  obtained 
judgment  against  him  (the  action 
being  defended  in  ^/s  name  by 
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D.)f  A.  paid  the  amount  to  avoid 
an  execution:  —  Held,  that  the 
circumstances  raised  an  implied 
request  by  D.  to  A,  to  pay  the 
money ;  and  that  the  sum  so  paid, 
was  recoverable  against  D.  in  an 
action  for  money  paid  by  A,  toD.'s 
use.    Lems  v.  CampbM^  541» 

And  see  Contract,  III. 

Railway  Shares. 

MUTUAL  CREDIT. 
See  Bankruft,  II. 


NAME. 
See  Bill  of  Exchange,  V.  2. 

NEGLIGENCE. 
See  Case. 

NEW  TRIAL. 
Alleged  Misdirection. 

It  is  no  ground  for  a  new  trial,  that 
the  judge  lefl  to  the  jury  as  a 
question  of  fact,  that  which  he 
should  himself  have  decided  as  a 
matter  of  law, — unless  the  ob- 
jection was  presented  to  the  no- 
tice of  the  judge  at  the  trial. 
Doe  d.   Strickland  v.  Siricklandf 

.     724.. 

NIL  DICIT. 

See  Bankrupt,  IV. 


NON  CONCESSIT. 
Effect  qf^See  Letters-Patent,  IL 

NOT  GUILTY. 
See  Pleading,  II* 

NUISANCE. 
See  Practice^  IV. 


OUTLAWRY. 

I.  Affidavit  for  Distringas  to  Qui* 

latjory* 

An  affidavit  for  a  distringas  to  out* 
lawry,  stating,  that  the  answers 
to  the  attempts  made  to  serve  the 
defendant  with  the  writ  of  sum- 
mons at  his  last  known  residence 
here,  were,  that  the  defendant  Is 
abroad,  that  all  reasonable  means 
and  diligence  have  been  inef- 
fectually used  to  serve  the  de- 
fendant personally,  and  that  the 
deponent  believes  the  defendant 
keeps  out  of  the  way  to  avoid 
service, — is  sufficient;  a  less  de- 
gree of  particularity  being  re- 
quired on  such  an  application, 
than  on  moving  for  a  distringas  to 
compel  appearance.  Dicks.  Bea^ 
van^  621* 

II.  Teste  of  Exigi  Facias. 
In  proceeding  to  outlawry  by  writ 
of  summons  and  distringas^  the 
first  exigi  facias  is  properly  tested 
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on  the  day  on  which  the  dUtringai 
is  returned.   Dick  ▼.  Beavan^  621. 

III.  Teste  of  Allocatur  Exigent. 

In  proceeding  to  outlawry  after  final 
judgment,/ the  writ  of  allocatur 
exigent  is  properly  tested  on  the 
day  of  the  return  of  the  exigi 
Jacias,  and  need  not  bear  teste 
upon  the  quarto  die  post*  Cox  v. 
JBeavoHf  SS4. 

IV.  Amendment  of  Order  for  Dis- 
tringas. 

A  judge's  order  for  a  distringas  was 
made  and  dated  on  the  12th  of 
October^  upon  a  defective  affidavit : 
the  affidavit  was  amended,  and 
re-sworn  on  the  1 3th,  and  the 
order  was  then  delivered  out  as 
of  the  12th.  Upon  a  motion  to 
rescind  the  order  apd  subsequent 
proceedings  thereon,  the  Court 
allowed  the  date  to  be  altered  to 
the  I3th,  upon  payment,  by  the 
plaintiflT,  of  the  costs  of  the 
amendment  and  of  the  application 
to  rescind  the  order.  Dick  v. 
Beavanf  621. 


PARK. 
In  tjohom  the  Property  in  Deer, 

1.  Deer  in  a  park  (though  an  antient 
and  legal  park)  may  be  so  tame 
and  reclaimed  from  their  natural 
wild  state,  as  to  pass  to  executors 
as  personal  property.  Morgan  v. 
The  Earl  of  AOcrgavenny,  768r 


S.  In  trover  by  executors  against  the 
heir,  for  deer  in  a  park,  it  appeared 
in  evidence  that  the  park  was 
originally  about  900  acres  in  ex- 
tent, but  that,  in  comparatively 
modern  times,  some  adjoining 
land  had  been  thrown  into  it ; 
that  a  considerable  herd  of  deer 
(600  and  upwards)  had  always 
been  kept  therein  ;  that  the  deer 
were  attended  by  keepers,  and 
fed  in  the  winter,  with  hay,  beans, 
and  other  food ;  that  the  does 
were  watched  at  falling  time,  and 
the  fawns  marked  as  they  dropped ; 
and  that  some  of  the  deer  were 
occasionally  selected  from  the 
herd,  by  means  of  dogs*  and  stalled 
and  fattened  for  consumption  or 
for  sale  to  venison-dealers.  There 
was  also  a  considerable  body  of 
documentary  evidence  to  shew 
that  the  park  had  a  legal  origin. 
In  his  summing  up,  the  judge  told 
the  jury,  that,  by  the  general  law, 
deer  in  a  park  went  to  the  heir- 
at-law  of  the  owner  of  the  park, 
but  that  deer  which  were  tanie 
and  reclaimed  became  personal 
property,  and  went  by  law  to  the 
personal  representative  of  the 
owner  of  the  deer,  and  not  to  the 
heir  of  the  owner  of  the  park  : 
and  he  left  it  to  them  to  say  whe- 
ther the  place  in  question  was 
proved  by  the  evidence  to  have 
been  an  antient  park,  with  the 
legal  rights  of  a  park;  telling  them, 
that,  if  it  had  been  an  antient 
park,  and  the  boundaries  could 
not  now  be  ascertained,  though 
the  franchise  might  thereby  be- 
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come  forPeited  in  reference  to  the 
crown,  that  would  not  afiect  the 
question  between  the  parties  rela- 
tive to  the  deer, — that  question 
being,  whether  the  deer  were  tame 
and  reclaimed,  which  must  be  de- 
termined by  the  nature  and  state 
of  the  animals,  and  of  the  place 
in  which  they  were  kept,  and 
their  mode  of  treatment :  and  he 
then  left  them  in  writing,  the  fol- 
lowing questionsi— -1.  Whether 
they  found  for  the  plaintiff  or  for 
the  defendant, — 2.  Whether  they 
found  the  place  to  be  an  antient 
park,  with  the  incidents  of  a  legal 
parky — 3.  Whether  the  bounda- 
ries could  be  ascertained  by  dis- 
tinct marks.  The  jury,  in  answer 
to  the  second  question  so  put,  said 
they  found  the  place  to  be  an 
antient  park,  with  all  the  incidents 
of  a  legal  park;  and,  in  answer  to 
the  third  question,  that  the  bound- 
aries of  the  antient  park  could  be 
ascertained.  As  to  the  first  ques- 
tion, they  expressed  a  desire  to 
abstain  from  answering  it;  but, 
upon  being  required  to  say  whe- 
ther they  found  for  plaintiff  or  for 
defendant,  they  found  for  plaintiff 
— observing  **  that  the  animals 
had  been  originally  wild,  but  hAd 
been  reclaimed:" — Held,  that  the 
direction  was  correct,  and  the 
verdict  sufficient,  in  point  of  law; 
and  that  the  evidence  was  such  as 
was  proper  to  be  submitted  to  the 
jury.  Morgan  v.  The  Earl  of 
Abergavenny,  768. 


PAST  COHABITION. 
See  Annuity. 

PATENT. 
See  Letters-Patent. 

PAUPER. 

Suing    in  Forma   Pauperis— -  iS!(e 
County-Court,  IL  3*  4. 

PLANS. 
See  Costs,  II.  2. 

PLEADING. 

I.  Declaration  on  Guarantee  —  See 
Guarantee. 

II  Not  guilty,  in  Case* 

In  case  for  words  not  actionable 
per  se,  averring  special  damage, 
"  not  guilty "  puts  in  issue  not 
only  the  speaking  of  the  words, 
but  also  the  special  damage 
alleged.     JVilby  v.  Elsion,  142. 

III.  IVant  of  Consideration,  Fraud, 
&c.  —  See  Bills  of  Exchange, 
IV. 

IV.  Confession  and  Avoidance-'^ 

Post,  \U  VU. 

V.  Defeasance  —  See  Debtor  and 

Creditor. 

VI.  Informal  Traverse. 
In  case  against  engineers  for  so  negli- 
gently constructing  and  erecting  a 
machine,  that  it  exploded,  and 
killed  the  husband  of  the  plaintiff. 
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the  defendants  pleaded,  that,  at 
tlie  time  of  the  accident,  the 
machine  was  unfit  for  use,  by 
reason  of  the  dampness  of  the 
brick-work  in  which  it  was  set ; 
that  they  so  informed  the  de- 
ceased, and  cautioned  him  not  to 
use  it ;  and  that,  by  reason  of  the 
premises,  the  machine  exploded, 
as  in  the  declaration  mentioned, 
concluding  with  a  verification: 
Held,  that  the  plea  did  not  present 
a  confession  and  avoidance  of  the 
whole  cause  of  action,  but  was  an 
informal  traverse  of  a  part  only, 
and  therefore  bad.  Dakin  v. 
Brovon,  92. 

VIL  Justification  in  Trespass* 

1.  QuarCf  to  what  extent  a  seizure 
of  goods  under  a^.^a.  can  be 
justified,  when  properly  pleaded, 
where  the  possession  of  the  goods 
has  been  illegally  obtained.  The 
Duke  of  Brunsvoick  v.  Slowmanf 

317. 

2.  In  trespass  by  A.  against  B.  for 
false  imprisonment,  B,  pleaded 
thtft  </•  &  recovered  a  judgment 
against  A*  in  the  sheriff's  court, 
London^  —  that  A.  was  sum- 
moned, and  appeared  before  the 

'  judge  of  that  courts  who  ordered 
the  sum  recovered  to  be  paid  by 
instalments,  —  that  the  first  instal- 
ment was  demanded  and  not  paid, 
—that  the  judge  duly,  by  warrant 
under  his  hand  and  seal,  according 
to  8  &  9  Vict.  c.  127.,  ordered  the 
officer  of  the  court  to  take  A.y  and 
convey  him  to  prison  for  40  days, 
•—  and  that  B.,  as  the  attorney  of 


t/.  S.t  delivered  the  warrant  to 
the  officer,  who  took  A.  Replica- 
tion, that,  by  this  order,  it  was 
not  directed  that  A.  should  be 
committed,  modo  et forma: — ^Held, 
that  the  warrant  issued  did  not 
support  the  plea,  which  must  be 
taken  to  aver  the  existence  of  a 
legal  warrant;  and  that  the  de- 
fendant, having  acknowledged 
actual  participation  in  the  act  of 
trespass,  by  pleading  in  confes- 
sion and  avoidance,  could  not  pro- 
tect himself,  upon  this  issue,  by 
shewing  that  he  had  merely  acted 
as  the  attorney  of «/.  S.  Kinning 
V.  Buchanan,  271* 

VIIL  Plea  puis  darrein  Continuance 
—  See  1m  sot  VENT  Debtor,  2. 

IX.  Replication  de  Injuria* 

1.  The  general  traverse  de  injuria 
can  be  replied  to  those  pleas  only 
which  shew  that  the  plaintiff  had 
not  at  any  time  a  cause  of  action 
against  the  defendant.  CatteraU 
v.Lees,  113. 

2.  Where  a  plea  justifies  a  trespass 
under  a^.Ja.^  on  the  ground  that 
the  outer  door  was  open  at  the 
time  of  the  entry  and  seizure,  that 
allegation  is  put  in  issue  by  the 
replication  de  injurid.  The  Duke 
of  Brunswick  v.  Sloxvman^  317. 

POWER, 

Of  Appointment,  horn  executed. 

Attestation  of  Publicaiion.'] — 1.  Cer- 
tain estates  were  settled,  by  deed, 
to  the  use  of  such  person  or  per- 
sons, in  such  paru,  shares^  &c  as 


POWER. 

S.  S.  should,  by  deed,  as  therein 
mentioned,   or  by  her  last  will 
and  testament  in  writing,  or 'any 
writing  purporting  to  be,  or  in  the 
nature  of,  her  last  will  and  testa- 
ment, "  to  be  by  her  signed  and 
published  in  the  presence  of,  and 
attested  by,  two  or  more  credible 
witnesses,    direct     or     appoint." 
S.  S,  made  a  will,    which   was 
signed  and  sealed  by  her  in  the 
presence    of   two    witnesses,    to 
whom  she  at  the  time  declared  it 
to  be  her  last  will  and  testament. 
The  attestation  clause  was  thus : 
"  Signed  and  sealed  in  the  pre- 
sence of  A.  B.,  a  Dr  —  Held, 
that  this  was  a  sufficient  "  publi- 
cation,"  and  consequently  that  the 
power  was  well  executed.     Vin- 
cent V.  The  Bishop  of  Sodor  and 
Many  905. 
2.  A  power  was  reserved  to  a  mar- 
ried woman  to  dispose  of  personal 
property  by  her  last  will  and  testa- 
ment in  writing,  to  be  by  her  duly 
made  and  published  in  the  pre- 
sence of,  and  to  be  attested  by, 
two  or  more  credible  witnesses. 
The  donee,  by  her  will,  without 
any  reference  to  the  power,  or  to 
the  subject-matter,  bequeathed  to 
her  husband  •*  all  that  she  did  and 
should    or  would    thereafter   be 
entitled  to,  or  "should  possess;" 
concluding  thus:  —  "Signed  by 
me,  E.  J.,  February  24.  1831,  in 
the  presence  of  two  witnessesj^and 
then  followed  the  signatures  of  the 
witnesses : —Held,  that  this  was 
not  a  due  execution  of  the  power. 
Johns  V.  Dickinson^  934. 
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PRACTICE. 
L  Service  of  Rules,  &c. 
See  Arbitraiibnt,  II. 

II.  Irregularity. 
Waiver.']  —  Obtaining  time  to  plead 
(without  any  order  or  consent- 
summons),  is  a  waiver  of  any  irre- 
gularity in  the  rule  to  plead. 
Carpenter  v.  HaU^  84. 

III.  Frivolous  Demurrer — Post^ 

IV. 

IV.  Trial. 

In  case  against  the  defendants  [for 
disturbing    the    plaintiff    in    his 
occupation  of  an  hotel, — ^'the  de- 
fendants pleaded  that  they  were 
a  joint-stock  company,  registered 
pursuant  to  the  8  &  9  Vict.  c.  110. 
for  the  purpose   of  establishing 
and  carrying  on  a  communication, 
by  means  of  steam-boats,  between 
England   and    certain    ports    of 
France^  being  a  purpose  of  great 
general  and  public  utility  and  ad- 
vantage;   that  it  was  necessary 
for  them,  for  the  purpose  of  car- 
rying on  the  said  communication, 
to   construct   and  repair  steam- 
boats and  other  vessels,  and  the 
machinery  thereof;   that  it  was 
greatly  for  the  public  advantage 
that   the   said   construction  and 
repairs  of  the   said   steam   and 
other  vessels  should  be  executed 
at  some  convenient  place  near  to 
the  port  of  F.t  because  the  same 
could  be  there  done  at  less  ex- 
pense, and  so  the  company  would 
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be  enabled  to  charge  the  pubh'c 
lower  rates  or  fares;  that  the 
premises  where  the  alleged  nui- 
sances were  committed,  were  a 
convenient  place  near  to  F.  for 
the  purpose  aforesaid;  and  that 
*  the  noises,  &c.,  complained  of^ 
were  necessarily  and  unavoidably 
made  in  the  execution  of  such 
repairs,  &c. 

The  plaintiff  replied,  admitting 
that  the  defendants  were  a  joint- 
stock  company  registered  pursu- 
ant to  the  statute,  de  injuria  sud 
propriA  absque  retiduo  causa; 
and  added  the  similiter ;  and,  on 
tlie  7th  of  July^  delivered  the 
Issue,  with  notice  of  trial  for  the 
then  next  assises. 

On  the  17th  of  «/u(y,  the  de- 
fendants gave  notice  that  they 
had  struck  out  the  similiter,  and 
delivered  a  demurrer  to  the  repli- 
cation, on  the  ground  that,  the 
plea  not  consisting  of  mere  matter 
of  excuse,  de  injuria  was  inappli- 
cable. On  the  29th,  a  judge,  on 
summons,  set  aside  the  demurrer 
as  frivolous,  and  ordered  that  the 
issue  delivered  should  stand,  and 
the  cause  be  tried  accordingly.  The 
cause  was  tried,  and  the  plaintiff 
obtained  a  verdict :  — 

Held,  that  the  order  was  pro- 
perly made,  and  the  trial  regular. 
Hegingboiham  v.  The  Eastern' 
and'  Continental  -  Steam  -  Packet 
Company,  337. 

V.  Quashing  Writ  of  Error —  See 
Writ  of  Error. 


PRISONER. 

Discharge  from  Execution  —  Plain' 

tiff  dead* 

The  defendant  was  taken  in  execu- 
tion upon  a  ca.  sa.  at  the  suit  of 
the   plaintiff,  in   June,  1841;  in 
August  in    the    same    year,  the 
plaintiff  lefc   England^  and    was 
shortly    afterwards    seen    at   St. 
Petersburghf  but  had  never  been 
heard  of  since.     Upon  an  affidavit 
of  these  facts,  and  shewing  rea- 
sonable ground  to  induce  them  to 
believe  that  the  plaintiff  was  dead, 
and  alleging  that  proper  search 
had  been  made,  and  no  trace  of  a 
will   or  grant    of   administration 
found, — the  court  (in  1849)  or- 
dered the  defendant  to  be  dis- 
charged   from    custody,  without 
regard  to  any  supposed  lien  of  the 
attorney  for  cosu.   Camp  v.  Pole, 
375. 
[In  a  subsequent  case,  '^Ridsdale  t. 
Latour,  £.  T.  1851, — the  court  de- 
clined to  order  the  prisoner's  dis- 
charge; but  they  referred  it  to  the 
master  to  advertise  for  next  of  kin 
of  the  plaintiff,  at  the  defendant's 
cost.] 

PRIVILEGED      COMMUNICA- 

TION. 

See  Slander. 

PROHIBITION. 
See  County-Court,  I. 

PROMISSORY  NOTE. 
See  Bill  of  Exchange, 


PROTECTED  TRANSACTIONS. 


REPLEVIN, 
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PROTECTED  TRANSAC- 
TIONS. 

See  BAMKRUPTy  IV. 


PUIS  DARREIN  CONTINU- 
ANCE. 

Plea  —  Sec  Insolvent  Debtor,  2. 


RAILWAY  COMPANY. 

ArhUraiion  under  8  4*  9  VicL  c.  1 8. 

See  Arbitrament,  I. 

RAILWAY  SHARES. 

Spurious  Certificates. 

I.  On  the  10th  of  March,  1847,  A. 
employed  B.f  a  share-broker  and 
member  of  the  London  Stock- 
Exchange,  to  sell  for  him  certain 
documents  which  purported  to  be 
scrip  or  certificates,  each  for  fifty 
shares,  in  a  projected  railway  com- 
pany. On  the  27th,  B.  sold  these 
certificates  to  C,  and  handed  over 
the  proceeds  to  A.  The  cer- 
tificates being  subsequently  found 
to  be  forged,  B,  was,  on  the  11th 
of  Mai/,  called  upon  and  obliged 
to  pay  (pursuant  to  a  resolution 
of  a  committee  of  the  Stock-Ex- 
change) to  C  a  certain  agreed 
value  as  for  genuine  certificates  of 
that  company,  and  which  consi- 
derably exceeded  the  price  for 
which  he  had  sold  the  spurious 
certificates.    In  an  action  by  B, 


against  A.  to  recover  t!ie  sum  so 
paid  by  him  to  C,  the  declaration 
contained  a  special  count  averrinj^ 
a  promise  by  A.  that  the  certifi- 
cates  were  genuine,  and  a  count 
for  money  paid.  Upon  the  latter 
count,  A,  paid  into  court  the  sum 
he  had  received  on  tlie  original 
sale,  with  interest :  —  Held,  that 
B.  was  not  entitled  to  recover  upon 
the  special  count,  there  being  no 
promise,  express  or  implied,  that 
the  certificates  were  genuine ;  and 
that,  under  the  count  for  money 
paid,  B.  was  only  entitled  to  re- 
cover the  amount  actually  paid  by 
him  to  A.  JVesiropp  v.  Solomon^ 
345 
2.  Held  also,  that  the  resolution  of 
the  committee  of  the  Stock-Ex- 
change, made  after  the  transaction 
was  completed,  however  it  might 
bind  the  members  of  that  body, 
could  not  affect  A.    lb. 


REASONABLE  TIME. 
See  Contract,  II. 

REGISTRATION. 

Under  7SfS  Vict.  c.  1 10.— Sere  Joint- 
Stock  Company,  I. 

RENT-CHARGE. 
See  Costs,  V. 


REPLEVIN. 

For  Tilhe^Reni- Charge 
Costs,  V. 


^See 
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RIGHT  OF  ENTRY. 
See  Dower. 


SALE. 

Delivery  and  Acceptance^  to  satisfy 
the  29  CUir.  2.  c.  3.  s.  17. 

A.  contracted  with  B.  to  purchase 
of  him  the  trunks  of  certain  oak 
trees,  then  felled,  and  lying  at 
Hadnocht  ahout  twenty  miles  from 
Chepstow.  The  course  was,  for 
AJs  agent  to  select  and  mark 
those  portions  which  he  intended 
to  purchase,  and  for  B.  to  sever 

.  the  tops  and  sidings,  and  float  the 
trunks  down  the  river  JVye  to  A's 
wharf  at  Chepstow,  and  there  de- 
liver them.  After  a  portion  of  the 
timber  had  been  delivered,  and  the 

'  whole  paid  for,  B-  became  bank- 
rupt :  whereupon  A,  sent  his  men 
to  B.'s  premises  at  Hadnock,  and 
6ev.ered  and  carried  away  the 
marked  portions  of  certain  trees : 
—  Held,  that  no  property  in  the 
trees,  or  any  portion  of  the  trees, 
which  had  not  been  delivered  by 
J3.,  passed  to  A.  by  the  contract ; 
and  that  there  was  no  delivery  or 
acceptance  to  satisfy  the  statute 
of  frauds :  and,  consequently,  that 
the  assignees  of  B.  were  entitled 
to  recover  the  value,  in  trover. 
Acratnan  v.  MorricCy  449. 

And  see  Vendor  and  Purchaser. 

SCRIP. 
Sec  Railway  Shares. 


SHERIFF. 

Illegal  Seixure  under  a  Fi.  Fa. 

1.  Where  a  plea  justifies  a  trespasi^ 
under  B^fa^f  on  the  ground  that 
the  outer  door  was  open  at  the 
time  of  the  entry  and  seizure,  that 
allegation  is  put  in  issue  by  the 
replication  de  injuricL  The  Duh 
of  Brunswick  v.  Siowman^  S17. 

2.  A.,  a  sheriff's  officer,  to  whom  a 
writ  o^Ji.fa.  was  directed,  offered, 
for  a  pecuniary  consideration,  to 
delay  its  execution  for  a  few  days. 
J9.,  who  exercised  the  office  of 
bailiff  to  the  sheriff,  in  partnership 
with  it,  afterwards  illegally  ex- 
ecuted the  writ,  by  breaking  open 
an  outer  door;  and il. subsequently 
withdrew  his  men  from  possession, 
on  payment  of  the  amount  in- 
dorsed on  the  writ,  and  of  a  bonus 
to  himself:  — Held,  sufficient  to 
warrant  the  jury  in  finding  A.  to 
be  a  co-trespasser,  as  having  au- 
thorised the  unlawful  act  of  his 
partner,  B.     lb. 

3.  In  such  a  case,  the  damages  are 
peculiarly  in  the  discretion  of  the 
jury :  and  they  may  include  the 
sum  paid  for  the  withdrawal  of 
the  execution.     76. 

4.  Quarey  to  what  extent  a  seizure 
of  goods  under  a  Jl.  fa.  can  be 
justified,  when  properly  pleaded, 
where  the  possession  of  the  goods 
has  been  illegally  obtained,    lb. 
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Words  not  actionable  without  Special 
Damage, 

1.  Of  a  School-mistress.'^  —  The 
words  **  You  are  living  by  impos- 
ture :"  "You  used  to  walk  St. 
PauVs  Church  Yard  for  a  living," 
—  spoken  of  a  woman  with  the 
intention  of  imputing  that  she  was 
a  swindler  and  a  prostitute,  —  are 
not  actionable,  without  special 
damage.     Wilby  v.  Elston,  142. 

In  case  for  words  not  actionable 
per  se,  averring  special  damage, 
"not  guilty" puts  in  issue,  not  only 
the  speaking  of  the  words,  but  also 
the  special  damage  alleged.    lb. 

2m  Of  a  Dissenting  Minister.']  —  A 
declaration  for  slander  and  libel 
stated,  by  way  of  inducement^  that 
the  plaintiff  was  minister  of  a  dis- 
senting congregation  at  T.,  de- 
riving emoluments  from  his  said 
calling  ;  that  he  had  formerly  been 
a  draper  at  S.,  in  partnership  with 
H.  P.f  his  brother-in-law ;  that  the 
partnership  had  been  dissolved, 
and  that  there  were  certain  ac- 
counts and  money  transactions 
between  the  plaintiff  and  H.  P.  in 
relation  thereto ;  that  false  and 
scandalous  reports  concerning  the 
•  plaintiff  and  the  said  partnership 
accounts  and  transactions  had  been 
circulated  among  the  congregation 
at  T.,  and  it  was  proposed  that  one 
E.  H.  should  examine  into  the 
said  accounts  and  transactions,  on 
the  part  of  the  plaintiff;  and  that 
a  correspondence  and  discussion 


afterwards  took  place  between  tlie 
defendant  and  one  R.  A.f  relating 
to  those  accounts  and  transac- 
tions: the  first  count,  then  pro- 
ceeded to  allege  that  the  defendant, 
intending  to  injure  the  plaintiff  in 
his  office  and  character  of  minister 
of  the  congregation  at  T.,  and  to 
cause  him  to  be  deprived  of  that 
office,  &c.,  in  a  discourse,  of  and 
concerning  the  plaintifi^  and  of 
and  concerning  him  in  his  said 
calling  and  ministry,  and  of  and 
concerning  the  said  partnership, 
and  the  said  accounts  and  money 
transaction  with  //.P., spoke  these 
words, — with  proper  innucndos, — 
"  I  do  not  go  by  reports :  I  go  by 
a  knowledge  of  facts*  Mr.  ff» 
(the  plaintiff)  is  a  rogue;  and  I 
can  prove  him  to  be  so,  by  the 
books  at  S.  Mr.  //•  pretends  to 
say  he  has  been  as  good  as  a  father 
to  him  (meaning  H.P.) ;  but,  you 
see,  he  has  been  robbing  him.  He 
has  cheated  Mr.  P.  of  2000/. :  so 
you  see  what  sort  of  a  father  he 
has  been  to  him.  I  will  so  expose 
Mr.  H.  (the  plaintiff),  that  he  will 
not  be  able  to  hold  up  his  head  in 
T.  pulpit,  or  any  other.  I  said  to 
Mr.  P.,  I  do  not  wish  to  see  the 
books,  but  he  desired  me  to  come 
in  and  see  them ;  and  he  told*me 
he  did  not  care  who  saw  them. 
Mr.  H.  (the  plaintiff)  has  out- 
generalled  him  in  every  thing 
(meaning  that  the  plaintiff  had 
taken  an  unfair  advantage  of  the 
said  H.  P.f  and  had  conducted 
himself  in  an  improper  manner 
towards  him  in  relation  to  and  in 
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connection  with  the  said  partner- 
ship and  the  said  accounts).  Now, 
I  do  not  go  by  what  I  have  heard ; 
but  I  know  it  to  be  true.'* 

In  the  second  count,  the  words 
charged  were,  —  "Mr.  //•  (the 
plaintiflT)  has  cheated  Mr.  P.,  his 
brother-in-law,  of  upwards  of 
^!000/.  Mr.  H,  (meaning  the  said 
J?.  //.)  has  been  to  ^S^.,  and  found 
all  true  as  I  represented  to  Mr.  //. 
I  wonder  how  any  respectable 
person  can  countenance  such  a 
man  by  their  presence.  I  have 
been  advising  some  other  persons 
to  go  to  the  Wesleyan  chapel ;  as 
they  would  there  hear  plain  honest 
men.* 

The    fifUi  count  charged  the 
defendant  with  having  written  and 
published,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the 
said  partnership  transactions  and 
accounts  between  the  plaintiff  and 
i/.  P.,  and  of  and  concerning  the 
said  false  and  scandalous  reports, 
—  "  It  has  all  through  been  ad- 
mitted, that  Mr.  //.  (the  plaintiff), 
in  his  dealings  with  his  relatives, 
kept  clear  of  the  meshes  of  the  law. 
The  charges  brought  against  him 
are  not  founded  on  strictly  illegal 
acts,  but  on  overreaching,  &c.,  &c., 
his  late  partner." 

The  sixth  count  charged  the 
defendant  with  having,  in  answer 
to  a  letter  addressed  to  him  by 
JR.  A.  (the  plaintiff's  friend),  con. 
taining,  among  other  things,  the 
following  passage,  —  "  You  have 
even  said  in  T.,  that  Mr.  //.  (the 
plaintiff)  has  cheated  his  relations 


out  of  2000/.'* —  written  and  pub- 
lished of  and  concerning  the 
plaintiff,  and  of  and  concerning 
the  said  partnership,  and  of  and 
concerning  the  said  accounts  and 
money  transactions  between  the 
plaintiff  and  H,  P.9  and  of  and 
concerning  the  words  referred  to 
in  the  letter  o£  R,  A^va  follows : 
^'  I  beg  to  tell  you,  that  you  do 
not  understand  the  matters  at  all; 
that  you  have  been  grossly  de- 
ceived ;  and  that  you  are  advoca- 
ting a  case  the  most  disreputable 
that  has .  come  within  my  know' 
ledge  for  many  a  day;  and  this 
you  will  freely  admit,  when  the 
facts  of  it  are  fully  comprehended : 
and  this,  my  own  opinion  of  the 
matter,  is  held  in  common  with  all 
the  gentlemen  and  ministers  who 
have  heard  both  sides  of  the  ques- 
tion," —  thereby  meaning  that  the 
plaintiff  had  been  and  was  guilty 
of  improper  and  unbecoming 
conduct,  and  had  behaved  himself 
in  a  manner  unworthy  a  preacher 
and  minister  as  aforesaid. 

I'he  declaration  then  alleged  for 
special  damage,  that  the  plaintiff 
had  been  injured  in  his  calling  as 
a  minister  and  preacher,  and 
brought  into  public  scandal,  ftc, 
and  that  divers  persons  frequent- 
ing the  said  chapel  at  7".,  had 
withdrawn  therefrom^  and  refused 
to  permit  the  plaintiff  to  preach 
there,  whereby  the  plaintiff  had 
been  prevented  from  obtaining 
profits,  &c. 

It    appeared    that    the    words 
charged  in  the  first  and  second 
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counts,  were  intended,  and  were 
understood,  to  convey  an  imputa- 
tion that  the  plaintiff  had  taken 
advantage  of  his  brother-in-law  in 
the  course  of  the  partnership 
transactions  and  accounts,  though 
by  what  precise  means  did  not 
appear ;  and  that  the  libels  which 
were  the  subject  of  the  fifth  and 
sixth  counts  were  written  by  the 
defendant  in  answer  to  a  letter 
from  the  plaintiff's  friend,  R*  A.f 
who  had  been  in  correspondence 
with  the  defendant  on  the  subject 
of  the  charges  against  the  plaintiff, 
with  the  sanction  and  concurrence 
of  the  latter. 

The  only  evidence  of  special 
damage,  was,  that  of  a  witness 
who  stated  that  the  plaintiff  had 
told  him  he  was  to  receive  SOI.  a 
year  for  preaching  in  T.  chapel ; 
but  there  was  no  evidence  as  to 
the  way  in  which  that  sum  was  to 
be  raised,  or  who  were  the  parties 
to  pay  it;  neither  was  there  any 
evidence  that  any  of  the  congre- 
gation had  absented  themselves 
from  the  chapel  in  consequence 
of  the  reports,  or  that  the  plaintiff 
had  sustained  any  pecuniary  da- 
mage therefrom : — 

Held,  that,  in  the  absence  of 
proof  of  special  damage,  the  words 
charged  in  the  first  and  second 
counts, — not  being  spoken  of  the 
plaintiff  in  reference  to  his  office 
of  minister,— -were  not  the  subject 
of  an  action  ;  and  that  the  letters 
declared  on  in  the  fiflh  and  sixth 
counts,  were  in  the  nature  of  con- 
VOL.  VIII.  —  0.  B. 


fidential  and  privileged  communi- 
cations.    Hopxooodv.  Thorn,  293. 

SOLICITOR. 

See  Attorn£T. 

SPECIAL  DAMAGE. 
See  Slander. 

SPECIFICATION. 

Construction    of —  See    Lbttbrs- 
Patent.  * 

STATUTE  OF  FRAUDS. 
See  Sale. 

STOCK  BROKER. 

Proof  of  Foreign   Laxn'  by  —  See 
Evidence,  III. 

STOCK  EXCHANGE. 

Reiolutions    of —  See    Railway 
Shares. 

STONE  QUARRY. 
See  Covenant. 


TENANCY  AT  WILL. 
See  Trustee. 

TERM. 

To  attend  Inheritance. 

Surrender  of]     A  surrender  of  a 
term  assigned  to  attend  the  in- 
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TIMBER. 


VENDOR  AND  PURCHASER. 


heritancey  is  not  to  be  presumed, 
unless  there  has  been  a  dealing 
with  the  estate  in  a  way  in  which 
reasonable  men  would  not  have 
dealt  with  it  unless  the  term  had 
been  put  an  end  to.  Garrard^ 
dem..  Tuck,  ten.  231. 

TIMBER. 

.  See  Covenant. 

Sale. 

TIME. 
For  Performance  of  Contract  —  See 

CONTBACT,  II. 

TIME  TO  PLEAD. 
See  Practice,  II. 

TITHE.RENT-CHARGE. 
See  Costs,  V. 

TRESPASS. 
See  CouNTr-CouRT,  V. 

TROVER. 
See  Sale. 

TRUSTEE. 

Relation  of  Trustee  and  Cestui  que 

trust. 

1.  The  object  of  the  statute  3  &  4 
fF.  4-  c.  27.,  was,  to  settle  the  rights 
of  persons  adversely  litigating  with 
each  other ;  not  to  deal  with  cases 
of  trustee  and  cestti  que  trusty 
where  there  is  but  me  single  in- 


terest, vfx.  that  of  the  person  be- 
neficiallj  entitled.  Garron^  dem., 
Tueh^  ten.  231. 

2.  A  cestui  que  trust  who  enters  into 
possession  of  land,  becomes  at  law 
tenant  at  will  to  the  trustee:  where, 
therefore,  the  equitable  owner  of 
an  estate,  a  term  in  which  has  been 
assigned  to  attend  the  inheritance, 
is  in  possession,  the  right  of  ^trj 
under  the  2nd  section  of  the  3  & 
4  ^.  4.  c  27.  accrues  only  upon 
the  determination  of  the  tenancy 
at  will  resulting  from  such  posses- 
sion.   Jh, 

S.  The  3rd  section  of  the  3  &  4 
W.  4.  c.  27.  does  not  apply  to  the 
case  of  a  cestui  que  trust  holding 
possession  of  land  under  the  trus- 
tee,   lb. 


UNLIQUIDATED  DAMAGE& 
See  Bankrupt,  II. 


VENDOR  AND  PURCHASER. 
Damages /or  Breach  of  Contract, 

A*  entered  into  possession  of  pre- 
mises under  an  agreement  with^., 
under  which  he  was  to  hold  them 
as  tenant  for  two  years,  at  the 
yearly  rent  of  50/.,  with  liberty  to 
make,  at  his  own  expense,  such 
alterations  and  additions  to  the 
premises  as  he  might  think  proper, 
the  same  being  improvements,  and 
A.  to  have  the  option  of  purchas- 
ing   the    premises,  at  any  Ume 


WAIVER. 


WILL. 


lOll 


during  the  two  years^  for  600/.  — 
**  it  being  understood  between 
the  parties  that  J9.  was  possessed 
of  the  premises  for  his  own  life  and 
the  life  of  C,  and  of  the  survivor 
of  them."  It  beingy  however,  dis- 
covered that  B.  had  not  the  pre- 
cise interest  mentioned  in  the 
agreement,  A.  brought  assumpsit 
',  to  recover  damages  for  the  breach 
of  contract,  and  also  compensation 
for  the  money  expended  by  him  in 
improvements :  —  Held,  that  he 
was  only  entitled  to  recover  the 
value  of  the  proposed  lease,  and 
not  the  value  of  the  improvements. 
Worthington  v.  Warrington*  134. 

And  See  Sale. 


WAIVER. 
0/  Irregularity — See  Practice,  II. 

WASTE. 
See  Covenant. 

WILL. 

WiU  in  titto  Parts,  Effect  of  Altera- 
tions  in  One  of  them. 

The  testator  executed  a  will  in 
Yorkshire,  in  1776,  he  then  having 
four  sons.  A  fiflh  son  being  born 
in  1777,  the  testator,  in  1778,  ex- 
ecuted in  London  what  was  ap- 
parently intended  to  be  a  copy  of, 
and  was  dated  on  the  same  day  as, 
the  Yorkshire  will,  and  at  the  same 
time  made  a  codicil  in  duplicate, 
—  the  ostensible  object  of  the  co- 


dicil being,  to  make  provision  for 
the  newly-born  son.  The  testa- 
tor's third  son  died  in  1795.  The 
testator  died  in  1808,  leaving  the 
other  four  sons  him  surviving. 
After  his  death,  the  Yorkshire 
will,  with  one  copy  of  the  codicil, 
were  found  in  an  open  portfolio 
upon  his  library  table,  with  era- 
sures in  both,  the  effect  of  which 
i^ould  be,  in  a  certain  event,  to 
give  to  the  eldest  son  certain  es- 
tates which  otherwise  would  have 
gone  to  the  younger  sons  in  suc- 
cession. The  London  will,  with 
the  other  copy  of  the  codicil,  were 
found,  without  alteration,  locked 
up  in  a  drawer  in  the  same  table. 
In  the  portfolio  was  also  found  an 
undated  and  unfinished  sketch  of 
a  will.  The  Yorkshire  will,  and 
the  codicil  found  with  it,  were 
proved  by  the  testator's  widow 
and  executrix.  After  the  death 
of  all  his  brothers^  the  testator's 
fif\h  son  brought  an  ejectment 
against  the  heir  of  his  eldest  bro- 
ther, claiming  under  the  limita- 
tions contained  in  the  unaltered 
(or  London)  will  and  codicil.— > 
At  the  trial,  the  judge  left  it  to 
the  jury  to  say, «—  first,  whether 
the  London  will  was  executed  by 
the  testator  as  a  separate  and  in- 
dependent will,  or  whether  the 
Yorkshire  will  and  the  London 
will,  with  the  duplicate  codicil  an- 
nexed to  each,  formed  one  will, 
the  last  will  of  the  testator;  telling 
them,  ihaif  if  they  toere  satisfied 
that  all  the  documents  together 
formed  one  xnill  in  two  parts,  an 
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WITNESS. 


WRIT  OF  ERROR. 


alteration  or  obliteration  in  one 
part^  waSt  in  point  qflatot  an  alter- 
ation  or  cancellation  qf  the  corre- 
sponding  portion  qf  the  other  part^ 
and  that  the  xviU,  so  altered^  be- 
came  the  last  will  of  the  testator^ — 
secondly,  whether  the  alterations, 
when  they  were  made  by  the  tes- 
tator,  were  intended  by  him  to  be 
final,  and  to  stand  as  his  last  will, 
or  were  merely  deliberative,  and 
intended  to  exist  only  until  he 
made  a  future  wilL  The  jury 
found  t)iat  the  two  wills  and  the 
codicil  were  intended  to  form 
one  will,  and  that  the  alterations 
inthe  Yorkshire  will,  and  in  the 
codicil  found  with  it,  were  in- 
tended to  be  final :  —  Held,  that 
these  two  questions  were  pro- 
perly submitted  to  the  jury,  and 
that  the  direction  of  the  judge 
was  correct  in  point  of  law. — Doe 
d.  Strickland  v.  Strickland,  724. 

WITNESS. 
See  Evidence. 

WRIT  OF  ERROR. 

Out  of  the  Petty  Bag  Office^  under 
12  &  13  Vict.  c.  109. 

Issued    against    Good    FaitJiJ]  —  1. 
The  court  below  refused  to  set 


aside  fi  writ  of  error  issuing  out 
of  the  petty-bag  office  pursuant 
to  the' 12  &  13  Vict.  c.  109.,  on  the 
ground  that  it  had  been  issued 
against  good  faith,  and  in  contra- 
vention of* an  agreement  entered 
into  between  the  parties, —  think- 
ing that  the  court  in  which  the  writ 
was  returnable  alone  had  power  to 
deal  with  it.  Garrard^  dem.,  Tuckt 
ten.,  254. 

2.  The  court  of  Exchequer  Chamber 
declined  to  set  aside  a  writ  of 
error  issuing  out  of  the  petty-bag 
office  pursuant  to  the  12  &  13  Vict^ 
c.  109.,  on  the  ground  that  it  had 
been  issued  against  good  faith, 
and  in  contravention  of  an  agree- 
ment entered  into  between  the 
parties,  —  holding  that  the  power 
so  to  deal  with  the  writ  was  in  the 
court  below,  or  in  a  judge  at 
chambers,  under  s.  37. ;  the  court 
of  error  not  being  a  "  superior 
court  of  common  law,^  within  that 
statute.     lb.  258. 

3.  Held,  that  the  Exchequer  Cham- 
ber, irrespectively  of  the  statute 
12  &  13  Vict.  c.  109.,  has  no  juris- 
diction  to  quash  a  writ  of  error, — 
except  for  a  defect  apparent  on  the 
face  of  it,  or  on  the  ground  that  the 
record  is  inconsistent  with  it.  lb. 

4.  A  judge  at  chambers  quashed 
such  a  writ.  lb.  270. 
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